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CORRECTION. 


Some  errors  and  omissions  mav  be  found  to  occur  in  the*  matter  of 

%> 

this  work,  but  principally  in  the  notes  in  connection  with  references 
to  pages.  The  errors  are  generally  of  that  nature,  however,  as  to 
carry  with  them  the  proper  explanation,  so  that  they  need  not  be 
repeated  here.  In  some  instances,  by  mistake  of  the  printer,  the 
blank  for  the  number  of  the  page  referred  to  is  omitted  to  be  tilled, 
and  in  others  the  number  of  the  page  as  it  was  in  the  former  edition 
is  not  changed.  These  errors  were  discovered  too  late  for  correc¬ 
tion  at  this  time,  but  will  be  corrected  in  a  subsequent  edition. 
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LEGISLATIVE  ENDORSEMENT. 


AN  ACT  in  relation  to  the  Compilation  and  Distribution  of  the  General  Laws  of  the  Slate  of 
Illinois,  relative  to  Township  Organization. 

Section  1.  Be  it  enacted  by  the  People  of  the  State  \of  Illinois,  represented  in  the  General 
Assembly,  That  upon  delivery  to  the  Secretary  of  State,  of  a  number  of  copies  sufficient  to 
supply  each  township  in  the  State  in  the  counties  adopting  township  organization,  witli  ten 
copies  for  each  township,  of  a  work  entitled  a  Compilation  of  all  the  General  Laws  of  the 
State  of  Illinois,  relative  to  Township  Organization,  to  which  are  added  numerous  practic- 
ble  forms  and  notes,  with  references  to  decisions  of  the  older  States  on  questions  upon  like 
statutes,  with  a  copious  Index,  by  Elijah  M.  Ilaines,  counselor-at-law,  the  said  Secretary  of 
State  shall  give  to  the  said  Elijah  M.  Haines,  the  compiler  of  said  work,  or  to  his  order,  a 
certificate  of  the  delivery  thereof,  stating  thereiu  the  number  of  copies  so  delivered,  the 
number  required,  as  contemplated  by  this  act,  to  be  ascertained  from  the  records  of  the 
office  of  the  Auditor  of  public  accounts. 

*  S:  3=  *  *  *  :?  $  :?  *  *  * 

Sec.  3.  The  Secretary  of  State  shall  distribute  the  said  hooks  among  the  several  counties 
adopting  township  organization,  allowing  to  each  county  a  sufficient  number  to  afford  ten 
copies  to  each  township  therein,  which  shall  be  transmitted  by  the  Secretary  of  State  to 
the  several  county  clerks  of  said  counties,  to  lie  distributed  among  the  several  town  officers 
as  the  Board  of  Supervisors  shall  order. 

Sec.  4.  This  act  to  take  effect  and  be  in  force  from  and  after  its  passage. 

THOS.  J.  TURNER, 
Sneaker  of  the  House  of  Representatives. 

G.  KOEKNER, 

Speaker  of  the  Senate. 

Approved  February  9,  1855 

J.  A.  MATTESON. 


Entered  according  to  Act  of  Congress,  in  the  year  1855, 

By  ELIJAH  M.  HAINES, 

In  the  Clerk’s  Office  of  the  District  Court  for  the  Northern  District  of  Illinois. 


Entered  according  to  Act  of  Congress,  in  the  year  1871  f 
Br  ELIJAH  M.  HAINES, 

In  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


PREFACE. 


The  first  edition  of  this  compilation  was  published  in  1855.  Before 
publication  the  plan  of  the  work  was  submitted  to  the  General  Assem¬ 
bly  of  the  State  for  their  approval  and  patronage.  It  was  favorably 
considered,  and  a  number  of  books  ordered  at  the  expense  of  the 
State  sufficient  to  supply  each  township  in  the  State  with  ten  copies, 
making  in  the  aggregate  about  eight  thousand  conies.  This  is  re¬ 
garded  as  a  legislative  endorsement  of  the  book,  making  it  the  official 
guide  for  all  public  officers.  The  work  has  been  received  with  such 
favor  by  public  officers  and  citizens  generally  that  the  entire  sale  at 
the  present  time  exceeds  fifty  thousand  copies. 

The  peculiar  features  of  this  work  are :  1.  It  presents  all  the  statute 
law  on  the  subject  of  Township  Organization,  or  that  has  any  con¬ 
nection  therewith — collected  together  in  one  volume  —  in  methodi¬ 
cal  and  convenient  form  for  reference.  2.  It  gives  a  full  and  com¬ 
plete  collection  of  forms  for  proceeding  under  the  law.  3.  It  gives, 
by  way  of  notes  full  instructions  in  regard  to  every  branch  of  the 
law,  clearly  expressed  and  supported  by  reference  to  judicial  deci¬ 
sions.  4.  It  presents  the  law,  the  forms,  and  the  notes,  where  they 
relate  to  a  given  subject,  on  the  same  page,  and  in  immediate  connec¬ 
tion.  It  is  this  arrangement  —  which  the  compiler  himself  origin¬ 
ated —  that  contributes  in  giving  the  wTork  its  great  value  as  a  useful 
and  indispensable  book  for  all  public  officers  under  the  township 
organization  system  ;  and  the  important  matter  it  contains  renders 
it  valuable  for  every  citizen  and  tax-payer  in  the  State. 

The  plan  of  the  work,  as  stated,  being  original  with  the  compiler, 
he  has  secured  the  benefits  thereof — together  with  the  matter 
therein  prepared  by  himself — under  the  copyright  laws  of  the 
United  States. 

The  many  changes  in  the  law  required  a  thorough  revision  of  the 
work  in  1861,  and  a  further  revision  in  1870,  to  conform  to  the 
changes  under  the  new  Constitution.  The  work  wras  again  partially 
revised  in  1873,  in  accordance  with  the  laws  passed  under  the  Con¬ 
stitution  of  1870.  The  work  of  general  revision  of  the  statutes  having 
been  completed  at  the  late  session  of  the  legislature,  this  book  is  now 
completely  revised  and  adapted  to  the  new  revision  of  the  statutes. 

It  will  be  observed  that  the  Township  Organization  act,  as  lately 
revised  by  the  legislature,  has  made  many  radical  changes  in  the 
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law  concerning  township  affairs.  In  some  of  its  provisions  the  Town¬ 
ship  Organization  act  is  vague  and  uncertain.  In  Article  I.,  con¬ 
cerning  adopting  township  organization,  the  town  meeting  is  entirely 
ignored :  reference  only  being  made  to  the  election  of  town  officers, 
or,  as  termed  by  the  act,  the  “  town  election.”  The  town  meeting, 
as  provided  in  a  subsequent  portion  of  the  act,  is  a  mere  skeleton  of 
that  existing  under  the  former  township  organization  act.  The  act 
omits  to  provide  for  the  number  of  commissioners  of  highways  in 
each  town,  and  to  fix  their  term  of  office ;  Section  16,  Article  I.,  how¬ 
ever,  assumes  the  number  to  be  three  and  the  term  of  office  to  be 
three  years ;  one  commissioner  to  be  elected  each  year  as  heretofore. 

Whatever  may  be  regarded  as  defective  in  the  new  law,  it  is  pre¬ 
sumed  the  legislature  will  take  action  upon  at  an  early  day.  It  was 
to  be  hoped  that  the  laws  concerning  township  organization,  when 
revised  in  accordance  with  the  new  Constitution,  would  have  been 
made  so  complete  as  not  to  require  further  change  for  a  long  time  to 
come,  but  in  this  our  expectations  have  not  been  fully  realized. 

It  has  been  the  endeavor  of  the  compiler  to  explain  in  the  notes 
to  the  text,  every  apparent  ambiguity  in  the  law,  and  give  as  full 
instructions  on  doubtful  points  as  the  light  of  judicial  determina¬ 
tions  would  warrant. 

Notes  of  the  decisions  of  the  Supreme  Court  of  Illinois,  relating  to 
the  laws  which  the  compilation  embraces,  are  given  in  this  edition 
down  to  Volume  60  of  the  Reports  ;  notes  of  the  decisions  of  other 
States,  which  were  found  applicable,  are  also  given.  There  is  also 
added  notes  of  opinions  given  by  the  State  Auditor  of  Public  Ac¬ 
counts  in  regard  to  the  revenue  laws  of  the  State.  Reference  is  also 
made  in  several  instances  to  the  opinions  of  Attorney  General 
Edsall,  of  Illinois  and  the  Attorney  General  of  Minnesota. 

A  new  feature  in  the  present  edition  of  this  compilation  is  the 
addition,  in  the  Appendix,  of  a  brief  summary  of  the  rules  of  parlia¬ 
mentary  law,  for  the  benefit  of  town  meetings  and  boards  of  super¬ 
visors.  Efficiency  can  never  be  expected  in  any  deliberative  body 
where  parliamentary  rules  are  disregarded.  Hence  a  study  and 
proper  understanding  of  these  rules  is  necessary  on  the  part  of  every 
member  of  the  board  of  supervisors  and  every  elector  who  expects 
to  attend  the  town  meeting.  This  feature  therefore  renders  the 
book  of  increased  value. 

The  plan  of  the  present  edition  will  be  best  understood  by  refer¬ 
ence  to  the  table  of  contents  on  the  following  page.  It  varies  mate¬ 
rially  from  that  of  former  editions.  This  has  seemed  necessary  from 
the  radical  changes  in  the  law  through  the  late  revision  of  the 
statutes. 

ELIJAH  M.  HAINES. 

Chicago,  III.,  July  1,  1874. 
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THE  TOWNSHIP  ORGANIZATION  SYSTEM. 


The  system  of  Township  Organization,  so-called,  is  a  system 
or  institution  having  its  origin  in  the  New  England  States;  and, 
as  the  people  of  those  states  have  migrated  westward,  it  has  been 
carried  into  most  of  the  northern  and  western  states.  It  is  simply 
a  system  by  which  the  territory  of  each  county  is  divided  into 
convenient  districts,  called  towns,  or  townships,  which  become  a 
species  of  bodies  corporate,  or,  as  they  are  more  commonly  styled, 
quasi  corporations.  The  object  and  practical  results  of  this  system 
is  to  bring  the  local  affairs  of  the  county  under  the  immediate 
control  and  direction  of  the  people.  In  this  respect  it  not  only 
becomes  the  life  and  soul  of  a  free  government,  but  it  becomes  an 
institution  for  the  practical  education  of  the  people  in  the  princi¬ 
ples  of  that  system  of  government, — the  peculiar  features  of  the 
system  being  that  every  voter  of  the  township  is  required  to 
assume  a  direct  responsibility  in  the  administration  of  local  public 
affairs. 

No  scheme,  having  much  similarity  to  our  present  system  of 
township  organization,  is  found  in  ancient  history.  The  municipal 
divisions  of  Athens  and  other  ancient  republics  were  rather  into 
castes  or  social  ranks,  than  territorial;  although  the  “denies”  of 
ancient  Athens,  the  Roman  and  Grecian  colonies,  and  at  a  later  day 
the  free  cities  of  mediaeval  Europe,  possessed  more  or  less  of  the 
privileges  of  self-government,  such  as  election  of  officers,  manage¬ 
ment  of  funds,  and  the  like.  These  cases,  however,  are  exceptions ; 
isolated  instances  of  the  universal  instinct  for  self-government 
which  is  born  with  all  men,  but  repressed  under  non-elective  and 
irresponsible  governments. 

In  England,  about  A.  D.  871,  King  Alfred,  to  prevent  the 
rapines  and  disorders  which  prevailed  in  the  realm,  instituted  a 
system  of  territorial  division,  which  probably  contains  the  first 
germ  of  our  American  idea  of  a  township.  This  was,  a  division 
of  the  kingdom  into  “  tithings,”  an  Anglo-Saxon  term  equivalent 
to  “  tenthings,”  or  groups  of  ten.  Each  tithing  was  the  area 
inhabited  by  ten  contiguous  families,  who  were  “  frankpledges,”  i.  e ., 
free  pledges  or  sureties,  to  the  king  for  each  other’s  good  beha¬ 
vior,  and  were  bound  to  have  any  offender  within  their  district 
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forthcoming.  One  of  tlie  principal  inhabitants  of  the  tithing  was 
annually  appointed  to  preside  over  it,  entitled  tithingman  or  head- 
borough,  being  supposed  the  most  discreet  man  within  it.  As  ten 
families  constituted  a  tithing,  so  ten  tithings  formed  a  hundred, 
governed  by  a  high  constable  or  bailiff  •  and  an  indefinite  number 
of  hundreds  composed  a  shire  or  county. 

Tithings,  towns  or  vills  were,  by  the  laws  and  customs  of  Eng¬ 
land,  of  the  same  signification ;  but  the  word  town  or  vill  has,  it 
seems,  by  the  alteration  of  time  and  language,  now  become,  in  that 
country,  a  generical  term,  comprehending,  under  it  the  several  species 
of  cities,  boroughs,  and  common  towns.  A  city  originally  signified 
a  town  incorporated,  which  was,  or  had  been,  the  see  or  seat  of  a 
bishop  A  borough  was  understood  to  be  a  town,  either  corporate 
or  not,  that  sent  burgesses  to  parliament. 

The  word  town,  strictly  speaking,  applies  to  a  collection  of  houses 
having  a  population  to  that  extent  that  the  inhabitants  are  pre¬ 
sumed  to  act  as  a  body  corporate  for  municipal  regulations.  But 
the  word  township  applies  to  a  territorial  division  of  country,  with¬ 
out  reference  to  a  compact  condition  of  dwellings.  The  word  ship, 
as  here  used,  probably  comes  from  the  Dutch  schip  or  Anglo-Saxon 
scyppen ,  to  mould,  form,  shape,  which,  when  added  to  the  word 
town,  in  this  connection,  signifies  the  shape  or  outward  boundaries 
which  have  been  given  to  the  town. 

The  adoption  of  the  township  organization  system  in  New  Eng¬ 
land  was  the  result  of  circumstances  rather  than  of  design.  It  is 
stated  that  before  the  first  emigrants  disembarked  from  the  ship 
Mayflower  they  found  much  discord  to  exist  on  the  part  of  “some 
of  the  more  ignorant  sort,”  who  declared  that  when  they  reached 
the  shore  there  would  be  plenty  of  room,  and  one  man  would  be 
as  good  as  another,  and  if  they  were  to  have  no  voice  in  ordering 
matters  they  could  step  out  into  the  woods  and  order  things  to  suit 
themselves. 

“  Such  was  the  talk  which  reached  the  ears  of  the  leading  men, 
and  they  saw  that  to  deny  these  men  —  though  they  were  servants 
—  a  voice  in  directing  their  own  common  affairs,  would  be  not  only 
unjust  but  unwise.  They  foresaw  the  evils  and  dangers  of  divisions 
to  the  infant  colony,  and  they  decided  to  anticipate  them  —  not  to 
wait,  as  most  men  do,  till  the  people,  stung  by  madness,  rush  into 
mischief.”  The  whole  body  of  the  emigrants  for  the  u  new 
world  ”  were  therefore  convened  in  the  cabin  of  the  vessel,  and  the 
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terms  o-f  a  compact  for  the  regulation  and  government  of  civil 
conduct  was  agreed  upon  and  reduced  to  writing,  to  which  all  sub¬ 
scribed  their  names.  The  compact,  after  reciting  its  general  object 
and  declaring  the  parties  thereto  formed  “  into  a  civil  body  politic,'1 
concluded  as  follows  :  “  And,  by  virtue  hereof,  to  enact,  constitute 

and  frame  such  just  and  equal  laws,  ordinances,  acts,  constitutions 
and  offices,  from  time  to  time,  as  shall  be  thought  most  meet  and 
convenient  for  the  general  good  of  the  colony,  unto  which  we 
promise  all  due  submission  and  obedience.” 

This  compact  was  signed  by  forty-one  men,  who  constituted  the 
electors  of  the  first  commonwealth  established  in  New  England, 
numbering,  with  their  families,  one  hundred  and  two  persons.  It 
is  likewise  the  first  germ  of  popular  government  now  existing  as 
the  government  of  the  United  States. 

The  persons  constituting  this  new  government  were  dissenters 
from  the  Church  of  England,  and  as  such  had  adopted  a  plan  of 
church  government  on  the  principle  of  equal  rights  and  privileges 
among  the  members  in  conducting  church  affairs.  Thus,  in  adopt¬ 
ing  this  form  of  civil  government,  they  but® extended  this  principle 
as  among  the  civil  rights  of  citizens,  or,  as  the  historian  expresses 
it,  “  Out  of  this  self-government  in  the  church  grew  self-govern¬ 
ment  in  the  state,  democracy  and  the  representative  system.” 

These  men  had  been  educated  to  consider  that  the  government 
of  the  state  was  subordinate  to  the  church,  and  it  was  not  easy  for 
them,  from  their  crude  notions  of  the  policy  of  civil  government 
to  separate  one  from  the  other.  It  was,  therefore,  some  time  before 
any  separate  action,  distinct  from  the  usual  church  proceedings 
was  had  in  regard  to  affairs  pertaining  to  civil  government.  The 
first  instance  is  said  to  have  occurred  on  the  22nd  of  March  follow¬ 
ing  their  landing,  which  was  a  meeting  called  for  making  military 
arrangements  tor  the  defence  of  the  colony  against  the  Indians, 
and  the  election  of  governor  for  the  ensuing  year.  This  was  the 
first  town  meeting  held  in  the  colony.  The  governor  was  chosen  for 
one  year,  and  thus  probably  originated  the  custom  of  holding  these 
meetings  in  the  spring  of  the  year,  as  is  the  ’case  in  most  of  the 
states  having  the  township  system,  at  the  present  day. 

The  Puritaus,  not  wishing  to  adopt  any  of  the  forms  of  the 
church  from  which  they  had  dissented,  styled  their  assemblies  for 
religious  worship,  simply,  “  meetings,”  and  their  houses  of  worship, 
“meeting-houses,”  hence  their  assemblies  of  electors,  or  freemen, 
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for  directing  public  affairs  they  styled  “  town  meetings/’  as  distin¬ 
guished  from  their  religious  meetings;  and  the  place  of  meeting — • 
usually  in  a  building  erected  by  the  town  for  that  purpose — they 
have  called  the  “  town  house.” 

As  other  immigrants  arrived  they  found  it  necessary  to  move  off 
and  settle  at  some  distance  from  settlements  already  made,  but,  for 
the  purpose  of  protection  against  the  Indians,  a  number  of  families 
settled  near  to  each  other,  in  the  midst  of  which  was  the  meeting 
house  of  the  congregation. 

A  writer  on  the  subject  says  :  “  This  clustering  system  prevailed 

until  after  the  extirpation  of  the  Indian  tribes  and  the  establish¬ 
ment  of  passable  roads.  Thus  New  England  grew  up  a  congeries  of 
towns.”  The  principle  of  self-government  and  equality  of  political 
rights,  set  forth  in  the  original  compact,  was  observed  by  all,  and 
each  town,  in  their  local  assemblies,  or  town  meetings,  directed  the 
administration  of  all  local  affairs;  but,  for  the  purpose  of  greater 
harmony,  a  general  court  was  established,  composed  of  delegates  or 
members  chosen  from  the  several  towns,  and  here  originated  the 
institution  of  a  state  legislative  body,  as  existing,  and  perfected  in 
the  several  states  of  the  Union  at  the  present  day,  and  the  plan  of 
the  county  board  of  supervisors  existing  in  New  York,  Illinois 
and  other  states. 

At  first  it  seems  that  these  towns  of  New  England  were  what 
the  word  imports,  a  collection  of  houses;  but,  as  the  danger  of 
depredations  from  the  Indian  tribes  decreased,  the  settlement  of 
families  extended  promiscuously  over  the  country,  creating  a  neces¬ 
sity  for  defining  the  boundaries  of  the  jurisdiction  of  each  town, 
and  this  seems  to  have  given  rise  to  the  idea  of  our  present  per¬ 
fected  system  of  territorial  divisions,  called  townships;  and  the  plan 
of  township  organization,  as  experience  proved  its  remarkable 
economy,  efficacy  and  adaptation  to  the  requirements  of  a  free  and 
intelligent  people,  became  universal  throughout  New  England,  and 
went  westward  with  the  emigrants  from  thence  into  New  York,  Ohio 
and  other  western  states,  including  the  northern  portion  of  Illinois. 

But  a  different  policy  determined  the  character  of  the  municipal 
institutions  of  the  southern  states.  This  was  the  “county  system.” 
This  plan  originated  with  Virginia,  whose  early  settlers  soon  became 
large  landed  proprietors,  aristocratic  in  feeling,  living  apart  in 
almost  baronial  magnificence  on  their  own  estates,  and  owning  the 
laboring  part  of  the  population.  Thus  the  materials  for  township 
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organization  were  not  at  hand,  the  voters  being  thinly  distributed 
over  a  great  area.  The  county  organization,  where  a  few  influential 
men  managed  the  whole  business  of  the  community,  retaining  their 
places  almost  at  their  pleasure,  and  permitted  to  conduct  the  county 
concerns  as  their  own  ideas  or  wishes  might  direct,  was  moreover 
consonant  with  their  recollections  or  traditions  of  the  judicial  and 
social  dignities  of  the  landed  aristocracy  of  England,  in  descent 
from  whom  the  Virginia  gentlemen  felt  so  much  pride.  In  1634, 
eight  counties  were  organized  in  Virginia;  and  the  system,  extend¬ 
ing  throughout  the  state,  has  spread  into  all  the  southern  states, 
unless  we  except  the  nearly  similar  division  into  “districts”  in 
South  Carolina,  and  that  into  “  parishes,”  retained  by  Louisiana 
from  the  French  laws. 

Illinois,  which  with  a  vast  additional  territory,  became  a  county 
of  Virginia  on  its  conquest  by  G-en.  George  Rogers  Clark,  retained 
the  county  system  until  the  constitution  of  1848.  Under  which, 
as  in  other  states  adopting  it,  most  local  affairs  were  managed  by 
three  commissioners  in  each  county,  who  constituted  a  county  court, 
with  quarterly  sessions.  During  the  period  ending  with  the  consti¬ 
tutional  convention  of  1847,  a  large  portion  of  the  state  had  become 
filled  up  with  a  population  of  New  England  birth  or  character,  daily 
growing  more  and  more  compact  and  dissatisfied  with  the  compar¬ 
atively  arbitrary  and  inefficient  county  system.  Under  the  influence 
of  this  feeling,  the  constitutional  provision  of  1848,  and  subsequent 
law  of  1849  were  enacted,  permitting  counties  to  adopt  a  township 
organization;  according  to  which  all  the  counties  north  of  the 
Illinois  river,  and  a  large  number  south  of  it,  have  so  organized. 

The  main  argument  for  township  organization  is,  perhaps,  its 
extreme  value  as  a  school  of  political  action.  The  clearest  and  best 
writer  on  American  institutions,  Alexis  de  Tocqueville,  in  his  cele- 
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brated  work,  “Democracy  in  America,”  says:  “Local  assemblies 
of  citizens  constitute  the  strength  of  free  nations.  Municipal  insti¬ 
tutions  are  to  liberty  what  primary  schools  are  to  science ;  they 
bring  it  within  the  people’s  reach;  they  teach  men  how  to  use  and 
how  to  enjoy  it.”  These  small  independent  republics,  with  their 
unlimited  sovereignty  in  matters  of  local  concern,  are  the  cradles 
and  nurseries  of  that  habit  of  political  debating  and  acting,  which 
is  the  indispensable  training  of  an  intelligent  and  useful  citizen. 

It  is  not  claimed,  of  course,  that  each  township  should  exercise 
so  unbounded  an  authority  as  belonged  to  the  ancient  republics ; 
but  only  that  they  should  use  it  in  reference  to  local  matters,  which 
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interest  them  only,  and  which  no  others  can  understand  or  direct  so 
well.*  In  the  immense  territories  which  form  the  states  of  the 
Union,  or  in  the  Union  itself  for  federal  concerns,  it  is  impossible 
for  all  the  voters  to  meet  and  transact  the  business  of  government. 
Hence  that  modification  of  a  u  pure  democracy,”  which  has  given 
us  our  representative  system  of  government.  If  such  a  universal 
meeting  were  conveniently  practicable,  it  would  be  practiced;  in 
that  case,  no  voter  would  delegate  by  authority  ;  but  it  is  not.  In 
town  business,  however,  it  is  practicable.  The  people  of  a  town¬ 
ship  can  readily  meet  for  conference,  and  discuss  and  decide  all  the 
multitude  of  local  interests  which  concern  their  township,  with  a 
far  better  understanding  of  them  than  any  agent  or  representative 
could  exercise. 

The  great  extent  of  the  territory  of  the  state  of  New  York,  from 
which  the  township  system  as  adopted  in  this  state  is  chiefly  derived, 
rendered  it  impossible  or  at  least  impracticable  to  send  a  representa¬ 
tive  from  each  town  to  the  popular  branch  of  the  state  legislature, 
as  was  done  in  the  New  England  states.  Under  these  circumstan¬ 
ces,  an  intermediate  board  was  created  in  each  county,  called  a  board 
of  supervisors,  and  composed  of  one  delegate  from  each  town.  This 
board  formed  a  deliberative,  or  kind  of  legislative  body,  taking  a 
large  portion  of  the  powers  delegated  in  the  New  England  states  to 
the  state  legislatures.  It  has  been  made  an  objection  to  this  plan 
of  organization,  that  it  increases  the  expense  of  transacting  the  busi¬ 
ness  of  the  county.  But  the  answer  is  believed  conclusive ;  that 
the  only  additional  expense,  if  any,  arises  from  the  excess  of  compen¬ 
sation  paid  to  the  additional  members  of  the  county  board;  while 
the  fact  is  that  the  business  of  the  county  is  much  reduced  under 
the  town  organization,  and  not  one-fourth  of  the  time  is  required 
to  transact  the  business.  Besides,  a  cheap  government  is  not  neces¬ 
sarily  the  best.  Cheapness  is  not  the  primary  object  in  choosing  a 
government,  but  excellence.  If  cheap  government  were  the  only 
thing  required,  we  should  abolish  the  legislative  branch  of  our  state 
government,  and  leave  our  laws  to  be  made  by  the  executive  or  the 
supreme  court.  Or,  which  would  be  still  cheaper,  perhaps,  we 
could  let  out  the  making  of  our  laws  by  contract  and  competition 
to  the  lowest  bidder,  or  to  whomsoever  would  pay  the  state  most 
for  the  privilege.  There  would  be  no  want  of  proposals. 

As  before  observed,  the  township  system  as  adopted  in  this  state, 
is  the  same  as  that  of  the  state  of  New  York,  which  differs  some¬ 
what  from  that  of  New  England,  and  may,  perhaps,  be  considered 
to  some  extent  an  improvement  upon  the  system  in  those  states.  But 
in  all  these  states,  various  questions  have  from  time  to  time  arisen 
under  the  peculiarity  of  the  law,  for  the  determination  of  the  courts; 
the  adjudications  of  which  may  be  gathered  from  the  reports  of  cases 
determined,  and  serve  as  a  precedent  or  guide  for  such  other  states 
as  may  adopt  a  like  system.  Hence,  it  has  been  the  aim  in  this 
work,  to  add  full  notes  with  references  to  those  cases,  together  with 
those  of  our  own  state,  which  will  serve  not  only  to  guide  the  inex¬ 
perienced,  but  may  be  of  much  service  to  the  profession  by  furn¬ 
ishing  °  r—A-  ^A^pence  to  adjudicated  cases. 
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Section  1.  At  any  general  election  that  may  be  holden  in 
the  several  counties  in  this  State,  the  qualified  voters  in  any 
county  may  vote  for  or  against  township  organization  in  such 
county.(l) 


Counties  may 
vote  for  or 
against 
adoption. 


(T)  The  Constitution  concerning  township  organization,  Art.  10,  provides  as 
follows  : 

Sec.  5.  The  General  Assembly  shall  provide,  by  general  law,  for  township  organi¬ 
zation,  under  which  any  county  may  organize  whenever  a  majority  of  the  legal 
voters  of  such  county,  voting  at  any  general  election,  shall  so  determine,  and  whenever 
any  county  shall  adopt  township  organization,  so  much  of  this  Constitution  as  pro¬ 
vides  for  the  management  of  the  fiscal  concerns  of  the  said  county  by  the  board  of 
county  commissioners  may  be  dispensed  with,  and  the  affairs  of  said  county  may  be 
transacted  in  such  manner  as  the  General  Assembly  may  provide.  And  in  any 
county  that  shall  have  adopted  a  township  organization,  the  question  of  continuing 
the  same  may  be  submitted  to  a  vote  of  the  electors  of  such  county  at  a  general 
election,  in  the  manner  that  now  is  or  may  be  provided  bylaw;  and  if  a  majority 
of  all  the  votes  cast  upon  that  question  shall  be  against  township  organization,  then 
such  organization  shall  cease  in  said  county;  and  all  laws  in  force  in  relation  to 
counties  not  having  township  organization," shall  immediately  take  effect  and  be  in 
force  in  such  county.  No  two  townships  shall  have  the  same  name,  and  the  day  of 
holding  the  annual  township  meeting  shall  be  uniform  throughout  the  State. 

Sec.  6.  At  the  first  election  of  county  judges  under  this  Constitution,  there  shall  be 
elected  in  each  of  the  counties  in  this  State,  not  under  township  organization,  three 
officers,  who  shall  be  styled  “  the  board  of  couuty  commissioners,”  who  shall  hold 
sessions  for  the  transaction  of  county  business  as  shall  be  provided  bylaw.  One  of 
said  commissioners  shall  hold  his  office  for  one  year,  one  for  two  years,  and  one  for 
three  years,  to  be  determined  by  lot ;  and  every  year  thereafter  one  such  officer 
shall  be  elected  in  each  of  said  counties  for  the  term  of  three  years. 

_  Sec.  7.  The  county  affairs  of  Cook  county  shall  be  managed  by  a  board  of  commis¬ 
sioners  of  fifteen  persons,  ten  of  whom  shall  be  elected  from  the  city  of  Chicago, 
and  five  from  towns  outside  of  said  city,  in  such  manner  as  may  be  provided  by  law. 
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[DIY.  I. 


Question  of 
adoption  to  be 
submitted  on 
netition. 


Election 

returns. 

Clerk  to  certify 
returns  to 
auditor. 


Majority  vote 
required. 


Proviso  as  to 
majority 


Sec.  2.  The  county  board,  on  petition  of  fifty  or  more  legal 
voters  of  said  county,  shall  cause  to  be  submitted  to  the  voters 
of  the  county  the  question  of  township  organization  under  this 
act,  by  ballot,  to  be  written  or  printed,  or  partly  written  and 
partly  printed,  “for  township  organization,”  or  “  against  town¬ 
ship  organization,”  to  be  canvassed  and  returned  in  like  man¬ 
ner  as  votes  for  county  officers. (1) 

Sec.  3.  The  county  clerk  shall  enter  an  abstract  of  the 
returns  of  said  election,  to  be  made  out  and  certified  as  in  elec¬ 
tions  for  county  officers,  record  the  same  at  length  upon  the 
records  of  the  county,  and  shall  certify  the  same  to  the  auditor 
of  public  accounts. 

Sec.  4.  If  it  shall  appear  by  the  returns  of  said  election, 
that  a  majority  of  the  legal  voters  of  said  county  are  for  town¬ 
ship  organization,  then  the  county  so  voting  in  favor  of  its 
adoption  shall  be  governed  by,  and  subject  to  the  provisions  of 
this  act  on  and  after  the  first  Tuesday  of  April  next  succeed¬ 
ing  :  Provided ,  that  a  majority  of  the  voters  voting  at  such 
election  shall  be  taken  and  deemed  a  majority  of  the  voters  of 
said  county. (2) 


(1)  Form,  of  Petition  to  County  Board  for  Submission  of  Question  of  Town¬ 
ship  Organization. 

To  the  honorable  the  county  board  of  the  county  of - ,  State  of 

Illinois  : 

The  undersigned,  legal  voters  of  said  county  of - ,  would  re¬ 

spectfully  represent,  that  in  their  opinion  the  people  of  said  county 
desire  to  adopt  township  organization ;  they  do  therefore  petition 
your  honorable  board  to  cause  to  be  submitted  to  the  qualified  voters 
of  said  county,  at  the  next  general  election,  to  be  held  on  the  first 
Tuesday  after  the  first  Monday  in  November  next,  the  question  of 
township  organization,  that  they  may  vote  upon  the  adoption  thereof. 

And  your  petitioners  will  ever  pray. 

Dated  this - day  of - ,  A.  D.  18 — . 

The  potver  to  hold  elections  for  adoption  of  township  organization  flows 
from  the  action  of  the  county  board.  It  is  not  vested  in  the  clerk  or  other  officer  ; 
their  acts,  unauthorized,  would  confer  no  power  to  hold  an  election  ;  but  when  the 
body  has  acted  who  possess  the  power,  and  the  officer  acting  under  their  require¬ 
ments  gives  the  notice,  then  the  authority  of  the  law  has  been  invoked  and  properly 
put  into  action.  The  statute  does  not  require  the  order  of  the  county  board,  sub¬ 
mitting  the  question  of  township  organization  to  a  vote  of  the  people,  to  be  spread 
on  the  record.  If  this  is  neglected,  the  subsequent  action  of  the  county  board  to  that 
effect  sufficiently  proves  the  making  of  such  order.  The  neglect  of  the  clerk  to  enter 
the  order  should  not  have  the  effect  to  defeat  the  will  of  the  people.  People  ex  rel.  v. 
Garner,  47  Ill.  R.,  247. 

(2)  The  right  of  a  c-ountg  to  adopt  toumship  organization,  under  the  pro¬ 
visions  of  our  Constitution,  is  expressly  made  to  depend  upon  an  affirmative  vote  ot 
a  majority  of  all  the  citizens  within  "the  county  entitled  to  vote  on  the  question. 
The  legislature  does  not  possessthe  power  to  provide  any  other  mode  of  township  or¬ 
ganization  than  as  nrescribed  by  the  Constitution.  The  power  of  the  county  board 
over  the  affairs  of  the  county,  continues  until  the  township  organization  is  adopted  by 
an  affirmative  vote  of  a  majority  of  all  the  legal  voters  of  a  county.  People  v.  Brown  et 
al.,  11  Ill.  R.,  478.  This  decision  was  made  under  the  township  act  of  1849,  which 
was  substantia.ly  the  same  as  this  act  on  the  subject  in  question,  except  that  by  this 
act  it  is  provided  that  a  majority  of  the  voters  voting  at  such  election  shall  be  taken 
and  deemed  a  majority  of  the  voters  of  said  county ;  which  is  settling  the  question 
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Sec.  5.  The  county  board  shall,  at  its  next  session,  appoint  county  board 
three  commissioners,  residents  of  the  county,  to  divide  the  S^n^to 
county  into  towns.  The  commissioners  so  appointed  shall  be  divide  county, 
paid  for  their  services  by  the  county. (1) 

Sec.  6.  The  commissioners  so  appointed  shall  proceed  to  Manner  of 
divide  such  county  into  towns,  making  them  conform  to  the  fjwns^  mt° 
townships  according  to  government  surveys.  Fractional  town- Fractional 
ships  may  be  attached  to  adjoining  towns,  where  the  number  townshiPs- 
of  the  inhabitants  or  the  amount  of  territory  thereof  shall  not 
be  sufficient  for  a  separate  town.  Where  a  township  shall  have  £o unships  may 
too  few  inhabitants  for  a  separate  organization,  then  such  town- together, 
ship  may  be  added  to  some  adjoining  town,  or  divided  between 
two  or  more  towns,  for  the  time  being.  And  when  a  creek  or  5?eTdTvides0r 
river  so  divides  a  township  that  it  is  inconvenient  for  transacting 
town  business,  then  such  creek  or  river  may  be  made  the  town 
boundary,  and  the  fractions  so  formed  may  be  disposed  of  as 
other  fractional  townships. (2) 


of  evidence,  by  which  to  determine  the  majority  of  legal  voters  of  the  county  at  the 
time  of  taking  the  vote. 

It  is  a  question  of  some  difficulty  to  determine  how  it  may  be  ascertained  whether 
the  majority  of  the  voters  of  the  county  have  cast  their  votes  in  favor  of  township 
organization.  The  registry  list  of  voters  is  no  better  evidence  of  the  number  of  legal 
voters  in  a  district  or  county  than  the  poll-books.  The  vote  cast  is  prima  facie  evidence 
of  not  only  the  result  of  the  election,  but  also  of  the  number  of  legal  voters  in  the 
county.  The  registry  lists  do  not  rebut  or  overcome  this  presumption.  Persons  whose 
names  are  put  upon  the  registry  list,  but  who  do  not  appear  and  vote  at  an  election, 
are  presumed  to  have  left  the  election  district,  and  therefore  no  longer  legal  voters 
therein.  The  People  ex  rel.  v.  Garner,  47  Ill.  R.,  247. 

Although  the  legislature  have  no  power  to  impose  a  general  township  or¬ 
ganization  upon  the  people  of  a  county,  in  any  other  manner  than  that  provided 
in  the  Constitution  (see  People  v.  Brown.  11  Ill.  R.,  478),  which  is  by  vote  of  the  peo¬ 
ple.  Yet  it  seems,  in  the  absence  of  any  prohibition,  the  legislature  may  provide 
for  the  incorporation  of  a  town  for  municipal  purposes,  six  miles  square  in  extent, 
as  well  as  a  village  with  less  territory.  Greeley  et  al.  v.  The  People,  60  Ill.  R.,  19. 

(1)  There  is  no  appeal  from  the  order  of  the  county  hoard,  in  declaring  town¬ 
ship  organization  adopted,  or  in  appointing  commissioners  to  divide  the  county  into 
towns.  The  law  in  regard  to  appeals  from  orders  of  that  board  does  not  apply  to 
that  case.  Where  the  question  of  township  organization  was  submitted  and  declared 
adopted,  and  commissioners  appointed  to  divide  the  county  into  towns,  but  no 

'  action  was  had,  and  the  matter  was  again  submitted  after  the  lapse  of  several  years, 
and  it  was  again  declared  in  the  affirmative,  and  commissioners,  to  divide  the  county 
into  towns,  were  again  appointed  who  performed  their  duties,  and  the  county  or¬ 
ganized  accordingly :  Held,  that  the  proceeding  was  valid.  That  if  the  last  election 
was  invalid,  the  commissioners  would  be  regarded  as  being  appointed  under  the 
first  vote,  which  would  be  regarded  as  still  in  force  for  that  purpose,  notwithstanding 
the  lapse  of  time  and  the  second  submission.  People  ex  rel.  v.  Garner,  47  Ill.  R.,  247. 

(2)  In  the  division  of  a  county  into  towns  by  the  commissioners ,  it  is  the 
intention  of  the  law  that  it  shall  be  made  in  accordance  with  the  lines  of  the  survey¬ 
ed  or  government  townships  so  that  each  government  township  shall  be  set  off  and 
erected  as  an  organized  town  under  this  act,  and  it  is  the  duty  of  the  commissioners 
to  divide  the  county  accordingly ;  it  would  seem  that  they  have  not  authority  to 
divide  it  otherwise.  The  instances  where  they  can  depart  from  this  rule  are  clearly 
expressed  in  the  above  section.  The  powers  of  the  board  of  supervisors  subsequently 
to  create  new  towns  and  change  town  boundaries,  are  not  thus  restricted.  See  Sec.  1, 
Art.  Third,  pod,  p.  24. 

In  dividing  the  county  into  towns  the  law  has  laid  down  a  rule  to  be  observed. 
If  the  commissioners  depart  from  what  is  believed  to  be  the  intention  of  the  law, 
and  exceptions  are  taken  to  their  report  on  return,  the  county  board  would  perhaps 
have  power  to  reject  it,  and  recommit  the  matter  for  further  action  of  the  commis¬ 
sioners.  If  this  is  not  done  the  report  will  be  regarded  as  regular,  and  no  question 
can  thereafter  be  raised  to  defeat  it  in  that  regard.  People  ex  rel.  v,  Garner,  47  Ill, 
R.,  247. 
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Naming  of 
towns. 


Proviso 

changing 

names. 


Sec.  7.  Towns  shall  be  named  in  accordance  with  the  ex¬ 
press  wish  of  the  inhabitants  of  the  town,  and  if  there  shall 
not  he  a  degree  of  unanimity  as  to  the  name,  the  commission¬ 
ers  may  designate  the  name  :  Provided ,  that  the  county  board 
shall  have  power  to  change  the  name  of  any  town  in  their  re¬ 
spective  counties,  upon  a  petition  of  a  majority  of  the  voters 


Two  towns 
same  name. 


Report  of 
commissioners. 


County  clerk  to 
send  abstract  to 
auditor. 


When  two 
names  are 
alike,  how 
corrected. 


of  said  town  :  And  provided  further ,  that  no  two  towns  in 
the  State  shall  have  the  same  name. 

Sec.  8.  The  commissioners  so  appointed  shall  make  a  writ¬ 
ten  report  of  their  proceedings,  giving  the  names  and  bounds 
of  each  town,  and  present  such  report  to  the  county  clerk  on 
or  before  the  first  day  of  March  next  succeeding. (1) 

Sec.  9.  The  county  clerk  shall,  within  thirty  days  after  re¬ 
ceiving  such  report  of  the  commissioners,  transmit  by  mail  to 
the  auditor  of  public  accounts  of  this  State  an  abstract  of  such 
report,  giving  the  bounds  of  each  town  and  the  name  desig¬ 
nated,  and  said  clerk  shall  record,  in  a  book  kept  for  that  pur¬ 
pose,  the  report  of  said  commissioners. 

Sec.  10.  If  the  auditor  of  public  accounts,  on  comparing 
the  abstracts  of  the  reports  from  the  several  counties,  shall  find 
that  any  two  or  more  towns  are  named  alike,  he  shall  so  inform 
the  clerk  of  the  county  which  last  adopted  such  name,  and  the 
county  board  of  such  county  shall,  at  its  next  meeting  there¬ 
after,  adopt  for  such  town  some  different  name  ;  and  when  such 
name  shall  be  adopted,  the  countv  clerk  shall  inform  the  audi- 

—  '  ts 

tor  of  public  accounts,  as  before  directed. 


(1)  Form  of  Report  of  Proceedings  of  Commissioners  appointed  to  divide 

County  into  Towns. 

To  the  honorable  the  county  board  of  the  county  of - ,  State  of 

Illinois : 

The  undersigned,  commissioners  appointed  by  said  board,  at  the 

December  term  thereof,  A  D.  18—,  to  divide  said  county  of - - 

into  towns,  agreeably  to  the  statute  to  provide  for  township  organiza¬ 
tion,  respectfully  report  that  they  have  performed  the  duty  assigned 
to  them,  and  have  divided  said  county  into  towns,  and  given  names 
thereto  as  follows,  to  wit : 

All  that  territory  known  and  described  by  government  survey  as 
township  number  — ,  of  range  number  — ,  is  erected  into  a  town  to 
be  called  the  town  of - . 

All  that  territory  known  and  described,  etc.,  vcorntinue  by  describing 
each  town  as  aforesaid ] . 

All  of  which  is  respectfully  submitted. 

A.  B.,  j 

C.  D.,  \  Commissioners. 

E.  F.,  j 

Towns ,  although  duly  described  and  named  by  the  commissioners,  would  not 
attain  to  the  full  power  of  such  corporations  until  a  completion  of  their  organiza¬ 
tion  by  the  election  of  town  officers.  Wells  v.  Burbank ,  17  N.  Hamp.  R.,  393. 

The  Supreme  Court  will  take  judicial  notice  of  the  fact  that  a  county  has  adopted 
township  organization.  County  of  Bock  Island  v.  State.  31  Ill.  R.,  543 


ART.  I.] 


HOW  TOWNSHIP  ORGANIZATION  ADOPTED. 


s 

Sec.  11.  The  auditor  of  public  accounts  shall  keep  a  record  Record  of 
of  the  names  and  boundaries  of  the  several  towns.  names. 

Sec.  12.  The  county  board  shall,  at  least  twenty  days  be- Place  for 
fore  the  first  Tuesday  in  April  next  after  the  adoption  of  town-  town  efecUou. 
ship  organization,  designate  some  central  and  convenient  place 
in  each  town  for  the  holding  of  the  first  town  election,  and 
shall  also  appoint  three  suitable  electors  of  the  town  as  judges 
of  said  elections. 

Sec.  13.  The  county  clerk  shall  thereupon  make  out  notices,  county  cieriuo 
stating  the  time  (which  shall  be  the  first  Tuesday  of  April  first  town 
thereafter)  and  place  for  holding  the  first  town  election,  and  clectl0r?* 
the  names  of  the  judges  of  election'  so  appointed,  and  deliver 
such  notices  to  the  sheriff  of  the  county,  who  shall  cause  the 
same  to  be  posted  in  not  less  than  three  of  the  most  public  posted, 
places  of  the  town,  and  not  less  than  fifteen  days  before  the 
time  of  the  holding  of  such  election. (1) 

Sec.  14.  The  first  town  election  shall  be  conducted  in  the  Elections,  How 

.  -i  •  /-»\  conducted, 

same  manner  as  other  town  elections. (2) 

Sec.  15.  The  justices  of  the  peace,  and  constables  residing  Justices  and 
in  any  town  organized  pursuant  to  this  act,  shall  continue  to  continue  in 
hold  their  office  for  the  time  for  which  they  were  elected,  andoffice* 


(1)  Form  of  Notice  by  County  Clerk  for  first  Town  Election. 

TOWN  ELECTION  NOTICE. 

Public  notice  is  hereby  given  that  the  first  town  election  under 

township  organization  for  the  town  of - ,  in  the  county  of - , 

and  State  of  Illinois,  will  be  held  in  said  town  on  Tuesday,  the - 

day  of  April,  A.D.  18 — ,  being  the  first  Tuesday  in  said  month,  at 
[give  the  place  designated  for  holding  the  election],  for  the  election  of 
[give  the  title  of  the  several  offices  to  be  filled] ,  which  election  will  be 
opened  at  eight  o’clock  in  the  morning,  and  continue  open  until 
seven  o’clock  in  the  afternoon  of  that  day. 

The  names  of  the  judges  of  election  appointed  by  the  county  board 
are  C.  D.,  E.  F.  and  G.  H. 

Dated  at - ,  this - day  of  - ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and - . 

A.  P>.,  County  Clerk. 

For  list  of  town  officers  to  be  elected  at  the  town  election,  see  Article  7,  Sec.  1> 
posi,  p.  49. 

(2)  For  manner  of  conducting  town  elections ,  see  Article  7,  post,  p.  49.  The 
naked  term  “town  election”  fans  to  express  what  is  evidently  intended  by  the 
above  section.  Town  elections,  as  such,  have  no  separate  existence  apart  from  the 
town  meeting.  A  town  meeting  is  an  assemblage  or  congregation  Of  the  legal  voters 
or  electors  of  the  town  for  the  transaction  of  all  matters  that  may  come  before  the 
meeting  within  the  powers  of  the  electors;  one  of  these  is  the  election  of  tow.n 
officers.  Thus  the  election  of  town  officers,  or  town  election,  is  a  mere  incident  to  a 
town  meeting.  The  term  “  first  town  election,”  as  used  in  this  article,  must,  there¬ 
fore,  be  considered  as  comprehending  the  whole  subject  of  a  town  meeting. 

The.  division  of  founts  into  road,  districts  has  been  assigned  by  the  act  con¬ 
cerning  Roads  and  Bridges,  Sec.  10,  post,  p.  85, to  the  commissioners  of  highways.  In 
the  absence  of  such  commissioners,  however,  at  the  first  town  meeting,  it  has  been 
the  practice  for  the  electors,  when  convened,  to  make  this  division  themselves,  to 
enable  them  to  proceed  at  the  same  meeting  to  the  election  of  overseers  of  high¬ 
ways.  To  which  end  it  is  proper  that  a  committee  of  three  or  more,  coming  from 
different  parts  of  the  town,  should  be  appointed  at  an  early  hour  to  prepare  and 
report  a  plan  for  such  division. 
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shall  be  considered  as  justices  and  constables  of  such  town  ; 
but  if  the  number  of  justices  of  the  peace  and  constables 
Elected  in  new  allowed  by  law  shall  not  reside  in  any  such  new  town,  the  elec- 
tors  thereoi  may,  at  the  brst  town  election,  elect  a  sufficient 
number  of  justices  and  constables,  who  shall  bold  their  offices 
until  the  next  election  at  which  justices  of  the  peace  and  con¬ 
stables  may  be  elected,  as  provided  by  law,  and  until  their  suc¬ 
cessors  are  elected  and  qualified.(l) 

Commissioners  Sec.  16.  Of  the  commissioners  of  highways  elected  at  the 
of  highways  first  election,  one  shall  hold  his  office  for  one  year,  and  one  for 
two  years,  and  the  other  for  three  years,  to  be  determined  be¬ 
tween  them  by  lot  before  entering  upon  the  duties  of  their 
office,  and  until  their  respective  successors  are  elected  and 
qualified. (2) 

Sec.  17.  If  any  town  shall  refuse  or  neglect  to  organize  and 
elect  town  officers,  the  county  board  of  the  county  may  order 
another  election  for  that  purpose,  and  state  the  time  and  place 
of  holding  the  same,  notice  of  such  election  to  be  given  as  re¬ 
quired  for  the  first  election. 

Sec.  18.  If  the  town  shall  not  then  organize  and  elect  offi¬ 
cers,  the  board  may,  at  any  regular  or  special  meeting,  appoint 
the  necessary  officers  for  such  town,  and  the  persons  so  appointed 
shall  hold  their  offices  until  the  next  annual  town  meeting,  and 


by  lot. 


When  towns 
refuse  to 
organize. 


When  county 
board  may 
appoint  town 
officers. 


vVhen  town 
officers  fail  to 
qualify. 


until  their  successors  are  elected  or  appointed  and  qualified. 

Sec.  1 9.  If  the  persons  so  appointed  shall  fail  to  qualify,  as 
required  by  law,  or  if,  at  any  time  after  the  organization  of 
the  town,  the  electors  thereof  refuse  to  elect  or  appoint  offi- 


(1)  The  above  section  sets  out  upon  the  principle  that  justices  of  the  peace 
aud  constables  thus  elected  are  elected  as  if  filling  vacancies,  the  term  expiring  at 
the  same  time  as  other  justices  of  the  peace  and  constables  in  the  county.  The  full 
term  of  justices  and  constables  fixed  by  the  Constitution  is  four  years.  Const.,  Art. 
7,  Sec.  32. 


(2)  The  law  has  not  provided  any  mode  by  which  the  three  persons  elected 
commissioners  of  highways  shall  conduct  the  proceeding  by  lot  to  determine  the 
term  of  office  of  each.  They  are  left  to  choose  their  own  mode  in  this  regard. 
When  they  have  made  their  determination,  in  order  that  some  proper  record  thereof 
may  exist,  it  would  be  advisable  to  have  their  determination  reduced  to  writing, 
and  filed  with  the  town  clerk.  The  following  may  be  the  form : 


Form  of  determination  of  Commissioners  of  Highways  by  lot  for  term  of 

Office. 


- County,  \ 

Town  of - .  J 

We,  A.  B.,  C.  D.  and  E.  F.,  being  elected  commissioners  of  high¬ 
ways  for  said  town  of - at  the  first  town  election  in  said  town, 

have  determined  between  us  by  lot  that  the  said  A.  B.  shall  hold  his 
office  for  three  years,  the  said  C.  D.  for  two  years,  and  the  said  E.  F. 
for  one  year. 

Witness  our  hands,  this - day  of - .  A.D.  18 — . 

A.  B., 


ART.  II.] 


HOW  DISCONTINUED. 


cers,  or  to  exercise  tlie  powers  required  by  law,  the  county  Town  may  be 
board  may  annex  such  town  to  an  adjoining  town,  and  the  annexed  to 

t/  v  o  '  adjoining 

town  so  annexed  shall  thereafter  constitute  a  part  of  the  town  town, 
to  which  it  is  annexed. 

Sec.  20.  When,  in  any  county  under  township  organiza-  when  territory 
tion,  there  is  any  territory  co-extensive  with  the  limits  of  a  antTtake3 
city  situated  therein,  and  which  is  not  included  within  any name  ^city- 
organized  town,  such  territory  shall  constitute  a  town  by  the 
name  of  such  city,  and  all  the  provisions  of  this  act  shall 
apply  to  the  town  so  constituted,  the  same  as  if  it  had  been 
organized  in  the  manner  provided  in  this  act  in  the  case  of 
the  organization  of  new  towns. 

ARTICLE  II. 


HOW  DISCONTINUED. 


Section  1.  Upon  the  petition  of  at  least  cne-fifth  of  the 
legal  voters  of  any  county  having  adopted  township  organiza¬ 
tion,  to  be  ascertained  by  the  vote  cast  at  the  last  preceding- 
presidential  election,  the  county  board  shall  cause  to  be  Sub¬ 
mitted  to  the  voters  of  such  county,  at  the  next  general  elec¬ 
tion,  the  question  of  the  continuance  of  township  organization, 
to  be  voted  on  by  ballots,  written  or  printed,  or  partly  written 
and  partly  printed,  “  For  the  continuance  of  township  organi¬ 
zation,”  or  “Against  the  continuance  of  township  organiza¬ 
tion;”  notice  to  be  given,  and  the  votes  to  be  canvassed  and 
returns  made  in  like  manner  as  in  this  act  provided  in  refer¬ 
ence  to  a  vote  on  the  adoption  of  township  organization. 

Sec.  2.  If  it  shall  appear,  by  the  returns  of  said  election, 
that  a  majority  of  the  votes  cast  on  that  question,  at  said  elec¬ 
tion,  are  against  the  continuance  of  township  organization, 
then  such  organization  shall  cease  in  said  county,  as  soon  as  a 
county  board  is  elected  and  qualified  ;  and  all  laws  relating  to 
counties  not  under  township  organization  shall  be  applicable 
to  such  county,  the  same  if  township  organization  had  never 
been  adopted  in  it. 

Sec.  3.  When  township  organization  shall  "cease  m  any 
county,  as  provided  in  this  act,  a  special  election  shall  be  held 
in  such  county  on  the  first  Monday  of  January  next  following, 
for  three  county  commissioners,  one  of  whom  shall  hold  his 
office  until  the  next  general  election  of  county  commissioners, 
one  until  a  year  from  the  next  general  election,  and  the  other 
until  two  years  after  the  next  general  election,  to  be  deter¬ 
mined  by  lot,  and  until  their  successors  are  elected  and  quali- 


Petition  of  one- 
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lied ;  and  at  every  yearly  general  election  after  such  special 
election,  one  such  officer  shall  be  elected. 

Sec.  4.  The  county  board  elected  at  the  special  election,  as 
provided  in  the  next  preceding  section,  shall  assume  the  duties 
of  their  office  on  the  first  Monday  of  February  next  after  their 
election,  and  shall  be  the  legal  successors  to  the  county  board 
of  such  county,  and  shall  have  all  the  rights  and  emoluments, 
and  be  subject  to  all  the  liabilities  as  provided  in  other  cases 
of  counties  not  under  township  organization. 

Sec.  5.  When  township  organization  is  discontinued  in  any 
county,  the  records  of  the  several  towrns  shall  be  deposited  in 
the  county  clerk’s  office,  and  the  county  commissioners  of  the 
county  shall  have  power  to  close  up  all  unfinished  business  of 
the  several  towns,  and  sell  and  dispose  of  any  of  the  property 
belonging  to  the  town,  for  the  benefit  of  the  inhabitants  thereof, 
as  fully  as  might  have  been  done  by  the  towns  themselves,  and 
to  pay  all  the  indebtedness  of  any  town  existing  at  the  time 
of  such  discontinuance,  and  cause  the  amount  thereof,  or  so 
much  as  may  be  necessary,  to  be  levied  upon  the  property  of 
the  town. 


ARTICLE  III. 

OP  THE  ALTERATION  OF  BOUNDARIES,  AND  DIVISION  OF  TOWNS 

AND  TOWN  PROPERTY. 

Section  1.  The  county  board  of  eacii  county  shall  have  full 
and  complete  power  and  jurisdiction  to  alter  the  boundaries  of 
towns,  to  change  town  lines,  and  to  divide,  enlarge  and  to 
create  new  towns  in  their  respective  counties,  to  suit  the  con¬ 
venience  of  the  inhabitants  residing  therein,  but  no  new  town 
shall  be  created  under  the  provisions  of  this  act  of  less  terri¬ 
tory  than  seventeen  square  miles,  nor  unless  there  shall  be  at 
least  fifty  legal  voters  residing  in  such  new  town,  nor  unless 
at  least  twenty  of  the  legal  voters  of  such  town  shall  petition 
for  such  alteration ;  nor  shall  any  new  town  be  made,  or  any 
town  divided,  or  the  boundaries  of  any  town  changed  by  the 
county  board  without  notice  thereof  having  been  given  by  post¬ 
ing  up  notices  in  not  less  than  five  of  the  most  public  places 
of  the  town  interested,  or  if  several  towns  are  interested,  in 
each  of  them,  at  least  sixty  days  before  the  final  action  of  the 
board,  and  also  by  publishing  such  notice  at  least  three  times 
in  some  newspaper  published  in  the  county  wherein  said  towns 
are  situated,  if  any  shall  be  published  therein  :  Provided ,  that 
no  incorporated  town  shall  be  divided,  except  consent  thereto 


ART.  III.] 


ALTERATION  OF  BOUNDARIES,  ETC  , 


o 


t> 


is  given  by  a  majority  of  all  the  electors  voting  at  a  general 
annual  election  in  said  town  —  notice  that  the  question  of  (livid-  Notice, 
ing  said  town  will  be  submitted  to  the  legal  voters  thereof 
having  been  given  by  the  county  clerk  at  the  same  time  and 
in  the  same  manner  as  the  notice  of  said  general  annual 
election.  (1) 

Sec.  2.  When  a  town  is  divided  into  two  or  more  towns,  a  Election  in 
new  election  shall  be  ordered  in  each  of  the  new  towns  by  the110'1'  towns'i 
county  board,  and  the  time  and  place  of  holding  the  election 
shall  be  fixed,  and  judges  of  election  appointed,  and  notice 
given  in  the  same  manner  as  required  upon  the  first  organiza¬ 
tion  of  towns  :  Provided ,  that  when  parts  of  several  towns  are  Proviso,  when 
taken  to  make  a  new  town,  it  shall  not  be  necessary  to  order  necessary. 

(1)  The  alteration  of  boundaries ,  changing  town  lines  or  enlarging  towns, 
would  seem  to  signify  about  the  same  thing  in  either  case,  being  only  differently 
expressed. 

Form  of  Petition  for  alteration  of  Boundaries ,  change  of  Town  lines,  or 

enlarging  a  Town. 

To  the  honorable  the  county  board  of  the  county  of - ,  State  of 

Illinois : 

The  legal  voters  of  the  town  of - ,  in  said  county,  do  petition 

your  honorable  board  to  alter  the  boundaries  of  said  town  of - , 

as  follows  [ here  set  forth  the  alteration  desired'].  Such  alteration  of 
boundaries  will  not  affect  any  town  so  that  the  territory  thereof  will 
be  less  than  seventeen  square  miles. 

And  your  petitioners  will  ever  pray. 

The  words  change  town  lines ,  or  enlarge  a  town,  can  be  substituted  in  lieu  of  the 
words  alter  the  boundaries  of,  in  the  foregoing  form,  when  deemed  more  appropriate. 

Form  of  Petition  for  dividing  a  Town. 

To  the  honorable  the  county  board  of  the  county  of - ,  State  of 

Illinois 

The  undersigned  legal  voters  of  the  town  of - ,  in  said  county, 

do  petition  your  honorable  board  to  divide  said  town  as  follows  [ here 
set  forth  the  line  of  division  as  desired].  That  the  territory  within  the 
following  boundaries  [ state  the  same]  shall  continue  to  form  and  exist 
as  the  said  town  of - ,  and  that  the  territory  within  the  follow¬ 

ing  boundaries  [ state  the  same]  shall  form  a  new  town,  to  be  named 

-  the  town  of - ;  that  the  territory  of  each  of  said  towns  will  not 

be  "less  than  seventeen  square  miles. 

And  your  petitioners  will  ever  pray. 

The  foregoing  form,  can  he  changed  to  suit  the  occasion  of  the  creation  of  a 
new  town. 

The  laic  contemplates,  in  case  of  alteration  of  boundaries,  that  it  shall  be 
petitioned  for  by  at  least  twenty  legal  voters  of  each  town  affected. 

Form  of  Notice  of  creating  new  Town,  dividing  Town,  or  changing 

Boundaries  of  Town. 

Public  notice  is  hereby  given  that  petitions  will  be  presented  to  the 

county  board  of  the  county  of - ,  State  of  Illinois,  at  the  session 

thereof  to  be  held  at - ■,  on  the  - day  of - ,  A.D.  18 — , 

praying  for  \_state  what  is  'petitioned  for  as  set  forth  in  the  petitions]  ;  and 
that  final  action  of  the  board  will  be  asked,  on  said  petitions,  at  the 
time  of  presentation  thereof. 

Dated  this - day  of  - - ,  A.D.  18 — . 
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an  election  in  the  towns  from  which  territory  is  taken  ;  but  if 
any  of  the  officers  thereof  shall  continue  to  reside  in  the  new 
town,  his  office  shall  be  declared  vacant,  and  filled  as  in  other 
cases  of  vacancy. 

officers  in  new  Sec.  3.  The  officers  elected  or  appointed  at  any  such  town 
untii1 * * * Snext0ld  meeting  shall  hold  their  offices  until  the  next  annual  town 
meeting.  meeting,  and  until  their  successors  are  elected  and  qualified  ; 
commissioners  except  that  one  of  the  highway  commissioners  so  elected  shall 
ofhighwajs.  pis  office  until  the  next  annual  meeting,  one  until  the 

second  annual  meeting,  and  the  other  until  the  third  annual 
meeting,  to  be  determined  between  them  by  lot,  and  until  their 
successors  are  elected  and  qualified,  and  except  that  any  justice 
of  the  peace  or  constable  so  elected  shall  hold  his  office  until 
the  next  general  election  of  justices  and  constables,  as  fixed 
by  law. 

Sec.  4.  The  division  or  alteration  of  a  town,  after  the 
making  out  of  the  assessor’s  books  in  any  year,  shall  not  in 
any  manner  affect  the  assessment  or  collection  of  the  taxes 
assessable  or  collectable  in  that  year,  but  the  same  may  be 
assessed  and  collected  in  the  same  manner  and  bv  the  same 


Division  of 
town  not  to 
affect  taxes. 


Division  of 
property  ot ' 
towns. 


officers  as  if  no  division  or  alteration  had  taken  place. 

Sec.  5.  When  a  town  possessed  of  real  estate  shall  be  divi¬ 
ded  into  two  or  more  towns,  the  supervisors  and  assessors  of 
the  several  towns  constituted  by  such  division  shall  meet  as 
soon  as  may  be  after  the  first  town  meetings  subsequently  held 
in  such  towns,  and  when  so  met  shall  have  power  to  make  such 
agreement  concerning  the  disposition  to  be  made  of  such  town 
property  and  the  apportionment  of  the  proceeds  as  shall  be 
equitable,  and  to  take  all  measures  and  execute  all  conveyances 
which  may  be  necessary  to  carry  such  agreement  into  effect.  (1) 


(1)  Form  of  Agreement  by  Supervisors  and  Assessors,  in  case  of  Division  of 
Town ,  concerning  Disposition  and  Apportionment  of  Real  Estate. 

This  agreement,  made  this - day  of - ,  A.  D.  18 — ,  by  A. 

B.,  supervisor,  and  C.  D.,  assessor  of  the  town  of - ,  on  the  part 

of  said  town,  and  E.  F.,  supervisor,  G.  H.,  assessor  of  the  town  of 

- ,  on  the  part  of  said  town  of - ,  in  the  county  of - , 

and  State  of  Illinois,  witnersseth .  That  whereas  the  town  of - , 

which  formerly  comprised  the  territory  now  composing  the  afore¬ 
said  towns  of - and - ,  has  lately  been  divided  by  proper 

authority,  into  two  towns,  named  and  styled  as  aforesaid,  [or  as  the 

case  may  fee],  and  whereas  said  town  of - was  at  such  division 

thereof  seized  of  the  following  real  estate,  to  wit :  [ here  describe  the 
premises ].  Now  therefore  it  is  agreed  by  and  between  said  super¬ 
visors  and  assessors  on  the  part  of  their  respective  towns,  that  said 
real  estate  be  divided  and  disposed  of  for  the  benefit  of  said  towns, 
as  follows:  that  portion  thereof  described  as  follows  [here  describe  it], 

shall  be  and  remain  the  property  of  said  town  of - ,  and  the  balance 

thereof  described  as  follows  [here  describe  the  remaining  portion  of  said 
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Sec.  6.  When  apart  of  any  town  possessed  of  real  estate  when  part  of 
shall  he  annexed  to  another  town  or  towns,  or  taken  to  form  a  anothe?x 
part  of  a  new  town,  the  supervisors  and  assessors  of  the  town town- 
from  which  such  territory  is  taken,  and  of  the  town  or  towns 
to  which  the  same  shall  be  annexed,  or  of  which  it  constitutes 
a  part,  shall,  as  soon  as  may  be  after  such  alteration,  meet  for 
the  purpose  and  possess  the  powers  provided  in  the  last  pre¬ 
ceding  section. 

Sec.  7.  When  a  town  possessed  of  or  entitled  to  money ,  Money  and 
rights  or  credits,  or  other  personal  estate,  shall  be  divided  or  Eow°apporUou- 
altered,  such  personal  estate,  including  moneys,  shall  be  appor-  ed* 
tioned  between  the  towns  interested  therein  by  the  supervisors 
and  assessors  of  such  towns  according  to  the  amount  of  taxable 
property  in  the  town  divided  or  altered  as  the  same  existed 
immediately  before  such  division  or  alteration,  to  be  ascertained 
by  the  last  assessment  list  of  such  town  ;  and  such  supervisors 
and  assessors  shall  meet  for  the  purposes  aforesaid  as  soon  as 


premises],  be  sold  within  three  months  from  this  date  for  the  highest 
sum  which  the  same  can  be  sold  for,  and  the  proceeds  thereof  be  paid 
over  to  said  town  of - -. 

In  witness  w'hereof  said  supervisors  and  assessors  have  hereunto 
set  their  hands  and  private  seals,  the  day  and  year  first  above  written. 

A.  B.,  [seal.] 
Supervisor. 

C.  D.,  [seal.] 
Assessor. 

E.  F.,  [seal.] 
Supervisor. 

G.  H.  [seal.] 
Assessor. 

The  foregoing  form  can  he  varied  to  suit  the  circumstances  of  each  case.  What¬ 
ever  agreement  is  made  by  the  supervisors  and  assessors,  should  be  reduced  to  writ- 
ing  in  proper  form,  and  a  copy  filed  with  the  town  clerk  of  each  town  interested. 
When  a  division  of  the  property  is  impracticable,  it  may  be  appraised  by  the  super¬ 
visors  and  assessors,  and  the  town  wherein  it  is  situated  may  pay  over  to  the  other 
town  its  equitable  share  of  the  valuation  and  retain  the  whole  property,  when  such 
course  is  deemed  most  advisable.  It  will  be  seen  that  the  law  hasclothed  the  super¬ 
visors  and  assessors  with  ample  authority  for  a  proper  division  of  the  real  estate ;  it 
has  authorized  them  to  make  agreement  concerning  the  disposition  thereof,  and 
such  apportionment  of  proceeds  as  shall  be  equitable,  and  to  take  all  measures  and 
execute  all  conveyances  necessary  to  carry  their  agreement  into  effect ;  therefore 
when  it  is  agreed  that  the  property  or  any  part  thereof  shall  be  sold,  the  supervisors 
and  assessors  are  authorized  to  execute  the  conveyance.  A  question  may  arise  as  to 
who  should  execute  the  conveyance,  whether  the  supervisor  or  assessor  of  the  town 
wherein  the  real  estate  is  situated,  in  case  of  lying  all  in  one  town,  or  whether  by 
the  supervisors  and  assessors  of  the  several  towns  interested.  It  can  do  no  harm  for 
them  ail  to  join  in  the  conveyance.  Indeed,  such  may  be  the  more  proper  course. 

Form  of  Deed  of  Conveyance  by  Supervisors  and  Assessors  conveying  Real 

Estate  where  Town  is  divided. 

This  indenture,  made  this - day  of - ,  A.  D.  18 — ,  between  A. 

B.,  supervisor,  and  C.  D.,  assessor,  of  the  town  of - ,  E.  F.,  super¬ 

visor,  and  G.  H.,  assessor  of  the  town  of ,  which  towns  are  in  the 

county  of - ,  and  State  of  Illinois,  party  of  the  first  part,  and  L.  M., 

of  said  county  and  State,  party  of  the  second  part,  witnesseth :  That 
whereas  said  town  of - has  lately  been  divided  by  proper  author- 
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may  be  after  the  first  town  meetings  subsequently  held  in  such 
towns.  (1) 

Meeting  of  Sec.  8.  Whenever  a  meeting  of  the  supervisors  and  assess- 

f-u  per  visors  and  n  ,  ,  i  Ti  i  j  •  i  , 

assessors,  how  ors  ot  two  or  more  towns  shall  be  required,  m  order  to  carry 

called.  into  effect  the  provisions  of  this  article,  such  meeting  may  be 

called  by  either  of  said  supervisors  ;  but  the  supervisor  calling 

the  same  shall  give  at  least  ten  days’  notice  in  writing  to  all 

ity,  and  said  town  of - erected  therefrom,  [or  as  the  case  may  6c], 

and  whereas  said  town  of - -  was  at  the  time  of  such  division  seized 

of  the  following  real  estate  [here  describe  the  whole  premises],  and 
whereas  it  was  agreed  by  the  supervisors  and  assessors  of  each  of  the 
aforesaid  towns,  that  the  following  portion  of  said  real  estate  should 
be  disposed  of  for  the  benefit  of  said  town  of — — ,  [or  as  the  agreement 
may  be],  as  being  the  equitable  share  thereof  to  which  said  town 
■would  be  entitled  in  consequence  of  such  division,  to-wit :  [here  de¬ 
scribe  the  portion  of  the  premises  to  be  disposed  of].  Now,  therefore,  said 

party  of  the  first  part,  for  and  in  consideration  of  the  sum  of - 

dollars  paid  by  said  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  have  and  do  grant,  remise,  release,  convey 
and  confirm  unto  said  party  of  the  second  part,  and  to  his  heirs 
and  assigns  forever,  all  the  following  described  premises,  lying  and 

being  in  said  town  of - ,  in  the  county  of - ,  and  State  of  Illinois, 

to  wit,  [here  describe  the  premises  to  be  conveyed  ]  To  have  and  to  hold 
the  same,  together  with  all  and  singular  the  appurtenances  and 
privileges  thereunto  belonging  or  in  any  wise  appertaining,  and  all 
the  estate,  right,  title,  interest  and  claim  whatever  which  said  town 

of - and - ,  or  either  of  them  may  have  either  in  law  or  equity, 

to  the  only  proper  use,  benefit  and  behoof  of  the  said  party  of  the 
second  part,  his  heirs  and  assigns  forever. 

In  witness  whereof,  said  party  of  the  first  part  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 

Signed,  sealed  and  delivered  \ 

in  the  presence  of  f  A.  B.,  [seal.] 

Supervisor. 

'  C.  D.,  [seal.] 
Assessor. 

E.  F.,  [seal.] 
Supervisor. 

G.  FI.,  [seal.] 
Assessor. 

Tlie  foregoing  deed  should  be  acknowledged  in  the  usual  form. 

(1)  The  proceedings  of  the  supervisors  and  assessors  ought  properly  to  be 
reduced  to  writing,  as  a  memorandum  showing  how  and  in  what  manner  the  money, 
rights,  credits,  and  other  personal  property  is  disposed  of  or  apportioned,  and  how 
existing  debts  are  apportioned,  and  a  copy  filed  with  other  papers,  if  any,  with  the 
town  clerk  of  such  town  interested.  The  following  is  suggested  as  a  form  for  such 
writing  or  memorandum. 

Form  of  Proceedings  of  Supervisors  and  Assessors  in  apportioning  Pro¬ 
perty  in  case  of  Division  of  toivns. 

At  a  meeting  of  the  supervisors  and  assessors  of  the  towns  of - 

and - ,  in  the  county  of - ,  convened  at  the  office  of  the  town 

clerk  of  said  town  of ,  on  the day  of ,  A.D.  18 — ,  [if  adjourn¬ 
ments  are  had  state  the  adjournment,]  for  the  purpose  of  making  agree¬ 
ment  concerning  the  disposition  of  the  real  estate  lately  belonging  to 

said  town  of - ,  and  apportioning  the  proceeds  thereof  according 

to  law  in  such  cases,  in  consequence  of  a  division  of  the  original  town 
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the  other  officers  of  the  time  and  place  at  which  such  meeting 
is  to  be  held.(l) 

Sec.  9.  The  preceding  sections  shall  not,  however,  apply  Burial  ground 
to  any  cemetery  or  burial  ground,  but  the  same  shall  belong  to  not  affecled- 
the  town  within  which  it  may  be  situated  after  a  division  shall 
have  been  made. 

Sec.  10.  Debts  owing  by  a  town  so  subdivided  or  altered,  Debts,  how 
shall  be  apportioned  in  the  same  manner  as  the  personal  pro-apportlone<J' 
perty  of  the  town,  and  each  town  shall  thereafter  be  charged 
with  its  share  of  such  debts  according  to  such  apportionment. 

Sec.  11.  When  the  several  towns  cannot  agree  in  relation  when  towns 
to  a  division  or  apportionment  of  the  real  or  personal  property,  county  hoard’ 
or  debts,  or  any  part  thereof,  as  provided  in  the  six  preceding  decide- 
sections,  the  dispute  shall  be  submitted  to  the  county  board  of 


of - ;  also  for  the  purpose  of  apportioning  between  said  towns,  the 

money,  rights,  credits  and  other  personal  property  lately  belonging 
to,  and  the  debts  owing  by  said  town  of - ,  the  following  proceed¬ 
ings  were  had.  The  real  estate  of  said  original  town  of - was 

ordered  to  be  disposed  of  and  proceeds  apportioned  according  to 

written  agreement  between  said  supervisors  and  assessors,  dated - . 

Said  town  was  found  to  be  possessed  of  money  to  the  amount  of - 

dollars,  which  was  apportioned  as  follows  [state  how  apportioned] . 
Said  town  was  found  to  be  entitled  to  money  arising  from  [ state  the 

source  from  which  the  money  is  to  he  derived ]  to  the  amount  of - 

dollars,  which  was  apportioned  as  follows,  [state  how  apportioned,  and 
continue  in  like  manner  setting  forth  all  rights,  credits  and  personal  pro¬ 
perty  of  the  town ,  and  debts  owing,  and  how  apportioned  between  the  towns.] 

A.  B.,  Supervisor  of  the 

town  of - . 

C.  D.,  Assessor  of  the 

town  of - . 

E.  F.,  Supervisor  of  the 

town  of - . 

G.  II.,  Assessor  of  the  - 
town  of - . 

(1)  Form  of  Notice  by  Supervisor  to  other  Officers  to  meet  and  Apportion 
Property  in  case  of  Division  or  Alteration  of  Town. 

To - ,  supervisor  [or  assessor ]  of  the  town  of - ,  county  of - : 

You  are  hereby  notified  that  a  meeting  of  the  supervisors  and 

assessors  of  the  towns  of - and - ,  will  be  held  at  [ state  the  place 

where],  on  Monday,  the - day  of - A.  D.  18 — ,  at  the  hour  of  ten 

o’clock  in  the  forenoon,  for  the  purpose  of  making  agreement  con¬ 
cerning  the  disposition  of  the  real  estate  lately  belonging  to  said 

town  of - ,  and  apportioning  the  proceeds  thereof  according  to  the 

law  in  such  cases,  in  consequence  of  a  division  of  the  original  town 

of - ,  and  the  erection  therefrom  of  the  town  of - ;  also  for  the 

purpose  of  apportioning  between  said  towns  the  money,  rights,  credits 

and  other  personal  property,  lately  belonging  to  said  town  of - , 

at  which  time  and  place  you  are  respectfully  requested  to  attend. 

Bated  at - ,  this - day  of - ,  A.  B.  IS — . 

J.  W.  H., 

Supervisor  of  the  town  of - . 
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the  county,  whose  decision  in  the  matter  shall  be  conclusive 
between  the  parties. (1) 

Sec.  12.  The  county  board  of  each  county  shall  have  full 
power  and  jurisdiction  to  unite  two  contiguous  towns  into  one  ; 
but  no  such  towns  shall  be  united  except  in  the  following 
manner,  that  is  to  say  :  Whenever  one-fourth  of  the  voters  in 
each  of  the  towns  sought  to  be  united  shall  petition  the  county 
board  to  unite  such  towns,  said  county  board  shall  cause  to  be 
submitted  to  the  voters  of  said  towns,  at  a  general  annual  elec¬ 
tion  to  be  holden  in  each  of  such  towns,  the  question  of  unit¬ 
ing.  Notice  of  such  election  shall  be  given  by  causing  written 
or  printed  notices  thereof  to  be  posted  in  five  public  places  in 
each  of  said  towns,  at  least  twenty  days  before  such  election, 
and  by  publishing  the  same  in  at  least  one  newspaper  (if  any 
there  be  published),  in  each  of  said  towns,  or  in  a  newspaper 
Form  of  ballots  published  in  said  county.  The  ballots  cast  at  such  elections 
to  be  written  or  printed,  or  be  partly  written  and  partly 
printed,  “For  uniting,”  or  “  Against  uniting,” — to  be  can¬ 
vassed  in  like  manner  as  votes  for  county  officers,  and  returned 
to  the  county  board,  who  shall  cause  the  votes  to  be  canvassed ; 
and  if  a  majority  of  voters  of  each  town  voting  at  such  election 


County  board 
may  unite 

towns. 


One-fourth  of 
voters  petition 


Election. 


Notice  of 
election. 


(1)  The  submission  of  the  question  of  division  or  apportionment  of  the  prop¬ 
erty  under  the  above  section,  in  case  of  dissagreement,  should  properly  be  in  writing 
stating  the  facts,  signed  by  the  supervisors  and  assessors,  or  verified  by  some  person 
having  authority  in  the  premises.  The  following  may  be  the  form  of  such  submis¬ 
sion  : 


Form  of  Submission  of  Question  of  Division  of  Property  to  County  Board 
in  case  of  Disagreement  between  Towns. 

To  the  honorable  the  county  board  of  the  county  of - ,  State  of 

Illinois : 

The  undersigned,  the  supervisor  and  assessor  of  the  town  of - , 

and  the  supervisor  and  assessor  of  the  town  of- — ,  of  the  county- 
aforesaid,  respectfully  represent  to  your  honorable  board,  that  the 

town  of - ,  which  formerly  comprised  the  territory  now  composing 

the  aforesaid  towns  of - and - ,  has  lately  been  divided  by 

proper  authority,  into  two  towns,  named  and  styled  as  aforesaid,  [or 

as  the  case  may  6e],  and  whereas  said  town  of - was  at  such  division 

thereof  seized  of  the  following  real  estate  [or  as  the  case  may  bei], 
to  wit:  [ here  describe  the  premises ],  and  that  said  towns  cannot  agree 
in  relation  to  a  division  of  said  real  estate  [or  as  the  case  may  be ]  ;  the 
matter  is  therefore  submitted  to  your  honorable  board  for  your  deci¬ 
sion,  pursuant  to  the  statute  in  such  case  made  and  provided. 

Dated  this - day  of - ,  A.  D.  18 — . 

A.  B.,  Supervisor  of  the 
town  of - . 

C.  D.,  Assessor  of  the 

town  of - . 

E.  F.,  Supervisor  of  the 

town  of - . 

G.  H.,  Assessor  of  the 

town  of - .  • 
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shall  vote  for  uniting  such  towns,  such  county  board  at  the 
meeting  at  which  such  vote  is  canvassed,  or  at  the  next  suc¬ 
ceeding  meeting,  shall  proceed  to  declare  such  towns  united, 
and  give  the  united  towns  a  name,  and  define  the  boundaries 
thereof :  Provided ,  that  the  officers  of  each  of  such  towns  shall  Officers  con- 
continue  to  hold  their  respective  offices,  and  discharge  the tmue  m  office' 
duties  thereof,  during  the  remainder  of  the  term  for  which  they 
were  respectively  elected :  And ,  'provided ,  that  the  commis-  commissioners 
sioners  of  highways  for  each  of  said  towns  in  office  at  the  time  of  highways, 
of  such  union  shall  continue  in  and  discharge  the  duties  of 
their  respective  offices  during  the  remainder  of  the  term  for 
which  they  were  elected,  and  in  the  discharge  of  their  duties 
shall  act  in  conjunction  :  And  provided  further,  that  the  union  p^ism 
of  such  towns  shall  not  be  complete  until  the  expiration  of  the 
terms  of  all  officers  in  said  town  who  are  elected  to  serve  for 
the  period  of  one  year.(l) 

AETICLE  IV. 

CORPORATE  POWERS  OF  TOWNS,  AND  THE  EXERCISE  THEREOF 

—  WHAT  MAY  BE  DONE  AT  TOWN  MEETINGS - BY-LAWS, 

RULES  AND  REGULATIONS. 

Section  1.  The  corporate  name  of  each  town  shall  be :  corporate 
“  The  town  of  (name  of  town),”  and  all  acts  done  by  the  town,  nameoftowru 
and  all  actions  by  or  against  the  town  shall  be  in  its  corporate 
name. (2) 

Sec.  2.  Every  town  shall  have  corporate  capacity  to  exer-  Powers 
cise  the  powers  granted  thereto,  or  necessarily  implied,  and 
no  others.(B)  It  shall  have  power  — 

(1)  Form  of  Petition  for  Uniting  Two  Towns  into  One. 

To  the  honorable  the  county  board  of  the  county  of - ,  State  of 

Illinois : 

The  undersigned,  being  one-fourth  of  the  voters  of  the  town  of - 

in  said  county  of - ,  do  petition  your  honorable  board  to  unite  said 

town  to  the  town  of - ,  in  said  county,  into  one  town;  said  two 

towns  being  contiguous  towns. 

And  your  petitioners  will  ever  pray. 

(2)  Concerning  legal  proceedings  in  favor  of  and  against  towns,  see  Article  5, 
post .  p  44- 

Where  a  cause  of  action  exists  in  behalf  of  a  town,  and  no  officer  is  by  statute 
authorized  to  prosecute  for  such  cause  of  action,  it  is  proper  for  the  electors  when 
convened  at  town  meeting  to  direct  such  action  to  be  brought,  for  which  purpose 
they  may  appoint  an  agent  to  institute  and  prosecute  the  same,  but  such  suit  must 
be  brought  in  the  name  of  the  town.  Cornell  v.  Guilford,  1  Den.  R.,  510. 

r  (3)  Towns  may  be  considered  as  quasi  corporations,  with  limited  powers 
co-extensive  with  the  duties  imposed  on  them  by  statute  or  usage,  but  restricted 
from  a  general  use  of  the  authority  Avhich  belongs  to  corporations  by  common  law. 

Rvmford  v.  Wood,  13  Mass.  R..  193;  Drake  et  al.  v.  Phillips  et  al.,  40  Ill  R.,  388. 

These  organized  towns  or  townships  are  not  municipal  corporations  in  the  sense 
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[DIY.  I. 


To  sue. 

To  acquire  and 
sell  property. 


1.  To  sue  and  be  sued.(l) 

2.  To  acquire  by  purchase,  gift  or  devise,  and  hold  property, 


which  the  term,  is  ordinarily  used  in  our  statutes.  They  are  regarded  as  quasi  cor¬ 
porations.  See  Norton  v.  Peek ,  3  Wis.  It.,  714.  And  as  such  have  power  to  impose 
taxes  for  specific  purposes.  Drake  et  al.  v.  Phillips  el  aL,  40  111.  R.,  388. 

The  Constitution  of  Illinois  recognizes  counties ,  cities ,  towns  and  townships 
as  municipalities  f  Art.  on  Mun.  Sub.  to  R.  R.  And  it  recognizes  counties,  cities, 
townships  and  school  districts  as  municipal  corporations.  Const.,  Art.  9,  g  12.  As 
contemplated  by  the  Constitution,  a  township  is  a  territorial  subdivision  of  a  county 
for  purposes  of  local  government.  Const.,  Art.  10,  £  5.  Town  and  village  are  regarded 
as  synonymous,  and  meaning  the  same  thing.  A  town  or  village  is  a  small  collec¬ 
tion  of  houses  in  compact  form,  which  may  or  may  not  be  incorporated.  If  incor- 
norated,  it  usually  possesses  limited  powers.  A  city  is  a  large  incorporated  town, 
With  more  extensive  powers  in  accordance  with  the  demands  of  its  population.  Its 
affairs  are  controlled  by  a  mayor  and  aldermen. 

In  our  statutes  concerning  township  organization,  the  word  “  town  ”  is  used  as 
synonymous  with  tenmship. 

The  whole  power  and  capacity  of  towns,  as  corporations,  is  derived  from  and 
conferred  by  statute,  and  is  specified  and  confined  by  certain  functions  only.  Their 
authority  to  contract  or  assume  liabilities  is  restricted  to  cases  where  such  action  is 
necessary  for  the  exercise  of  their  appropriate  functions  as  corporations,  and  their 
power  to  sue  and  be  sued  must  be  limited  to  cases  where  the  assertion  of  their  cor¬ 
porate  rights,  or  the  enforcement  of  their  corporate  liabilities,  requires  such  pro¬ 
ceeding.  Town  of  Fishkill  v.  Fishkill  &  Beckman  Plank  Hoad  Co.,  22  Barb.  R.,  634. 

Towns  do  not  hold  their  powers  ordinarily  under  any  grant  from  the  gov¬ 
ernment  to  the  individual  corporation  ;  or  by  virtue  of  any  contract  with  the  govern¬ 
ment.  or  upon  any  condition,  express  or  implied.  They  give  no  assent  in  their  cor¬ 
porate  capacity  to  the  laws  which  impose  their  public  duties  or  fix  their  territorial 
limits.  Perley,  Ch.  J.,  in  Eastman  v.  Meredith,  26  N.  H.  Rep.,  284,  290.  And  they 
derive  none  of  their  powers  from,  nor  are  any  duties  imposed  upon  them  by  the 
common  law.  They  have  been  denominated  quasi  corporations,  and  their  whole 
capacities,  powers  and  duties  are  derived  from  legislative  enactments.  Siiepley,  Ch.  J., 
In  Hooper  v.  Emery,  14  Maine  R.  (2  Shep.),  375. 

It  is  held  in  Massachusetts  that  a  town  may  indemnify  its  officers  against  a  liability 
which  they  may  incur  in  the  bona  fide  discharge  of  their  duties,  although  it  turn  out 
that  they  had  exceeded  their  legal  rights  and  authority.  Bancroft  v.  Lynfield,  18  Pick. 
R.,  566. 

A  town  cannot  make  a  valid  subscription  in  aid  of  the  construction  of  a  railroad, 
unless  expressly  authorized  by  law;  but  such  a  subscription,  if  authorized  by  law,  and 
made  in  conformity  thereto,  is  valid  and  binding  on  the  town.  Bushncll  v.  Beloit,  10 
Vis.  R.,  195  ;  Town  of  llochester  v.  Alfred  Bk.  et  al.,  13  id.,  432;  Berliner  v.  Town  of  Wat¬ 
ertown,  14  id.,  378 ;  feeder  v.  down  of  Lima,  19  id.,  280. 

See  the  foregoing  cases  as  to  the  issuing  of  bonds  and  their  validity  in  the  hands  of 
Innocent  holders  and  third  parties. 

The  new  Constitution  of  Illinois  declares  that  no  township  shall  ever  become 
subscriber  to  the  capital  stock  of  any  railroad  or  private  corporation,  or  make  dona¬ 
tion  to  or  loan  its  credit  in  aid  of  such  corporation.  Const.,  Art.  on  Mun.  Sub.  to  R. 
R.  or  Priv.  Corp.  Since  which,  towms  have  no  authority  to  subscribe  for  or  donate  to 
the  capital  stock  of  railroad  companies.  The  People  ex  rel„  etc.,  v.  Brooks,  56  Ill.  R.,  142. 

As  to  origin  and  power  of  towns  in  Massachusetts,  see  note  to  case  of  Common¬ 
wealth  v.  Boxbury,  9  Gray  (Mass.)  R.,  510,  511. 

AL  municipal  corporation  must  show  authority  in  terms  or  by  necessary  impli¬ 
cation  for  all  the  powers  it  attempts  to  exercise,  and  especially  so  when  it  claims  the 
right,  by  taxing  or  otherwise,  to  divest  individuals  of  their  property  without  their 
consent.  Where  a  new  power  is  given  and  the  means  of  executing  it  provided,  those 
claiming  the  power  can  exercise  it  in  no  other  manner.  Mix  v.  Boss  et  al.,  56  Ill.  R.. 
121. 

It  is  the  design  of  the  law  that  municipal  corporations  shall  exercise  complete 
control  over  their  local  affairs.  The  legislature  ordinarily  has  no  power  to  impose 
a  debt  or  levy  a  tax  upon  a  municipal  corporation  without  its  assent,  or  to  authorize 
persons  not  corporate  officers  to  create  a  debt  against  the  corporation,  or  to  levy  a  tax 
therein,  either  directly  or  indirectly,  without  the  consent  of  those  to  be  affected 
thereby,  or  of  the  municipal  authorities.  Wilder  cl  cd.  v.  City  of  East  St.  Louis,  55  Ill. 
R.,  133. 

(1)  A  townshijy  was  sued  on  the  following  instrument :  “  The  commissioners  of 
highways  of  the  township  of  R.  will  pay  the  bearer  twenty  dollars,  when  funds  in 
road  district  number  three  and  four,”  dated  and  signed  by  the  commissioners.  Held, 
that  the  action  could  not  be  sustained.  The  order  was  too  indefinite  in  its  terms.  It 
should  show  expressly  the  person  to  whom  payable,  and  on  what  account.  Monroe 
v.  Toivnship  of  Bowland,  11  Mich.  R.,  348;  People  v.  Town  Board  of  Zelwaukie,  10  Mich. 
R.,  274. 

A  township  i3  not  liable  for  interest  on  damages  appraised  for  laying  out  a  high¬ 
way.  People  v.  Township  Board  of  La  Grange,  2  Mich.  R.,  187. 

A  town,  in  its  corporate  capacity,  cannot  "maintain  an  action  to  vindicate  the  tax 
payers  from  an  illegal  tax.  Guilford  v.  Supervisors  Chenango  Co.,  3  Kern.  R.,  143. 
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both  real  and  personal,  for  the  use  of  its  inhabitants,  and  again 
to  sell  and  convey  the  same.(l) 

3.  To  make  all  such  contracts  as  may  be  necessary  in  the Make  contract3> 
exercise  of  the  powers  of  the  town. (2) 


Towns ,  'under  the  township  organization  act ,  are  not  liable  to  a  private 
action  tor  damages  occasioned  by  the  neglect  of  the  town  authorities  to  keep  their 
public  highways  in  repair.  The  case  of  The  Town  of  South  Ottawa  v.  Foster,  20  Ill.  R., 
296,  so  far  as  it  holds  the  latter  description  of  towns  liable  to  such  private  actions,  is 
overruled.  In  respect  to  that  character  of  liability  there  is  no  difference  between 
the  authorities  of  counties  and  their  powers  and  duties  in  regard  to  public  highways, 
and  towns  established  by  law  as  civil  divisions  of  counties  merely,  and  the  doctrine 
of  the  case  of  Hedges  v.  The  County  of  Madison ,  1  Gilm.  R.,  567,  declaring  that  coun¬ 
ties  are  not  liable  to  such  private  actions,  applies  to  towns  of  that  description.  The 
rule  is  otherwise  in  case  of  municipal  corporations  created  for  their  own  benefit, 
where  more  extensive  powers  and  privileges  are  granted,  as  cities  and  villages. 
Town  of  Waltham  v.  Kemper,  55  Ill.  R.,  346 ;  Bushnell  v.  Town  of  Steuben,  57  Ill.  R.,  35. 
Nor  can  towns  be  subjected  to  such  liability  through  an  action  against  the  commis¬ 
sioners  of  highways.  Commissioners  of  Highways  v.  Martin,  4  Mich.  R.,  557. 

(1)  A  town  has  no  power  to  hold  land  not  situated*  within  its  own  limits.  N. 
Hempstead  v.  Hempstead,  Hopk.  Ch.  R.,  288,  2  Wend.  R.,  109 ;  Riley  v.  City  of  Rochester, 
9  N.  Y.  (5  Seld.)  R.,  64. 

A  sufficient  and  convenient  room  for  elections  and  town  meeting  purposes 
is  a  public  use  for  which  the  town  may  purchase  and  hold  a  site,  and  erect  a  build¬ 
ing,  if  there  is  none  thereon,  making  all  necessary  contracts  therefor.  Such  power 
includes  the  lesser  power  to  lease  a  building  for  those  purposes.  Town  of  Beaver 
Dam  v.  Brings,  17  Wis.  R..  398. 

A  town  may  gain  title  to  lands  by  possession  as  well  as.'an  individual.  Booth 
V.  Coventry ,  4  Vt.  R.,  297. 

(2)  Towns ,  like  other  corporations,  have  no  powers  except  such  as  are  expressly 
or  impliedly  granted  to  them  by  the  legislative  power  of  the  State.  Baldwin  v.  North 
Bmnjord,  32  Conn.  R.,  47:  Booth  v.  Woodbury,  id.,  118 ;  Webster  v.  Harwinton,  id..  131. 

Where  a  contract  is  made  in  pursuance  of  a  vote  of  a  town,  but  before  the  contract 
is  performed  the  vote  is  rescinded,  it  seems  that  the  person  with  whom  the  contract 
is  made  is  not  affected  by  the  rescission,  unless  he  had  notice  thereof,  in  which  case 
it  would  be  otherwise.  Allen  v.  Taunton,  19  Pick.  R.,  485.  So  a  vote  of  a  town 
authorizing  payment  for  certain  work  done,  if  not  acted  upon  by  the  party  in  whose 
favor  the  vote  is  taken,  may  be  rescinded  at  the  same  or  a  subsequent  meeting. 
Getchell  v.  Wells,  55  Maine  R.,  433. 

A  town,  as  such,  has  no  authority  to  contract  with  a  plank  road  company,  or  other 
corporation,  granting  them  the  use  of  a  highway  in  the  town;  as  a  corporation  a 
town  has  nothing  to  do  with,  and  no  interest  in  the  highways  within  its  limits;  the 
title  to  the  soil  is  in  individuals ;  the  right  to  their  use  belongs  to  the  inhabitants  of 
the  town,  not  exclusively,  but  in  common  with  the  whole  public.  The  care  and 
superintendence  of  highways  has  been  committed  to  certain  officers  of  the  town 
chosen  for  that  purpose,  and  whose  duties  are  prescribed  by  law.  See  Town  of  Fish- 
kill  v.  Fishkill  <£  Beekman  Plank  Road  Co.,  22  Barb.  R.,  634. 

The  enumerated  powers  of  towns  includes  that  of  erecting  a  suitable  build¬ 
ing  or  town  house,  so  called,  for  holding  town  meetings ;  for  the  convenience  of  town 
officers,  and  for  transacting  all  town  business.  The  erection  of  such  a  building,  selec¬ 
tion  of  a  site,  as  well  as  purchase  of  the  land  therefor,  is  under  the  control  and  direc¬ 
tion  of  the  electors  at  town  meeting.  They  may  accomplish  this  by  a  vote  of  the 
electors,  or  by  the  appointment  of  a  committee  with  power  to  act.  A  very  proper 
course  would  be  to  entrust  the  matter  to  the  board  of  town  auditors.  See  Town  of 
Beaver  Dam  v.  Brings,  17  Wis.  R.,  398 ;  Kempton  v.  Stetson,  13  Mass.  R.,  271. 

The  necessity  of  building  a  town  hall  and  the  amount  of  expense  for  that 
purpose  is  a  question  which  is  left  to  the  judgment  of  the  people  of  the  town,  and 
the  officers  whom  they  may  elect.  Courts  will  not  interfere  in  this  regard  unless 
proper  cause  is  shown.  Greeley  et  al.  v.  The  People,  60  Ill.  R.,  19. 

Powers  of  towns  to  erect  town  halls  and  buildings  for  rental  discussed — see  White 
v.  Stamford,  37  Conn.  R.,  578. 

In  respect  to  the  binding  effect  of  contracts  illegally  made  by  the  officers 
of  municipal  corporations,  as  organized  townships,  the  rule  is  different  from  that  in 
regard  to  private  corporations  organized  for  pecuniary  gain.  If  such  corporations,  to 
increase  their  profits,  embark  in  enterprises  not  authorized  by  their  charter,  still,  as 
to  third  persons,  and  when  necessary  for  the  advancement  of  justice,  the  stockhold¬ 
ers  will  be  presumed  to  have  assented,  since  it  is  in  their  power  to  restrain  their  offi¬ 
cers  when  they  transgress  the  limits  of  their  chartered  authority.  But  municipal 
corporations  are  not  organized  for  gain,  but  for  the  purposes  of  government,  and 
debts  illegally  contracted  by  their  officers  cannot  be  made  binding  upon  the  tax¬ 
payers  from  the  presumed  assent  of  the  latter.  Bradley  v.  Ballard,  55  Ill.  R.,  413. 

Town  officers  are  not  deemed  personally  liable  on  contracts  made  in  behalf 
of  the  town  merely  because  they  transcend  their  authority  as  such,  if  the  other  con- 
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WIIAT  MAY  RE  DONE  AT  TOWN  MEETINGS. 


Power  of 
electors. 

Make  orders 

concerning 

property. 


Exercise 

corporate 

powers. 

Raise  money. 


Roads  and 
bridges. 

Suits. 


Sec.  3.  The  electors  present  at  the  annual  town  meetings 
shall  have  power — (1) 

1.  To  make  all  orders  for  the  sale,  conveyance,  regulation 
or  use  of  its  corporate  property  that  may  be  deemed  conducive 
to  the  interests  of  its  inhabitants. 

2.  To  take  all  necessary  measures  and  give  directions  for 
the  exercise  of  their  corporate  powers. 

3.  To  direct  the  raising  of  money  by  taxation  for  the  fol¬ 
lowing  purposes  :(2) 

First.  For  constructing  or  repairing  roads,  bridges  or  cause¬ 
ways  within  the  town,  to  the  extent  allowed  by  law. (3) 

Second.  For  the  prosecution  or  defense  of  suits  by  or  against 
the  town,  or  in  which  it  is  interested.  (4) 


tracting  party  knows  at  the  time  that  the  contract  is  in  excess  of  their  authority.  Beet 
v.  Shedd,  42  Vt.  R.,  277. 

A  town  committee  having  charge  of  the  repair  of  roads  were  held  not  personally 
liable  for  inadvertentlyspointing  out  to  a  road  contractor  an  erroneous  location  of  his 
.section.  Nickerson  v.  Dyer,  105  Mass.  R.,  820. 

Held  in  Vermont,  that  where  a  town,  through  one  of  its  selectmen,  makes  a 
contract  and  avails  itself  of  the  benefits  thereof,  it  will  not  be  allowed  to  repudiate 
any  of  its  stipulations  after  the  performance  of  the  agreement  by  the  other  party  by 
showing  that  the  remainder  of  the  selectmen  were  not  cognizant  of  its  terms.— Earle 
V.  Wallingford,  44  Vt.  R..  367. 

Towns  are  not  bound ,  even  by  express  vote  of  a  majority  of  electors,  to  the 
performance  of  contracts  or  other  legal  duties  not  coming  within  the  scope  of  the 
objects  and  purposes  for  which  they  exist.  Parsons  v.  Goshen,  11  Pick.  R.,  396  ;  Stet¬ 
son  v.  Kempton,  13  Mass.  R.,  272;  Norton  v.  Mansfield,  16  Mass.  R.,  48. 

(1)  The  powers  of  the  electors  to  bind  the  town  are  conferred  by  statute,  and 
are  limited  to  such  acts  as  are  prescribed  bylaw.  Cornell  v.  Guilford,  1  Denio  R.,  510. 

It  is  held  in  Massachusetts  that  a  town  may  indemnify  its  officers  against  a  liability 
which  they  may  incur  in  the  bona  fide  discharge  of  their  duties,  although  it  turn  out 
that  they  have  exceeded  their  legal  rights  and  authority.  Bancroft  v.  Lynfield,  18 
Pick.  R.,  566. 

The  electors  at  town  meetings  cannot  direct  an  officer  of  the  town  to  perform 
any  act  which  by  law  he  has  not  authority  to  perform,  nor  to  act  in  any  other  man¬ 
ner,  in  the  performance  of  his  duty,  than  that  which  is  pointed  out  by  law.  Keen  v. 
Stetson,  5  Pick.  R.,  492. 

An  act  of  the  legislature  legalizing  a  rote  of  a  town  renders  such  vote  valid, 
although  not  confirmed  by  the  town.  Potter  v.  Canaan,  37  Conn.  R.,  222 ;  Stuart  v. 
Warren,  37  Conn.  R.,  225. 

A  liberal  and  favorable  construction  should  prevail  to  support  the  proceed¬ 
ings  of  towns,  especially  when  no  one  is  thereby  injured  or  deprived  of  any  right. 
Kellar  v.  Savage,  5  Shep.  R.,  444. 

(2)  It  is  not  necessary  that  towns  in  their  votes  raising  money  for  the  annual 
expenditures  authorized  by  law  should  in  all  cases  state  a  specific  sum  for  each  par¬ 
ticular  object.  A  vote  to  raise  a  certain  sum  for  the  expenditures  of  the  current 
year  is  a  legal  vote.  Tucker  v.  Aiken,  7  N.  H.  K.,  113. 

(3)  Concerning  tax  for  roads  and  bridges,  see  also  Div.  2,  Sec.  120,  post,  p.  150. 

(4)  A  town  may  vote  a  tax  to  defend  a,  suit  in  which  they  are  interested, 
whether  directly  for  or  against  the  town,  or  between  third  persons.  Briggs  v.  Whip¬ 
ple,  6  Vt.  R.,  95. 

If  a  town  officer,  in  attempting,  to  enforce  an  ordinance  of  the  town,  wrongfully 
causes  the  imprisonment  of  the  party  charged  with  violating  the  ordinance,  the 
town  is  not  liable  for  such  unauthorized  act  of  the  officer.  President  and  Trustees  of 
Odell  v.  Schroeder  et  ux.,  58  Ill.  R.,.353. 

Held,  in  New  Hampshire,  that  a  town  cannot  properly  vote  to  pay  money  to  its 
selectmen — who  are  a  board  of  officers  having  charge  of  town  affairs— for  costs  and 
damages  sustained  by  them  in  resisting  criminal  prosecutions  brought  against  them 
for  refusing  to  insert  names  upon  a  check  list  provided  by  the  statute,  and  money 
thus  voted  cannot  be  collected.  Merrill  v.  Plainfield,  45  N.  Hamp.  R.,  126.  And  when 
selectmen  have  applied  the  money  of  the  town  to  pay  their  expenses  in  defending 
against  a  criminal  prosecution  brought  against  them  for  alleged  official  misconduct 
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Third.  For  any  other  purpose  required  by  law.(l)  Lawful 

Fourth.  For  the  purpose  of  building  or  repairing  bridges  orBrid  in 
causeways  in  any  other  town  in  the  same  county,  or  in  another  other  towns, 
county  :  Provided ,  that  notice  is  given  by  posting  notices  de-  Proviso, 
scribing  the  location  of  the  bridge  or  causeway,  and  the  proba¬ 
ble  amount  required  therefor,  in  at  least  three  public  places,  at 
least  ten  days  before  the  meeting  in  the  town  in  which  the 
taxes  are  proposed  to  be  levied  :  And  provided ,  also ,  that  the  . 

tax,  when  collected,  snail  be  paid  only  on  the  joint  order  of  paid, 
the  commissioners  of  highways  of  the  town  in  which  the  bridge 
or  causeway  to  be  built  or  repaired  is  situated,  and  those  of 
the  town  in  which  the  tax  is  collected.  (2) 


in  making  up  the  check  list,  a  subsequent  vote  of  the  town  to  ratify  this  application 
of  the  money  will  not  be  -valid  against  a  voter  and  tax  payer  of  the  town  who  has 
not  assented  to  it.  Gates  v.  Hancock,  45  N.  H.  R.,  528. 

(1)  The  term  “  purposes  required  by  law,”  must  doubtless  be  understood  as  includ¬ 
ing  also  those  cases  where  an  obligation  on  the  town  is  necessarily  implied;  but  in 
exercising  this  power  the  electors  will  be  held  to  legitimate  purposes,  where  the  town 
is  immediately  interested,  or  directly  benefited.  See  People  v.  Works,  7  Wend.,  486; 
Drake  et  al.  v.  Phillips  et  al.,  40  111.  R.,  389. 

Held ,  in  Massachusetts,  that  a  town  may  appropriate  money  to  indemnify  a  board 
of  tovm  officers  for  expenses  incurred  in  defending  an  action  for  an  alleged  libel, 
contained  in  a  report  made  by  them  in  good  faith,  in  the  line  of  their  duty,  and  in 
which  judgment  has  been  rendered  in  their  favor.  Fuller  y.  Groton,  11  Gray  (Mass.) 
R.,  340. 

A  toivn  cannot  levy  a  tax  to  refund  money  voluntarily  paid  by  individuals. 
Drake  et  al.  v.  Phillips  et  al..  40  Ill.  R.,  389.  Nor  can  a  town  raise  money  to  refund 
money  given  to  the  town  without  expectation  of  repayment.  Perkins  v.  Miljord,  59 
Maine  R.,  315. 

A  town  cannot  legally  raise  money  for  the  apprehension  and  conviction  of 
persons  charged  with  crime.  Galev.  Inhabitants  of  South  Berwick,  51  Maine  R..174. 
Nor  can  a  town  appropriate  money  for  the  celebration  of  the  Fourth  of  July.  •  Hood 
v.  Lynn,  1  Allen  R.,  103;  Few  London  v.  Brainard.  22  Conn.  R.,  552. 

Towns  have  no  authority  to  raise  money  for  building  a  theatre  or  any  other 
place  of  mere  amusement;  nor  for  the  purpose  of  raising  a  statue  or  monument,  un¬ 
less  in  populous  and  wealthy  towns  they  should  be  thought  suitable  ornaments  to 
public  buildings  and  the  like.  Stetson  v.  Kempton,  13  Mass.  R.,  272. 

The  electors  at  town  meeting  cannot  vote  a  tax  for  improving  lands  or  build¬ 
ings  not  owned  by  the  town ;  as  to  improve  a  town-house  hired  at  the  public  ex¬ 
pense.  People  v.  Works,  7  Wend.  R.,  486. 

(2)  Where  the  law  requires  that  notice  shall  he  given  of  any  special  matter  to 
be  brought  before  a  town  meeting,  in  order  to  authorize  action  thereon,  a  vote  taken 
upon  such  matter,  without  notice  being  given,  is  a  nullity.  Brackett  v.  Whidden,  3 
N.  H.  R.,  17.  But  this  rule  does  not  apply  to  those  current  subjects  which  come 
before  the  annual  town  meeting  as  a  matter  of  course  pursuant  to  the  general 
statutes. 

Where  notice  of  any  special  subject  to  be  brought  before  a  town  meeting  is  required 
to  be  inserted  in  the  notice  !  of  the  meeting,  the  phraseology  employed  by  the  clerk 
will  be  liberally  construed  for  the  purposes  intended.  Bully.  Warren ,  36  Conn.  R.,  83. 

In  giving  notice  for  levy  of  a  tax  for  bridge  purposes  in  another  town,  no 
definite  mode  of  proceeding  being  provided,  it  would  seem  proper  to  adopt  the  rule 
prescribed  in  other  similar  cases.  A  request  may  be  made  to  the  town  clerk  by  any 
elector  of  the  town  to  have  the  subject  brought  before  the  next  annual  town  meet¬ 
ing;  in  which  case  the  clerk  may  include  the  subject,  as  requested,  in  the  notice  of 
the  town  meeting,  as  in  case  of  change  of  place  of  holding  the  town  meeting.  See 
Article  6,  Sec.  5, post,  p.  47.  The  law  does  not  prevent  the  town  clerk  from  giving 
the  notice  even  without  a  request ;  and  when  request  is  made,  it  may  or  may  not  be 
in  writing. 

The  following  may  be  the  form  of  the  words  to  be  inserted  in  the  notice  of  the 
annual  town  meeting: 

Notice  is,  also,  hereby  given  that  at  said  town  meeting  the  follow¬ 
ing  subject  will  be  considered,  to  wit :  The  raising  of  money  by  tax¬ 
ation,  for  the  purpose  of  building  [or  as  the  case  may  he']  a  bridge  in 
the  town  of - ,  across  a  stream  known  as  [ name  of  stream],  at  the 
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4.  To  provide  for  the  institution,  defense  or  disposition  of 
suits  at  law  or  in  equity,  in  all  controversies  between  the  town 
and  any  other  town,  or  any  individual  or  corporation,  in  which 
the  town  is  interested. (1) 

5.  To  prevent  the  introduction,  growing  or  dissemination  of 
Canada  thistles  or  noxious  weeds,  and  to  allow  rewards  for 
their  destruction,  and  to  raise  money  therefor.  (2) 

6.  To  offer  premiums,  and  to  take  such  action  as  shall  in¬ 
duce  the  planting  and  cultivating  of  trees  along  the  highways 
in  such  towns,  and  to  protect  and  preserve  trees  standing  along 
or  on  highways. 

T.  To  make  rules  and  regulations  for  ascertaining  the  suf¬ 
ficiency  of  all  fences  in  such  town,  and  to  determine  what  shall 


place  where  the  highway  crosses  said  stream,  leading  from - 

to  - - .  The  probable  amount  required  therefor  is - dollars. 

The  act  concerning  roads  and,  bridges  provides  that  the  treasurer  of  the  com¬ 
missioners  of  highways  shall  receive  and  have  charge  of  all  moneys  raised  in  the 
town  for  the  support  and  maintenance  of  roads  and  bridges.  See  Sec.  11,  post,  p.  — . 
In  view  of  this  it  would  seem  that  the  money  collected  for  tax  levied  for  bridge  and 
causeway  purposes  in  another  town  should  be  paid  over  to  the  treasurer  of  the  com¬ 
missioners  of  highways  of  the  town  wherein  the  tax  is  levied,  as  in  other  cases. 

The  joint  order  of  the  commissioners  of  highways  may  be  in  the  following 
form : 

Form  of  Joint  Order  of  Commissioners  of  Highways. 

- County,  ) 

Town  of - .  / 

To  the  treasurer  of  the  commissioners  of  highways  of  said  town : 

Pay  to - ,  or  order,  the  sum  of - dollars  on  account  of 

funds  in  your  hands  from  tax  levied  and  collected  for  bridge  and 
causeway  purposes  in  the  town  of - . 

Dated  this - day  of - ,  A.D.  18 — . 

A.  B.,  1  Corn’s  of  highways 
C.  D.,  [  of 

E.  F.,  J  town  of - . 

G.  H.,  1  Corn’s  of  highways 
I.J.,  \  of 

L.  M.,  J  town  of - . 

(1)  Prosecution  and  defense  of  suits.  It  is  held  in  New  Hampshire  that  towns 
have  a  qualified  interest  in  the  roadways  and  bridges  they  have  erected,  and  may 
maintain  an  action  on  the  case  for  the  destruction  or  obstruction  of  the  road,  or  the 
conversion  of  the  material.  Town  of  Troy  v.  Cheshire  R.  R.  Co.,  3  Foster  R.,  83. 

Held  in  Massachusetts  that  it  is  competent  for  the  inhabitants  of  a  town  to  take 
upon  themselves  the  expense  of  a  suit  against  their  agent  or  servant  in  which  the 
interests  of  the  town  are  directly  involved.  Where  the  servants  of  the  town  have 
made  mistakes,  which  have  rendered  them  liable  at  law,  that  it  is  legal  and  proper 
for  the  town  to  meet  the  expense.  Babbitt  et  at.  v.  Savoy ,  3  Cush.  R.,  530. 

No  action  lies  against  a  town  for  an  injury  to  horses  occasioned  by  the  suffering  of 
a  public  highway  to  become  out  of  repair,  aDd  in  a  ruinous  and  unsafe  condition  ; 
and  the  electors  ar.town  meeting  have  no  authority,  and  cannot,  by  a  majority  vote, 
bind  the  town  by  agreeing  to  pay  to  the  owner  his  damages  he  'has  sustained  by 
such  injuries.  The  town  could  not  be  made  liable,  it  seems,  without  some  express 
statute  to  that  effect.  In  most  of  the  New  England  States  such  a  statute  exists.  See 
Morey  v.  Newfane,  8  Barb.  R.,  645  ;  also  17  Johns.  R.,  452  ;  Busknell  v.  Town  of  Steuben, 
57  Ill.  R.,  35. 

Where  a  town  having  authority  to  vote  a  tax  for  one  year,  votes  it  for  three  or  more 
years,  the  tax  voted  will  be  valid  for  one  year.  People  v.  Allen,  43  Ill.  R.,  461. 

(2)  On  the  subject  of  Canada  thistles ,  see,  also,  Div.  I.,  post,  p.  79 . 


ART.  IV.] 


CORPORATE  POWERS  —  TOWN  MEETINGS. 


37 


be  a  lawful  fence  within  the  town,  except  as  otherwise  provided 
by  law.(l) 

8.  To  restrain,  regulate,  or  prohibit  the  running  at  large  of  ^strain 
cattle,  horses,  mules,  asses,  swine,  sheep  or  goats,  and  to  deter¬ 
mine  the  time  and  manner  in  which  such  animals  may  go  at 
large,  unless  the  same  are  restrained  from  running  at  large  in 
some  manner  provided  by  law.  (2) 

9.  To  establish  and  maintain  pounds  at  such  places  within  Establish 
the  town  as  may  be  deemed  necessary  and  convenient,  and  dis- pounds' 


(1)  Concerning  fences ,  see,  also,  Div.IV., title  “  Fences,”  post,  p.  177. 

(2)  Concerning  animals  running  at  large ,  see,  also,  Div.IX. .title  “  Domestic 
Animals,”  post,  p.  372. 

The  rule  of  common  laiv,  which  requires  the  owner  of  cattle,  horses  and  other 
animals  to  keep  them  on  his  own  land,  was  formerly  not  in  force  in  Illinois.  Seeley 
v.  Peters,  5  Gilm.  R.,  130;  Misner  v.  Lighthall,  13  111.  R.,  609.  But  by  the  law  above 
referred  to,  the  rule  of  the  common  law  has  been  changed  in  this  regard,  and  such 
animals  are  not  now  allowed  to  run  at  large,  except  where  permitted  by  a  vote  of 
the  people,  in  pursuance  of  the  law.  It  will  be  seen,  by  reference  to  the  law  above 
referred  to,  post,  p.  — ,  that  where  counties  vote  to  allow  domestic  animals  to  run  at 
large,  the  towns  of  the  county  may,  nevertheless,  by  vote,  restrain  such  animals  from 
running  at  large  in  the  town  so  voting. 

A.  vote  of  a  town  to  restrain  cattle  or  other  animals  from  going  at  large 
within  the  limits  of  the  town,  is  binding  upon  persons  not  inhabitants,  whose  ani¬ 
mals  are  found  going  at  large.  Gilmore  v.  Holt,  4  Pick.  R.,  258 ;  Ames  et  al.  v.  Carlton, 

41  Ill.  R..  262. 

Any  by-law  of  a  town  declaring  that  all  hogs  should  be  kept  up,  only  extends  to 
prevent  hogs  from  going  at  large  on  the  highway;  and  it  seems  that  a  town  has  no 
power  to  prevent  the  inhabitants  from  allowing  their  oivn  hogs  and  other  animals 
to  go  at  large  upon  their  own  lands.  Shepard  v.  Hees,  12  John.  R.,  433. 

But  the  owner  of  animals  running  at  large  would  be  liable  to  the  damage  they 
may  do. 

Towns  may  maize  by-laws  or  ordinances  prohibiting  cattle  and  other  ani¬ 
mals  from  running  at  large.  The  owner  of  animals  running  at  large,  contrary  to 
such  by-laws  or  ordinances,  will  be  liable  for  trespass  if  his  cattle  go  upon  the  land 
of  others.  A  justice  of  the  peace  has  jurisdiction  in  an  action  of  trespass  for  dam¬ 
ages  in  such  cases.  Thus,  a  suit  was  brought  by  A.  against  B.  before  a  justice  of  the 
peace.  The  cause  was  taken  to  the  Circuit  Court  by  appeal,  and  tried  upon  the  fol¬ 
lowing  agreed  state  of  facts;  “The  plaintiff  is  a  resident  of  the  town  of  Nevada, 
and  the  defendant  is  a  resident  of  the  town  of  Sunbury,  lying  adjoining  in  the  same 
county.  The  defendant’s  cattle  were  running  at  large  in  the  town  of  Sunbury ;  and, 
while  so  running  at  large,  crossed  the  town  line  into  the  town  of  Nevada,  and  did 
damage  to  the  plaintiff’s  crops  to  the  amount  of  five  dollars.  The  plaintiff’s  crop 
was  protected  by  no  fence  further  than  required  by  the  ordinance  hereinafter  set 
forth.  The  town  of  Nevada  had  adopted  the  following  ordinance  or  by-laws: 

1.  The  outside  edge  of  cultivated  lands  shall  be  a  good  and  lawful  close  or  fence 
for  all  purposes  in  law. 

2.  No  cattle,  horses,  mules,  asses,  hogs  or  sheep,  shall  be  permitted  to  run  at  large 
in  the  town  of  Nevada,  in  the  county  of  Livingston,  and  State  of  Illinois. 

The  court  found  for  the  plaintiff,  and  the  cause  was  taken  to  the  Supreme  Court, 
and  judgment  affirmed.  The  court  say,  Lawbence,  Justice : 

The  statute  authorizes  every  town  to  prohibit  the  running  at  large  of  cattle,  horses, 
etc.  This  town  did  so.  Under  the  operation  of  this  ordinance,  cattle  running  at 
large  were  running  in  violation  of  law,  and  their  entry  upon  the  premises  of  a 
stranger  was  a  trespass,  as  at  common  law.  Justices  have  jurisdiction  of  the  action 
of  trespass  to  real  estate,  and  would,  therefore,  have  jurisdiction  of  an  action 
brought  to  recover  damages  for  injuries  done  by  cattle  illegally  at  large.  The  special 
remedy  given  by  the  ordinance  is  simply  cumulative,  and  could  not  oust  the  justice 
of  a  general  jurisdiction  given  him  by  the  statute.  The  only  question  for  him  to 
decide  was,  whether  the  defendant’s  cattle  had  illegally  gone  ‘on  the  land  of  the 
plaintiff.  If  a  trespass,  the  owner  was  liable  for  any  damages  done,  and  these  dam¬ 
ages  could  be  recovered  before  any  tribunal  having  jurisdiction  of  the  parties  and 
of  the  action  of  trespass.  Judgment  affirmed.  Ames  et  al.  v.  Carlton,  41  Ill.  R.,  262. 

Where  an  act  concerning  animals  running  at  large  provided  for  taking  up 
by  a  householder,  and  that  the  same  should  be  delivered  up  to  the  owner  on  payment 
of  fees  and  charges.  Held,  that  a  party  seeking  to  justify  such  taking  up  must  show 
that  he  is  a  householder  (see  Elinger  v.  Boneau,  51  Ill.  R.,  94),  and  that  the  owner, 
before  he  can  maintain  replevin,  must  show  both  a  demand  for  the  animals  and  an 
offer  to  pay  the  fees  allowed  for  taking  up,  and  charges  for  keeping  the  same,  as 
prescribed  by  the  act.  Holcomb  v.  Davis,  56  Ill.  R.,  413. 
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continue  any  pounds  therein.  When  any  pound  is  erected,  it 
shall  be  under  the  care  and  direction  of  a  pound  master. (1) 

10.  To  determine  the  number  of  pound  masters,  to  prescribe 
their  duties,  and  to  elect  pound  masters,  either  by  ballot  or  in 
such  other  manner  as  they  may  determine  or  provide  for  their 
appointment. 

11.  To  authorize  the  distraining,  impounding  and  sale  of 
cattle,  horses,  mules,  asses,  swine,  sheep,  or  goats  for  penalties 
incurred  and  costs  of  the  proceeding  :  Provided ,  that  the  sale 
of  animals  distrained  or  impounded  shall  be  conducted,  as  near 
as  may  be,  according  to  the  law  regulating  sales  of  property 
by  constables  under  execution  :  And  provided ,  also ,  the  owner 
of  such  animals  shall  have  the  right  to  redeem  the  same  from 
the  purchaser  thereof  at  any  time  within  three  months  from 
the  date  of  the  sale,  by  paying  the  amount  of  the  purchaser’s 
hid,  with  reasonable  costs  for  their  keeping,  and  interest  upon 
the  amount  bid  at  the  rate  of  ten  per  cent,  per  annum. (2) 


(1)  ^Location  of  pounds.  It  seems  to  be  the  policy  of  the  law  that  pounds  shall 
have  a  fixed  and  known  locality.  This  is  necessary,  that  all  parties  interested  may 
take  notice  of  where  to  apply  in  case  of  auimals  impounded.  If  no  public  pound 
has  been  erected  by  the  town,  it  would  be  proper  to  designate  any  particular  enclo¬ 
sure  named,  as  a  pound  for  the  time  being.  In  case  neither  course  is  adopted,  it 
would  no  doubt  be  proper  for  the  town  by  its  by-laws  to  authorize  a  person  to  im¬ 
pound  animals  in  his  private  enclosure,  by  giving  immediate  personal  notice  to  the 
owner.  Anthony  v.  Anthony,  6  Allen  (Mass.)  R.,  418. 

Trespass  will  lie  where  a  pound  master  allows  impounded  cattle  to  be  driven 
away  for  pasture,  or  where  there  is  unreasonable  delay  in  complying  with  the  law  or 
regulations  of  the  town.  Catey.  Cate,  44  New  Hamp.  R.,  211;  Harnman  v.  Fifleld,  36 
Vt.  R,,  341. 

(2)  A  person,  distraining  cattle  running  at  large,  contrary  to  the  regula¬ 
tions  of  the  town,  must  drive  them  to  the  pound  in  a  reasonable  time,  considering 
the  circumstances.  As  to  what  is  a  reasonable  time  is  a  fact  to  be  determined  in  the 
trial.  Mere  delay  in  instituting  proceedings  in  the  case,  does  not  make  him  a  wrong¬ 
doer  from  the  beginning.  Drew  v.  Spaulding ,  45  New  Hamp.  R.,  472. 

A  person  at  his  father’s,  on  a  visit,  impounded  cattle  found  upon  his  father’s  farm, 
with  the  approbation  of  his  father,  who  sent  a  boy  to  help  him  :  held,  that  the  son’s 
act  in  impounding  the  cattle  was,  in  legal  effect,  the  act  of  his  father. 

An  impounder  of  cattle  has  a  right  to  use  the  same  force  to  maintain  his  possession 
of  them  that  a  sheriff  has  to  protect  his  possession  of  property  taken  by  him  on  legal 
process.  A  person  who  takes  possession  of  cattle  for  the  purpose  of  impounding 
them,  does  not,  by  afterwards  abandoning  his  design,  become  a  trespasser  ab  initio, 
as  to  become  liable  for  force,  which  he  used  in  defense  of  such  possession  before 
giving  it  up.  Barrows  v.  Fassett,  36  Vt.  R.,  625, 

Trover  lies  for  an  animal  wrongly  impounded  ;  and  under  the  general  issue 
the  defendant  may  show  that  the  animal  was  unlawfully  at  large.  Drew  v.  Spauld¬ 
ing,  45  New  Hamp'.  R.,  472. 

When  a  statute  provided  for  the  impounding  of  animals  found  “wandering,  stray¬ 
ing  or  lying”  about  the  road  :  it  was  held,  that  horses  grazing  on  the  side  of  a  turn¬ 
pike,  under  the  control  of  a  man  in  charge  of  them,  were  not  liable  to  be  impounded 
under  this  provision.  Morris  v.  Jeffries,  Law  Rep.,  12  B.,  291. 

Where  an  ordinance  of  a  town  prohibiting  certain  animals  from  running  at 
large  provided  that  any  person,  being  the  owner  of  or  having  the  care  of  any  such 
animal,  who  should  suffer  the  same  to  run  at  large,  should  be  subject  to  a  penalty 
specified  ;  in  an  action  to  recover  the  penalty  for  an  alleged  violation  of  the  ordin¬ 
ance,  the  proof  disclosed  these  facts:  that  the  defendant  lived  on  his  farm  outside 
of  the  limits  of  the  town  ;  that  he  had  allowed  the  animals  to  run  in  a  piece  of  woods 
near  by,  but  that  he  watched  and  cared  for  them  daily,  and  would  have  prevented 
them  from  straying  into  the  town,  on  this  the  first  instance,  had  he  not  been  called 
away  to  the  bedside  of  a  dying  brother.  Held  that  this  evidence  clearly  exonerated 
the  defendant  from  the  charge  of  suffering  his  animals  to  run  at  large  within  the 
limits  of  the  town  ;  that  to  subject  a  person  to  the  penalty  under  this  ordinance,  he 
must  himself  have  participated  in  the  act  by  suffering  it  to  be  done,  which  requires 
that  he  should  have  knowingly  permitted  his  animals  to  run  at  large  within  the 
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town,  or  have  been  guilty  of  such  negligent  conduct  in  enabling  them  to  do  so  as 
would  have  been  equivalent  thereto.  Town  of  Collinsville  v.  Scanland,  5S  Ill.  R.,  221. 

An  ordinance  of  a  town  for  distraining  stock  from  running  at  large,  pro¬ 
vided,  among  other  things,  that  if  the  owner  failed  to  reclaim  them  within  a  certain 
time,  “  and  pay  all  costs  of  impounding  and  the  damages  which  the  stock  may  have 
done  — the  damages  to  be  assessed  by  three  disinterested  men,  citizens  of  the  town,’* 
they  should  be  sold  to  satisfy  such  costs  and  damages.  Held,  that  the  ordinance  was 
unconstitutional  and  void :  that  the  proceeding  being  one  for  damages,  the  owner 
was  entitled  to  a  trial  by  jury,  the  same  as  in  any  other  case  at  law,  and  could  not  be 
deprived  of  such  right.  Bullock  v.  Geomblc,  45  Ill.  R.,  218 ;  Willis  v.  Segris,  id.,  281). 

The  law  which  gives  to  towns  the  power  to  restrain  or  prohibit  the  running  at  large 
of  certain  animals,  and  authorizes  the  distraining,  impounding  and  sale  of  the  same 
for  penalties  incurred,  and  the  costs  of  the  proceedings,  does  not  give  to  towns  the 
power  to  confer  upon  any  of  its  officers  authority  to  make  sales  for  impounding 
animals,  except  upon  the  contingency  that  penalties  have  been  incurred.  A  pro¬ 
ceeding  to  ascertain  whether  a  penalty  has  been  incurred,  is  one  purely  judicial  in 
its  character,  and  involves  a  power  which  cannot  be  exercised  by  the  pound  master 
by  virtue  of  his  office;  nor  can  a  town,  by  its  by-laws,  authorize  him  to  sell  prop 
erty  to  satisfy  a  forfeiture  for  the  violation  of  a  law  or  ordinance,  without  a  judicial 
ascertainment  that  .there  has  been  such  violation.  And  a  sale  of  property  by  the 
pound  master,  without  a  judicial  ascertainment  being  first  had,  will  not  divest  the 
owner  of  his  title.  Poppen  v.  Holmes,  44  Ill.  R.,  360;  Willis  v.  Segris,  45  Ill.  R.,  293; 
Cate  v.  Cate,  44  New  Hamp.  It.,  211. 

In  the  case  of  Poppen  v.  Holmes,  44  Ill.  R.,  360,  the  court  say,  Lawrence,  J.>: 

It  will  be  observed  that  the  power  to  make  sales  is  given  only  for  penalties  incurred 
and  the  costs  of  the  proceedings,  and  a  town  cannot  by  its  by-laws  confer  such 
authority  upon  its  officers  in  any  other  contingency.  But  to  ascertain  whether  a 
penalty  has  been  incurred  or  not,  is  a  proceeding  purely  judicial  in  its  character,  and 
that  power  cannot  be  exercised  by  the  pound  master  by  virtue  of  his  office.  The 
by-law  may  impose  a  reasonable  penalty  for  the  offense  of  allowing  animals  to  run 
at  large,  may  authorize  the  animals  to  be  impounded,  and  may  direct  an  inquiry  to 
be  had  before  a  magistrate  as  to  whether  the  penalty  has  been  incurred,  with  a  right 
of  trial  by  jury.  If  it  has  been  incurred,  the  magistrate  may  be  directed  to  enter 
judgment  against  the  owner  for  the  penalty  and  costs,  and  an  order  directing  the 
pound  master  to  sell  the  property.  If  the  owner  is  known,  he  should  receive  per¬ 
sonal  notice,  and  if  not  known,  there  may  be  constructive  notice  to  him,  as  the  un¬ 
known  owner  of  the  impounded  property,  by  posting,  the  property  being  described 
in  the  notices.  A  by-law  thus  framed  would  be  free  from  objection  ;  but  one  which 
authorizes  the  pound  master  to  sell  property  without  a  judicial  ascertainment  that 
some  law  has  been  violated,  would  confer  upon  the  pound  master  a  species  of  power 
never  contemplated  by  the  statute  above  quoted,  to  say  nothing  of  constitutional 
objections  to  its  exercise.  See,  also,  Willis  v.  Segris,  45  Ill.  R.,  289. 

In  the  absence  of  any  express  provision  of  law  prescribing  the  mode  of  proceed¬ 
ing  to  establish  the  fact  that  a  penalty  has  been  incurred,  the  court,  in  the  foregoing 
case,  held  that  such  mode  of  proceeding  may  be  provided  by  the  town  by-laws,  and 
the  court  points  out  particularly  the  provisions  that  may  be  made.  The  following 
form  of  by-laws,  and  mode  of  proceeding  concerning  domestic  animals  running  at 
large,  are  given  as  being  in  accordance  with  the  suggestions  of  the  court  in  the  fore¬ 
going  case : 

Form,  of  By-Laws  concerning  Cattle  and  other  Animals  Running  at  Large. 

The  town  of - ,  in  the  county  of - ,  in  the  State  of  Illinois, 

by  the  electors  thereof,  duly  assembled,  do  adopt  the  following  by¬ 
laws  : 

Section  1.  No  cattle,  horses,  mules,  asses,  swine,  sheep  or  goats, 

shall  hereafter  be  permitted  to  run  at  large  in  the  town  of  - , 

and  it  shall  be  unlawful  for  any  animals  of  the  species  aforesaid  to 
run  at  large  in  said  town. 

Sec.  2.  Any  person  owning  any  animals  of  the  species  aforesaid, 
who  shall  suffer  or  allow  the  same  to  run  at  large  in  said  town,  shall 

incur  and  be  liable  to  a  penalty  of  - - dollars  for  each  and  every 

day  he  shall  suffer  or  allow  any  of  his  said  animals  to  so  run  at  large. 

Sec.  3.  Whenever  any  animals  named  in  the  first  section  hereof 
are  hereafter  found  running  at  large,  it  shall  be  the  duty  of  the  pound 
master  to  cause  them  to  be  taken  and  placed  in  the  public  pound. 
And  it  shall  be  lawful  for  any  person  to  take  such  animals  to  the 
pound,  and  cause  them  to  be  impounded. 

Sec.  4.  Whenever  any  such  animals  are  placed  in  the  pound,  it 
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shall  be  the  duty  of  the  pound  master  to  make  complaint  at  once  to 
some  justice  of  the  peace  of  the  town,  and  apply  for  proceedings  to 
adjudge  against  the  owner  the  penalty  incurred,  stating  the  name  of 
the  owner,  if  known  to  him,  and  the  number  and  kind  of  animals. 
If  the  owner  is  not  known,  then  giving  a  description  of  the  animals. 

Sec.  5.  The  justice  shall  thereupon  issue  a  notice  in  writing  to  the 
owner  of  said  animals,  stating  the  facts  of  impounding,  and  fixing 
therein  a  time  not  exceeding - days  thereafter,  when  said  com- 

Elaint  will  be  heard,  which  notice  shall  be  served  at  least - days 

efore  the  time  of  hearing  the  complaint.  In  case  the  owner  is  not 
known,  then  the  notice  shall  describe  the  animals,  and  be  posted  by 

the  pound  master  in  five  public  places  of  the  town,  for - days 

before  the  time  fixed  for  such  hearing. 

Sec.  6.  It  shall  be  the  duty  of  the  pound  master  to  attend  before 
the  justice  at  the  time  fixed  for  the  hearing  as  aforesaid,  and  present 
the  facts  in  the  case.  The  cause  shall  be  tried  by  a  jury,  unless 
waived  bv  the  owner,  and  shall  be  conducted  as  other  causes  of  like 
nature  are  conducted  before  justices  of  the  peace.  If  the  owner  is 
found  guilty,  the  justice  shall  enter  judgment  against  him  for  the 
penalty  as  herein  prescribed,  and  costs,  and  shall  enter  an  order 
directing  the  pound  master  to  sell  the  property  to  make  the  fine  and 
costs. 

Sec.  7.  Whenever  animals  are  impounded,  it  shall  be  the  duty  of 
the  pound  master  to  supply  them  with  proper  food  and  drink  during 
the  time  they  remain.  The  value  thereof,  with  services  for  feeding, 
to  be  shown  on  trial,  shall  be  allowed  as  costs  against  the  owner. 

Under  the  foregoing  form  of  by-laws  the  act  of  allowing  any  number  of  ani¬ 
mals  to  run  at  large  for  one  day  constitutes  one  offense.  Each  day  will  be  a  separate 
offense  ;  for  which  separate  actions  should  be  brought  in  prosecuting  for  penalties. 

The  complaint  to  the  justice,  under  the  foregoing  form  of  by-laws,  need  not  be 
in  writing.  Such  proceeding  is  not  required  to  be  in  writing,  unless  when  so  ex¬ 
pressly  provided, 

Form  of  Notice  by  Justice  to  Owner  of  Animals  Impounded, 

To  A.  B. : 

You  are  hereby  notified  that  C.  D.,  the  pound  master  of  the  town 

of - ,  has  this  day  complained  to  me  that  on  this - day  of 

- ,  18 — ,  three  cows,  of  which  you  are  the  owner,  were  found  by 

him  running  at  large  in  said  town,  at  [ state  the  place  where'],  contrary 
to  the  by-laws  of  the  town,  as  he  alleges,  whereby  you  have  incurred 
the  penalty  prescribed.  That  he  did  thereupon  cause  said  cows  to 
be  impounded  in  the  public  pound  of  the  town  [if  there  are  more  than 
one  pound,  state  which  the  animals  are  in],  where  they  now  remain,  and 
that  said  complaint  will  be  heard  before  me  at  my  office  in  said  town, 

on  the - day  of - ,  18 — ,  at  —  o’clock  —  M. 

Witness  my  hand  this - day  of - ,  18 — . 

E.  F., 

Justice  of  the  Peace. 

The  notice  may  be  served  by  the  pound  master  or  any  constable ;  but  in  case 
the  defendant  does  not  appear,  proof  of  the  service  should  be  made  before  the  jus¬ 
tice  by  the  person  serving  the  notice,  as  in  case  of  any  other  fact. 

Form  of  Notice  by  Justice ,  where  Owner  of  Impoimded  Animals  is  not  known. 

To  whom  it  may  concern  : 

The  unknown  owners  of  the  animals,  hereinafter  described,  are 

hereby  notified  that  C.  D.,  the  pound  master  of  the  town  of - , 

has  this  day  complained  to  me  that  on - day  of - ,  18 — ,  three 
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cows ,  one  a  brindle,  and  two  of  a  deep  red  color,  each  about  six  years  old, 
of  which  the  owner  is  unknown,  were  found  by  him  running  at  large 
in  said  town,  at  [ state  the  place  where\,  contrary  to  the  by-laws  of  the 
town,  as  he  alleges,  whereby  the  owner  has  incurred  the  penalty 
prescribed.  That  he  did  thereupon  cause  said  animals  to  be  im¬ 
pounded  in  the  public  pound  of  said  town  [if  there  are  several  pounds, 
state  which  the  animals  are  in],  where  they  now  remain,  and  that  said 
complaint  will  be  heard  before  me  at  my  office  in  said  town,  on  the 
- day  of - ,  18 — ,  at  —  o’clock,  —  M. 

Witness  my  hand  this - day  of - ,  18 — . 

E.  F., 

Justice  of  the  Peace. 


Form  of  Docket  Entry,  on  hearing  Complaint  against  Owner  of  Impounded 

Animals. 

StCounty  of1— _  }  Before  E-  E->  Justice  of  the  Peace. 

The  Town  of - 1 

vs.  >-  Complaint  of  C.  D.,  pound  master. 

A.  B.  J 

18 — ,  July  2,  C.  D.,  pound  master,  complains  of  A.  B.  for  allowing 
three  certain  cows,  of  which  said  A.  B.  is  the  owner,  to  run  at  large, 

contrary  to  the  by-laws  of  said  town  of - ,  which  animals  he  did 

this  day  cause  to  be  impounded.  Notice  is  issued  to  said  A.  B.  that 
said  complaint  will  be  heard  July  5,  18 — ,  at  —  o’clock,  —  M.  Notice 
returned  served  on  said  A.  B.  at  date,  by  pound  master. 

July  5,  —  o’clock,  —  M.,  pound  master  appears,  and  makes  proof  of 
due  service  of  notice  on  defendant ;  said  A.  B.  also  appears;  jury  of 
twelve  men  summoned,  and  sworn  to  try  the  matter  in  issue.  The 
allegations  of  the  parties,  and  proofs,  are  heard.  The  jury  find  that 
the  complaint  herein  is  true,  and  assess  a  fine  against  said  A.  B.  of 

- :  dollars.  Judgment  is  therefore  rendered  against  said  A.  B. 

for  said  sum  of - dollars  for  said  fine,  and  the  costs  herein  taxed, 

at - dollars  and - cents.  And  it  is  ordered  that  the  pound 

master  proceed  and  sell  said  animals  impounded  as  aforesaid,  to  make 
the  amount  of  said  fine  and  costs,  in  accordance  with  the  statute  in 
such  cases  made  and  provided,  unless  the  same  shall  be  paid  before 
the  sale. 

E.  F., 

Justice  of  the  Peace. 


Pound  master’s  sale.  The  law  regulating  sales  of  property  by  constables  under 
execution,  provides  that  the  constable  “  shall  appoint  a  day  and  hour  for  the  sale  of 
said  property,  giving  ten  days’  previous  notice  of  such  sale,  by  advertisement  in 
writing  to  be  posted  up  at  three  of  the  most  public  places  in  the  county ;  and  on  the 
day  so  appointed,  the  said  constable  shall  sell  the  property  so  levied  on,  or  so  much 
thereof  as  mav  be  necessary  to  pay  the  debt,  interest  and  costs,  to  the  highest  bidder.” 
Justices’  Act,  1872.  See  See.  88,  Haines’  Treatise,  new  edition,  p.  744.  The  property 
should  be  sold  by  the  pound  master,  in  the  town,  at  some  convenient  public  place  to 
be  set  forth  in  the  notice  of  sale.  The  following  may  be  the  form  of  the  notice  of  sale : 

Form  of  Pound  Master's  Notice  of  Sale. 

POUND  MASTER’S  SALE. 

Notice  is  hereby  given  that  the  undersigned,  pound  master  for  the 

town  of - ,  in  the  county  of - ,  and  State  of  Illinois,  by 

virtue  of  authority  in  him  vested,  will  on  the - day  of - ,  A.D. 

18 — ,  at  the  hour  of  —  o’clock  M.,  at  [state  place],  in  said  town,  offer 
for  sale  and  sell  to  the  highest  bidder  the"  following  described  ani- 
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granted,  and  to  impose  such  fines  as  shall  he  deemed  proper, 
except  when  a  fine  or  penalty  is  already  allowed  by  law  :  Pro¬ 
vided. ,  no  fine  or  penalty  shall  exceed  fifty  dollars  for  one 
offense.  (1) 


mals,  to  wit:  [ describe  the  animals  particularly^,  said  animals  having 

been  duly  distrained  and  impounded  for  a  fine  of -  dollars, 

incurred  in  consequence  of  the  same  running  at  large  in  said  town, 
contrary  to  the  by-laws  thereof.  Said  animals  will  be  sold  as  afore¬ 
said,  in  satisfaction  of  said  fine  and  costs  of  proceedings. 

Dated  this - day  of - ,  A.D.  18 — . 

J.  S., 

Pound  Master. 

The  pound  master,  in  talcing  up  animals  and  proceeding  to  sell  them,  must 
pursue  the  law  ;and  regulations  of  the  town  strictly,  or  the  proceedings  will  be 
invalid,  and  the  purchaser,  at  his  sale,  will  acquire  no  title  to  the  property.  Rex  v. 
Crook,  1  Cowper  R.,  26;  Clark  v.  Lewis,  35  Ill.  R.,  420. 

Under  an  ordinance  of  a  town  prohibiting  the  running  at  large  of  certain  animals, 
except  at  certain  seasons  of  the  year,  and  authorizing  the  impounding  of  the  same, 
and  their  sale  after  giving  notice,  the  pound  master  has  no  authority  to  act  unless 
the  animals  are  running  at  large,  and  at  a  time  prohibited  by  the  ordinance,  and  he 
will  become  a  trespasser  if  he  acts  without  authority.  If  he  is  sued  for  the  property, 
he  must  prove  that  the  animals  were  in  that  situation  which  the  ordinance  desig¬ 
nated.  The  mere  fact  that  he  is  an  officer  of  the  law  is  not  sufficient ;  he  must  show 
that  he  acted  lawfully.  Nor  can  the  purchaser,  at  a  pound  master’s  sale,  establish 
his  title  against  the  former  owner  by  mere  proof  of  the  sale:  he  must  establish  its 
validity  by  showing  the  authority,  which  can  not  be  presumed. 

Where  the  ordinance  requires  that  not  less  than  ten  days’  notice  shall  be  given 
before  a  sale  of  an  impounded  animal  shall  be  made,  this  is  an  essential  pre-requisite 
of  such  a  sale,  and  can  not  be  dispensed  with  by  the  officer.  An  abridgment  of  the 
time  for  the  shortest  period  must  avoid  the  sale.  Nor  can  the  sale  be  sustained 
where  the  pound  master  sells  two  animals,  belonging  to  different  owners,  together 
at  the  same  bidding.  They  should  be  sold  separately.  Clark  v.  Lewis,  35  Ill.  R.,  418. 

(1)  A  by-law  is  a  rule  obligatory  on  a  body  of  persons,  or  over  a  particular  dis¬ 
trict,  not  being  at  variance  with  the  general  laws  of  the  State,  and  being  reasonable 
and  adapted  to  the  purposes  of  the  corporation ;  and  any  rule  or  ordinance  of  a  per¬ 
manent  character  which  a  corporation  is  empowered  to  make,  either  by  the  common 
or  statute  law,  is  a  by-law.  It  is  a  rule  made  prospectively  and  to  be  applied  when¬ 
ever  the  circumstances  arise  for  which  it  is  intended  to  provide.  A  by-law  cannot 
impose  an  oath,  unless  empowered  to  do  so,  for  that  is  contrary  to  the  common  law. 
By-laws  are  binding  upon  all  the  inhabitants  of  the  town ;  and  every  stranger, 
though  merely  coming  within  the  limits  of  the  town,  is  bound,  at  his  peril,  to  take 
notice  of  all  its  by-laws,  provided  it  is  said  the  object  of  the  by-laws  be  to  suppress 
a  general  inconvenience  or  defeat  fraud.  Grant  on  Corporations,  76,  77. 

Where  a  by-law  or  ordinance  of  a  town  simply  declares  what  shall  constitute  a 
misdemeanor,  without  prescribing  any  penalty  therefor,  no  recovery  can  be  had  for 
violation  of  such  by-law  or  ordinance.  Bowman  et  al.  v.  St.  John,  43  Ill.  R„  337. 

In  an  action  to  recover  a  penalty  for  violating  a  by-law  or  ordinance  of  a  town,  it 
must  appear  affirmatively  that  the  act  complained  of  occurred  after  the  by-law  or 
ordinance  took  effect.  It  would  be  error  to  render  judgment  for  the  penalty  without 
such  proof.  Debt  is  the  proper  form  of  action  in  such  case.  In  bringing  such  action 
before  a  justice  of  the  peace,  which  may  be  done  where  the  amount  does  not  exceed 
one  hundred  dollars,  an  affidavit  or  complaint  in  writing  on  which  to  base  it  is 
unnecessary.  The  action  can  be  commenced  in  the  same  manner  as  an  ordinary 
action  of  debt  before  a  justice  of  the  peace.  The  summons  may  be  in  the  usual 
form  for  civil  cases.  A  bond  for  costs,  as  in  penal  actions  under  the  statute,  is  not 
necessary.  Town  oj  Jacksonville  v.  Black  et  al.,  36  Ill.  R.,  507 ;  lawn  of  Levjistown  v. 
Proctor,  23  Ill.  R.,  533. 

Ordinances  of  a  municipal  corporation  arc  binding  upon  all  the  inhabitants 
therein,  and  have  all  the  force  and  effect  of  laws.  Jones  v.  Fireman’s  Ins.  Co.,  2  Daly 
(N.  Y.)  R„  307. 

An  ordinance  zvhich  appears  by  the  records  to  have  been  passed,  may  be  pre¬ 
sumed  to  have  been  passed  by  the  full  number  of  votes  required,  although  the 
record  does  not  affirmatively  show  that  fact.  Lexington  v.  Headly,  5  Bush.  (Ky.)  R.,508. 

In  a  proceeding  to  recover  a  penalty  for  violating  an  ordinance  of  a  municipal 
corporation,  proof  is  necessarv  of  the  existence  of  the  ordinance.  Stevens  v.  Chicago , 
48  Ill.  R.,  498.  To  warrant  a  conviction  for  violation  of  an  ordinance  there  must  be 
proof  that  the  act  was  committed  within  the  limits  of  the  town.  See  Taylor  v.  Ameri¬ 
cas.  39  Ga.  R.,  59. 

JL  person  upon  whom  a  fine  is  imposed  for  violation  of  a  town  ordinance  can- 
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o 


15.  To  apply  all  penalties,  when  collected,  in  such  manner  pjjjjities 
as  may  be  deemed  most  to  the  interests  of  the  town. 

Sec.  4.  In  towns  in  which  there  are  incorporated  cities  or  incorporated 
villages,  the  boundaries  of  which  are  co-extensive  with  the  villages!01 
limits  of  the  town,  or  the  town  lies  wholly  within  the  limits  of 
an  incorporated  city  or  village,  the  electors  shall  not  exercise 
the  several  powers  contained  in  subdivisions  of  section  three 
of  this  article,  namely:  3,  5,  6,  7,  8,  9,  10,  11,  12  and  13; 
but  all  moneys  necessary  to  be  raised  in  such  towns  for  town  c  . 
expenses  shall  be  ascertained  by  the  county  board,  and  the  provisions  not 
county  clerk  shall  extend  the  amount  so  ascertained  upon  the 
collector’s  books  of  such  town,  and  when  collected  the  same 
shall  be  paid  over  to  the  town  supervisors  the  same  as  in  other 
towns,  and  the  powers  and  provisions  of  all  cities  and  villages 
under  their  organic  law  shall  not  be  repealed  by  any  of  the 
provisions  of  this  article. 


NOTICE  OF  BY-LAWS,  ETC.,  TAKING  EFFECT. 

Sec.  5.  It  shall  be  the  duty  of  the  town  clerk  to  cause  all  To.wy  cm :to 

..  .  .  J  ,  ....  publish  by-laws 

by-laws,  rules  and  regulations  ol  the  town,  within  twenty 

days  after  their  adoption,  to  be  published  by  posting  in  three 

public  places  in  the  town ;  also  by  causing  the  same  to  be 

inserted  once  in  a  newspaper  published  in  the  town,  if  any 

there  shall  be ;  but  all  such  by-laws,  rules  and  regulations  By-laws,  when 

shall  take  effect  and  be  in  force  from  the  date  of  being111  olcc' 

adopted,  unless  otherwise  directed  by  the  electors  of  the  town. 


EFFECT  OF  CERTAIN  CONVEYANCES. 


Sec.  6.  Every  conveyance  or  lease  of  land  made  to  any  Conveyance  for 

j  «/  «/  benefit  ol  town. 

person  or  persons  in  any  manner,  for  the  use  and  benefit  of  a 
town  or  its  inhabitants,  shall  have  the  same  effect  as  if  made 
to  the  town  by  its  corporate  name. 

HOW  CONVEYANCES  MADE. 


Sec.  7.  When  any  conveyance  of  real  estate  is  made  by  a  Conveyance, 

«/  #  ...  bow  made. 

town,  tho  deed  shall  recite  the  order  of  town  meeting  directing 
the  same  (which  recital  shall  be  prima  facie  evidence  of  the 
making  and  contents  of  such  order),  and  the  deed  shall  be 
signed  by  the  supervisor,  in  his  official  capacity,  and  attested 


not  be  committed  to  prison,  or  held  by  the  officer,  upon  the  mere  verbal  order  of  the 
magistrate.  President  and  Trustees  of  Odell  v.  Schrocder  et  ux.,  58  Ill.  R.,  353. 

It  is  erroneous  to  issue  execution  on  a  judgment  against  a  municipal  corporation.  Id . 
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by  the  clerk  of  the  town,  unless  the  meeting  shall  have  ordered 
that  the  same  be  made  by  some  other  officers  or  persons. (1) 

ARTICLE  V. 


LEGAL  PROCEEDINGS  IN  PAYOR  OF  AND  AGAINST  TOWNS. 


Actions,  how 
conducted. 


Effect  of 
j  udgment. 


Service  of 
process. 


Suit  in  name 
of  town. 


Section  1.  Whenever  any  controversy  or  cause  of  action 
shall  exist  between  any  towns  of  this  State,  or  between  any 
town  and  an  individual  or  corporation,  such  proceedings  may 
be  had  either  at  law  or  equity  for  the  purpose  of  trying  and 
finally  settling  such  controversy,  and  may  be  conducted  in  the 
same  manner,  and  the  judgment  or  decree  therein  shall  have 
the  like  effect  as  in  other  suits  or  proceedings  of  a  similar 
kind  between  individuals  and  corporations.  All  process  shall 
be  served  by  leaving  a  copy  of  the  writ  or  summons  with  the 
supervisor. 

Sec.  2.  In  all  such  suits  and  proceedings,  the  town  shall 
sue  and  be  sued  by  its  name,  except  where  town  officers  shall 


(1)  Form  of  Deed  of  Conveyance  by  Town. 

This  indenture,  made  this - day  of - ,  A.D.  18 — ,  between  the 

town  of - ,  in  the  county  of - and  State  of  Illinois,  party  of  the 

first  part,  and  C.  D.,  of' - ,  party  of  the  second  part,  witnesseth: 

That,  whereas,  at  the  annual  town  meeting  of  said  town  of - , 

duly  held  on  the - day  of - ,  A.D.  18 — ,  at - ,  in  said  town, 

an  order  was  made  by  said  town  meeting  in  the  words  following,  to 
wit: 

Ordered  that  [set  forth  the  words  of  the  order.']  [The  deed  should  also 
recite  a  compliance  with  the  conditions  of  the  order.] 

Now,  therefore,  the  said  party  of  the  first  part,  in  consideration 

of  said  sum  of - dollars  duly  paid,  the  receipt  whereof  is  hereby 

acknowledged,  has  remised,  released,  sold,  conveyed  and  confirmed, 
and  by  these  presents  does  remise,  release,  sell,  convey  and  confirm 

unto  the  said  party  of  the  second  part, - heirs  and  assigns  for- 

ever,  all  the  right,  title,  interest,  claim  and  demand  which  the  said 
party  of  the  first  part  has  in  and  to  the  following  described  lot,  piece 

or  parcel  of  land,  situate  in  the  county  of - ~,  and  State  of  Illinois: 

[describe  the  premises]  to  have  and  to  hold  the  same,  together  with  all 
and  singular  the  appurtenances  and  privileges  thereunto  belonging, 
or  in  anywise  thereunto  appertaining,  and  all  the  estate,  right,  title, 
interest  and  claim  whatever,  of  the  said  party  of  the  first  part,  either 
in  law  or  equity,  to  the  only  proper  use,  benefit  and  behoof  of  the 
said  party  of  the  second  part, - heirs  and  assigns  forever. 

In  witness  whereof,  A.  B.,  supervisor  of  said  town  of - ,  has 

hereunto  set  his  hand  in  behalf  of  said  town,  and  affixed  a  scroll 
hereto  in  the  place  of  a  seal,  and  this  indenture  is  attested  by  the 
town  clerk,  the  day  and  year  first  above  written. 

A.  B.,  [seal.] 

Attest :  E.  F.,  Supervisor  of  the  town  of - . 

Town  Clerk. 
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be  authorized  by  law  to  sue  in  their  name  of  office  for  the  ben¬ 
efit  of  the  town.(l) 

Sec.  3.  On  the  trial  of  every  action  in  which  the  town  is  a  witnesses  and 
party  or  interested,  the  electors  and  inhabitants  of  such  town 
shall  be  competent  witnesses  and  jurors,  except  that  in  suits 
and  proceedings  by  one  town  against  another,  no  inhabitant 
of  either  town  shall  be  a  juror. 

Sec.  4.  Any  action  in  favor  of  a  town,  which,  if  brought  Suits  before 
by  an  individual,  could  be  prosecuted  before  a  justice  of  theJUStlces' 
peace,  may  be  prosecuted  by  the  town  in  like  manner  before 
any  such  justice. 

Sec.  5.  Whenever,  by  any  decree  or  decision  in  any  suit  or to^towifla^ 
proceeding  brought  to  settle  any  controversy  in  relation  to 
town  commons  or  other  lands,  the  common  property  of  a  town, 
or  for  the  partition  thereof,  the  right  of  any  town  shall  be 
settled  and  confirmed,  the  court  in  which  such  proceedings 
shall  be  had  may  partition  such  lands  according  to  the  rights 
of  the  parties. 

Sec.  6.  In  all  suits  or  proceedings  prosecuted  by  or  against Costs-  hoy 

a  o  i  %j  o  recovered. 

town  officers,  in  their  name  of  office,  costs  shall  be  recovered 
as  in  like  cases  between  individuals.  Judgments  recovered 
against  a  town  or  against  town  officers,  in  actions  prosecuted  Judtrraeuts  a 
by  or  against  them,  in  their  name  of  office,  shall  be  a  town town  charge, 
charge,  and  when  collected  shall  be  paid  to  the  person  or  per¬ 
sons  to  whom  the  same  shall  have  been  adjudged. 

* 

ARTICLE  VI. 

TOWN  MEETING  —  JUDGES  OF  ELECTION. 


Section  1.  The  annual  town  meeting  in  the  respective  Time  of^Muai 
towns,  for  the  election  of  town  officers  and  the  transaction  of 


(1)  Town  officers,  in  bringing  suits,  should  do  so  in  their  name  of  office,  with¬ 
out  the  addition  of  their  individual  name.  Should  town  officers,  such  as  commis¬ 
sioners  of  highways,  sue  in  their  individual  names  as  such  town  officers,  and  their 
term  of  office  should  expire  pending  the  proceeding,  the  suit  would  abate,  as  these 
persons  would  no  longer  act  in  an  official  character,  and  hence  could  not  further 
maintain  the  suit  in  that  capacity.  And  it  may  be  a  serious  question  whether  the 
suit  could  be  revived  in  the  names  of  their  successors;  and  if  it  could,  then  the 
same  difficulty  would  present  itself  in  case  their  predecessors  had  acted  willfully  or 
maliciously,  in  rendering  judgment,  so  as  to  hold  them  liable,  as  the  successors 
could  not  be  made  personally  responsible  for  the  malice  or  neglect  of  their  prede¬ 
cessors.  A  judgment  against  a  person  not  then  holding  a  town  office  would  not 
bind  the  town.  If  against  the  successor  of  him  who  committed  the  wrong  he  could 
urge  that  he  did  not  omit  the  duty.  Highway  Comrs.  of  Rutland  v.  Highway  Comrs. 
of  Dayton .  60  Ill.  R.,  58. 

An  agent  of  the  town,  to  prosecute  and  defend  suits  only,  has  no  authority  to 
settle  them;  and  for  any  promise  made  by  him  in  compromise  he  is  personally 
liable  if  the  party  act  on  the  faith  thereof.  Clay  v.  Wright,  44  Vt.  R.,  538. 

The  admissibility  of  confessions  of  an  agent  to  charge  his  principal,  applies  to  the 
officers  and  agents  of  a  town.  Burlington  v.  Calais,  1  Vt.  R.,  471. 

Held ,  in  Maine,  that  a  town  may  bring  an  action  in  its  own  name  on  "a  contract 
made  for  its  benefit  with  an  authorized  agent.  Garland  v.  Reynolds,  2  App.  R.,  45. 
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Notice  of  town 
raceting. 


Election 

precinct. 


the  business  of  the  town,  shall  be  held  on  the  first  Tuesday 
of  April  in  each  year,  at  the  place  appointed  for  such  meet- 
ings.(l) 

Sec.  2.  Notice  of  the  time  and  place  of  holding  town  meet¬ 
ings  shall  be  given  by  the  town  clerk,  or,  in  his  absence,  the 
supervisor,  assessor,  or  collector,  by  posting  written  or  printed 
notices  in  three  of  the  most  public  places  in  the  town,  at  least 
ten  days  prior  to  the  meeting,  and  if  there  is  a  newspaper 
published  in  the  town,  by  at  least  one  publication  therein, 
prior  to  the  meeting. (2) 

Sec.  3.  Each  towTn  shall,  for  the  purposes  of  town  meet¬ 
ings,  constitute  an  election  precinct. 


(1)  The  Constitution  declares  that  “  the  day  of  holding  the  annual  township 
meeting  shall  be  uniform  throughout  the  State.”  Const.,  Art.  10.  Sec.  5. 

(2)  Form  of  Notice  for  Annual  Town  Meeting. 

ANNUAL  TOWN  MEETING. 

The  legal  voters  and  electors  of  the  town  of - ,  in  the  county 

of - ,  and  State  of  Illinois,  are  hereby  notified  that  the  annual 

town  meeting  for  said  town  will  be  held  at  [ state  the  place  where ],  in 

said  town,  on  Tuesday,  the - day  of  April  next,  being  the  first 

Tuesday  in  said  month,  for  the  purposes  following  : 

1.  To  choose  a  moderator  to  preside  at  said  meeting. 

2.  To  elect  one  supervisor,  one  town  clerk,  one  assessor,  one 
collector,  one  commissioner  of  highways,  two  constables,  two  justices 
of  the  peace,  so  many  overseers  of  highways  as  there  are  road  dis¬ 
tricts  in  said  town,  and  so  many  pound  masters  as  the  electors  may 
determine. 

3.  To  [add  any  further  specific  subjects  upon  which  the  meeting  may  be 
required  to  act  that  may  be  thought  proper,  and  conclude  by  adding ]  and 
to  act  upon  any  additional  subject  which  may,  in  pursuance  of  law, 
come  before  said  meeting,  at  the  proper  time,  when  convened. 

Which  meeting  shall  be  called  to  order  between  the  hours  of  eight 
and  nine  o’clock  in  the  forenoon. 

Given  under  my  hand  at - ,  this - day  of - ,  A.D.  18 — 

J.  M.  T.,  Town  Clerk. 

The  foregoing  form  of  notice  i.s  in  accordance  with  that  in  use  in  the  States  of 
New  England,  corresponding  to  the  requirements  of  .their  statutes.  It  contains 
more  than  the  law  requires,  but  this  full  specification  of  subjects,  although  not 
strictly  required,  is  not  objectionable.  It  affords  a  better  understanding  beforehand, 
and  calls  the  attention  of  those  concerned  more  immediately  to  the  law,  by  which 
they  are  better  prepared  to  act  when  the  appointed  time  arrives.  It  is  also  advisable 
to  state  the  time,  as  fixed  by  law,  for  convening  or  calling  the  meeting  to  order. 

The  following  is  a  shorter  form,  which  is  suggested  as  being  a  substantial  com¬ 
pliance  with  the  law  in  giving  notice  of  the  annual  town  meeting,  which  may’hc 
used  when  desired : 

Another  form  of  Notice  for  Annual  Town  Meeting. 

ANNUAL  TOWN  MEETING. 

The  legal  voters  and  electors  of  the  town  of - ,  in  the  county 

of - ,  and  State  of  Illinois,  are  hereby  notified  that  the  annual 

town  meeting  for  said  town  will  be  held  at  [state  the  place  where ]  on 

the - day  of  April,  A.D.  18 — ,  being  the  first  Tuesday  in  said 

month,  for  the  purpose,  among  other  things,  of  electing  the  follow- 
ing  officers  [here  enumerate  the  town  officers  to  be  chosen ],  and  for  the 
transaction  of  all  such  other  business  as  may,  in  pursuance  of  law, 
come  before  such  meeting  when  convened ;  which  meeting  will  be 
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Sec.  4.  The  place  of  holding;  elections  shall  be  some  conve-  p]ace  of  town 

i  o  9  meeting. 

nient  place  in  the  town,  to  be  fixed  by  the  electors,  at  their 
annual  town  meetings. 

Sec.  5.  Whenever  it  is  desired  to  change  the  place  of  hold-  charging  place 
ing  town  meetings,  and  any  twenty-five  electors  shall,  before 
the  time  of  giving  notice  of  an  annual  town  meeting,  file  with 
the  town  clerk  a  request  in  writing  that  a  change  be  made, 
designating  the  place  to  which  the  change  is  desired,  a  notice 
of  such  request  shall  be  included  in  the  notices  of  such  meet¬ 
ing,  and  the  electors  may  vote  for  or  against  such  proposition. 

The  ballots  for  the  proposed  change  shall  read:  “  For Fomof ballots 
changing  the  place  of  holding  town  meetings  to  (name  of 
place  proposed);  ”  those  against  shall  read  :  “Against 
changing  the  place  of  holding  town  meetings ;  ”  and  if  a 
majority  of  all  the  votes  cast  for  and  against  such  change  shall 
be  in  favor  of  changing  to  the  place  designated,  the  place 
shall  be  so  changed. (1) 


called  to  order  between  the  hours  of  eight  and  nine  o’clock  in  the  fore¬ 
noon,  and  be  kept  open  until  six  o’clock  in  the  afternoon. 

Given  under  my  hand  at - ,  this - day  of  March,  A.D.  IS — . 

F.  D.  B.,  Town  Clerk. 

All  that  the  law  requires  is  that  notice  of  the  lime  and  place  of  the  town 
meeting  shall  be  given.  The  notice  need  not  be  addressed  to  any  one.  Baldwin  v. 
North  Bradford,  32  Conn.  R.,  47. 

The  law  requiring  notice  of  the  annual  town  meeting  to  be  given  is  directory. 
The  law  fixes  the  time,  and  the  place  is  fixed  by  the  electors,  of  which  every  one  is 
bound  to  take  notice;  therefore  a  failure  to  give  the  notice,  as  directed  by  the  law, 
will  not  invalidate  the  meeting.  6  Hill  R.,  646;  3  Denio  R.,  52b.  See  Angell  &  Ames 
on  Corp.,  Sec.  488.  People  v.  Peck,  11  Wend.  R.,  694. 

At  the  first  town  meeting  in  new  towns,  three  commissioners  of  highways  are 
to  be  elected,  whose  term  of  office  is  to  be  decided  by  lot.  See  Art.  1,  Sec.  16,  ante,  p.  22. 

In  giving  public  notice ,  in  the  computation  of  time,  the  rule  is,  when  an  act  is 
to  be  performed  within  a  particular  period,  or  on  a  particular  day,  from  and  after  a 
certain  day,  to  exclude  the  day  named  and  include  the  day  on  which  the  act  is  to  be 
done;  or  more  concisely  stated,  it  is  to  count  one  day  in  and  the  other  out.  Thus, 
in  giving  ten  days’  notice  of  an  election  or  event  to  take  place  on  the  10th  of  the 
month,  the  notice  must  be  given  or  posted  on  the  last  day  of  the  preceding  month, 
in  order  to  give  ten  days’  notice.  Ewing  v.  Bailey,  2  Scam.  R.,  420;  Hall  v.  Jones,  28 
111.  R.,  55 ;  Harper  etal.  v.  Ely  et  al.,  56  Ill.  R.,  179. 

(1)  Form  of  Request  by  Twenty-five  Electors  for  change  of  Place  of  Holding 

Town  Meetings. 

To  the  Town  Clerk  of  the  town  of - : 

The  undersigned,  twenty -five  electors  of  said  town  of-  - ,  do 

request  that  a  change  be  made  in  the  place  of  holding  the  town 
meetings  of  said  town  to  [set  forth  the  place  to  which  the  change  is 
desired]. 

Bated  this - day  of - ,  18 — . 

[To  be  signed  by  25  electors  of  the  town.] 

Form  of  Notice  of  Request  to  be  Included  in  the  Notice  of  Town  Meeting. 

To  vote  on  the  question  of  changing  the  place  of  holding  town 
meetings  to  [set  forth  the  place  to  which  the  change  is  desired ,  as  in  the 
request],  a  request  for  that  purpose,  by  twenty-five  electors,  having 
been  duly  filed  with  the  town  clerk. 
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Judges  of 
election. 


Special  town 
meetings. 


Notice. 


Sec.  6.  The  supervisor,  assessor  and  collector  of  the  town 
shall  be,  ex  officio,  judges  of  all  elections  in  their  town,  except 
as  otherwise]  provided  by  law. 

SPECIAL  TOWN  MEETINGS. 

Sec.  T.  Special  town  meetings  shall  be  held,  when  the 
supervisor,  town  clerk  and  a  justice  of  the  peace,  or  any  two 
of  said  officers,  together  with  at  least  fifteen  voters  of  the 
town,  shall  file  in  the  office  of  the  town  clerk  a  statement,  in 
writing,  that  a  special  meeting  is  necessary  for  the  interests  of 
the  town,  and  setting  forth  the  objects  of  the  meeting. (1) 

Sec.  8.  Notice  of  such  special  town  meeting  shall  be  given 
in  the  same  manner  and  for  the  same  length  of  time  as  other 
town  meetings. (2) 


(1)  Form  of  Statement  to  be  filed  in  the  office  of  Town  Clerk  for  Special 

Toicn  Meeting. 

The  undersigned,  town  officers  and  fifteen  voters  of  the  town  of 

- ,  in  the  county  of - ,  do  state  that  a  special  town  meeting 

is  necessary  for  the  interest  of  said  town  for  the  purpose  of  [ here  set 
forth  the  object  of  the  meeting']. 

We  would  therefore  request  that  immediate  notice  be  given  thereof, 
and  that  such  meeting  be  held  on  the - -  day  of  - ,  A.D.  18 — . 

Witness  our  hands  this  - day  of - ,  A.D.  18 — . 

L.  B.,  Supervisor. 

S.  W.  M.,  Town  Clerk. 

C.  S.,  Justice  of  the  Peace. 

[Names  of  fifteen  voters]  of  the  Town. 

It  is  not  necessary  that  the  statement  for  a  special  town  meeting  should  he 
addressed  to  any  person.  The  statute  does  not  require  it.  Baldwin  v.  North  bran- 
ford,  32  Conn.  R.,  47. 

In  the  statement  for  a  special  town  meeting  it  is  only  necessary  to  set  forth 
the  objects  with  such  reasonable  certainty  as  will  notify  all  interested  of  the  objects 
for  which  the  meeting  is  called,  and  the  time  and  place  of  meeting.  Alger  v.  Curry, 
40  Vt.  R.,  437. 

(2)  Form  of  Notice  for  Holding  Special  Town  Meeting. 

SPECIAL  TOWN  MEETING. 

Whereas,  the  supervisor,  town  clerk  and  a  justice  of  the  peace  [or 

as  the  case  may  be],  together  with  fifteen  voters  of  the  town  of - , 

have,  in  writing,  filed  in  my  office  a  statement  that  a  special  town 
meeting  is  necessary  for  the  interest  of  said  town,  setting  forth  the 
object  of  the  meeting. 

The  legal  voters  and  electors  of  the  said  town  of - -  are  there¬ 
fore  hereby  notified  that  a  special  town  meeting  will  be  held  at - , 

on  the - day  of - ,  A.D.  18 — ,  to  commence  between  the 

hours  of  8  and  9  o’clock  in  the  forenoon,  for  the  purposes  following, 
to  wit : 

To  [here  enumerate  specifically,  in  proper  order ,  the  subjects  to  be  acted 
upon  as  contained  in  the  statement  filed]. 

Being  the  objects  contained  in  the  said  statement  filed  in  my  office. 

Given  under  my  hand  at - ,  this - day  of - ,  A.D.  18 — . 

S.  W.  M.,  Town  Clerk. 

The  town  cleric ,  in  giving  notice  of  a  special  town  meeting,  performs  a  mere 
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Sec.  9.  The  notice  shall  set  forth  the  object  of  the  meet- Notice  to  state 
ing,  as  contained  in  the  statement  filed  with  the  town  clerk,  meeting!" 
and  no  business  shall  be  done  at  a  special  meeting  except  such 
as  is  embraced  in  such  statement  and  notice. 

Sec.  10.  The  electors  at  special  town  meetings,  when  con-  Actors f 
vencd,  shall  have  power : 

1.  To  fill  vacancies  in  the  offices  of  town  officers,  when  theFin  vacancies, 
same  shall  not  have  already  been  filled  by  appointment. 

2.  To  provide  for  raising  money  for  repairing  highways,  or  Raise  money, 
building  or  repairing  bridges,  in  cases  of  emergency,  and  to 

direct  the  building  and  repairing  thereof. 

3.  To  act  upon  any  subject  within  the  powers  of  the  elec- Act  011  subjects 

.  1  ,  ,  J  °  ...  r.  .  1of  annual  town 

tors  at  any  annual  town  meeting  which  may  have  been  post-  meeting, 
poned,  for  want  of  time,  at  the  preceding  annual  town  meet¬ 
ing,  to  be  considered  at  a  future  town  meeting. 


ARTICLE  VII. 


TOWN  OFFICERS  ELECTED  BY  BALLOT - MODE  OF  CONDUCTING 

ELECTIONS  FOR  TOWN  OFFICERS. 

Section  1.  At  the  annual  town  meeting  m  each  town  there  Election  of 
shall  be  elected  by  ballot  one  supervisor  (who  shall  be,  ex  officio , t0M  n  01  cerh" 
overseer  of  the  poor),  one  town  clerk,  one  assessor,  and  one  col- 


ministerial  duty,  and  the  electors  cannot  be  limited  in  their  action  at  the  meeting 
by  the  phraseology  of  the  notice,  provided  the  statement  of  the  objects  for  which 
the  meeting  is  called  is  substantially  correct.  Ball  v.  Warren,  36  Conn.  R.,  83. 

To  render  a  special  town  meeting  legal,  it  should  appear  that  a  statement,  as 
required  by  law,  that  the  meeting  was  necessary,  was  filed  in  the  office  of  the  town 
clerk.  The  record  of  a  special  town  meeting,  reciting  the  filing  of  the  proper  state¬ 
ment,  would  be  sufficient  prima  facie  to  show  such  fact.  Brown  v.  Witham,  51  Maine 
R.,  29;  Lernington  v  Blodgett,  37  111.  R„  210. 

It  is  held  in  New  York  that  special  town  meetings  have  no  jurisdiction  to  act  upon 
any  subject  not  specially  conferred  upon  such  meetings  by  law.  That  the  powers 
conferred  upon  the  electors  at  the  annual  town  meeting  can  not  be  extended  by 
implication  to  special  town  meetings.  People  v.  TForfts,  7  Wend.  R.,  486.  By  the 
statute  of  New  York,  special  town  meetings  have  power,  specially  given,  to  supply 
vacancies  in  certain  cases :  to  raise  moneys  for  the  support  of  common  schools,  or 
the  poor,  when  those  subjects  were  not  acted  upon  at  the  annual  town  meeting;  and 
to  deliberate  in  regard  to  suits  for  or  against  the  town,  and  to  raise  moneys  therefor. 
And  it  is  decided  that  they  have  no  other  power.  See  same  case  before  cited.  This 
decision  will  apply  with  equal  force  to  the  statute  of  Illinois.  It  will  be  observed, 
however,  that  special  town  meetings  have  authority  to  act  upon  any  subject  within 
the  power  of  the  electors  at  the  annual  town  meeting  where  the  subject  was  post¬ 
poned  for  the  consideration  of  a  special  meeting.  When  it  is  desired  to  postpone 
the  consideration  of  any  subject  to  a  subsequent  special  town  meeting,  the  proposi¬ 
tion  should  be  reduced  "to  writing  in  the  form  of  a  resolution  or  order,  and  being 
adopted  by  the  meeting,  should  be  recorded  by  the  clerk  upon  the  minutes  of  the 
proceedings  of  the  meeting,  that  in  case  of  controversy  it  may  be  shown  with 
certainty  what  subjects  were  postponed  or  laid  over.  The  policy  of  postponing 
subjects  for  the  action  of  special  town  meetings  should  never  be  adopted  unless  it 
becomes  absolutely  necessary  from  want  of  time  for  action  at  the  annual  meeting, 
or  like  cause ;  such  a  policy  must  always  more  or  less  endanger  the  rights  of  individ¬ 
uals,  and  tend  to  confusion  and  dissatisfaction. 

A  town  meeting  specially  called  to  vote  a  tax  for  a  given  purpose  is  not 
authorized  to  act  upon  any  subject  beyond  a  vote  upon  such  tax.  Atwood  v.  Lincoln, 
44  Vt,  332. 

Special  town  meetings  may  be  held  to  vote  on  the  question  of  borrowing  money 
to  build  bridges.  See  Div.  II.,  “'Roads  and  Bridges,”  Sec.  112,  post,  p.  144. 
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lector,  who  shall  severally  hold  their  offices  for  one  year,  and 
until  their  successors  are  elected  and  qualified;  and  such  jus¬ 
tices  of  the  peace,  constables  and  highway  commissioners  as 
are  provided  by  law :  Provided ,  that  in  any  town,  or  any  city 
not  included  within  the  limits  of  any  town  (except  in  Cook 
county),  having  four  thousand  inhabitants,  there  shall  be 
elected  one  additional  supervisor,  to  be  styled  assistant  super¬ 
visor  ;  in  towns  having  six  thousand  five  hundred  inhabitants, 
there  shall  be  elected  two  assistant  supervisors,  and  so,  for 
every  additional  twenty-five  hundred  inhabitants,  there  shall  be 
elected  one  additional  supervisor ;  the  population  of  towns  to 
be  ascertained  by  the  last  federal  or  State  census  preceding  the 
election :  Provided ,  that  nothing  in  this  act  shall  be  so  con¬ 
strued  as  to  diminish  the  representation  that  any  city  or  town 
may  now  be  entitled  to  by  law.  But  in  case  such  city  or  town 
is  now  entitled  to  a  greater  representation  than  is  given  by 
this  section,  it  shall  be  entitled  to  no  additional  representation 
under  this  section  ;  and  the  members  of  the  board  of  super¬ 
visors  from  such  city  or  town  now  provided  for  by  law,  shall 
continue  to  be  elected  as  now  required  by  law:  And  provided 
further ,  that  wherever  the  representation  of  any  city  or  town 
is  or  shall  become  less  than  is  given  by  this  section,  no  increased 
representation  under  any  special  acts  shall  be  had  by  such  city 
or  town,  but  its  representation  shall  be  as  provided  for  in  this 
section. (1) 


‘  (1)  The  number  of  commissioners  of  highways  of  a  town'is  three.  The  term 
of  office  is  three  years.  At  the  first  town  meeting  three  commissioners  are  elected, 
and  the  term  of  office  of  each  is  agreed  upon  by  lot,  so  that  one  expires  every  year, 
and  thereby  there  is  one  commissioner  to  be  elected  at  every  annual  town  meeting. 
See  ante,  p.  22,  Art.  1,  Sec.  16. 

Overseers  of  highways  for  road  districts  are  elected  at  the  annual  town  meeting. 
See  Div.  II.,  “  Roads  and  Bridges,”  Sec.  23,  post,  p.  98.  See,  also,  same  Div.,  Sec.  52, 
post,  p.  107, 

If  a  town  fails  or  neglects  to  elect  the  number  of  justices-;  or  constables  rto 
which  it  would  be  entitled  under  the  law,  and  should  elect  a  less  number,  having 
had  a  full  number  for  the  preceding  term,  this  would  oust  all  those  of  the  previous 
term ;  neither  could  hold  over  on  the  ground  that  no  one  had  been  elected  in  his 
place.  People  v.  Jones,  17  Wend.,  81. 

The  question  is  frequently  raised  whether  a  person  can  hold  more  than  one  town 
office  at  the  same  time.  In  the  absence  of  any  express  prohibition  by  the  statute, 
one  person  could  hold  such  offices  at  the  same  time  as  are  not  incompatible  with 
each  other.  At  common  law  the  only  offices  incompatible  with  each  other  were 
such  as  were  subordinate  and  interfering,  as  where  one  was  judicial,  and  the  other 
ministerial,  and  the  latter  was  directly  subordinate  to  the  former.  Citing  Bouv.  Law 
Diet.,  4  Sergt  &  Rawle.  Opin.  Att’y  Gen’l  Cole  (Minn.h  Vol.  1,  p.  260. 

The  acceptance  of  a  second  office,  incompatible  with  the  first,  vacates  the  first 
office.  People  v.  Carrique,  2  Hill  R.,  93. 

Although  a  majority  of  the  electors  of  a  town  may  not  attend  and  vote  at  a  town 
meeting,  yet  persons  receiving  a  majority  of  the  votes  of  those  that  attend «for,  offices, 
will  be  legally  elected.  Opin.  Att’y  Gen’l  Cole  (Minn.),  Vol.  1,  p.  296.  And  although 
a  town  meeting  may  be  invalid  by  reason  of  irregularity,  yet  the  town  officers 
elected  at  such  meeting  are  officers  de  facto,  and  as  such  their  acts  are  binding  on 
the  town.  Cashing  v.  Frankfort,  bl  Maine  R.,  541. 

The  Constitution  declares  that  the  General  Assembly  shall  not  pass  local  or 
special  laws  in  the  following  cases: 

“  Regulating  county  and  township  affairs. 

“  Providing  for  the  election  of  members  of  the  board  of  supervisors  in  townships, 
incorporated  towns  and  cities.”  Const.,  Art.  3,  Sec.  22. 


ART.  VII.] 


MODE  OF  CONDUCTING  ELECTIONS. 


51 


Sec.  la.  In  counties  adopting  township  organization,  in  each  school  act 
and  every  township  whose  boundaries  coincide  and  are  identi- 1S7"’ SEC' J1' 
cal  with  those  of  the  town,  as  established  under  the  township 
organization  laws,  the  trustee  or  trustees  [of  schools]  shall  be  SwnsMp°f 
elected  at  the  same  time  and  in  the  same  manner  as  the  town  trustees, 
officers ;  and  all  elections  heretofore  held  at  such  time  and  in 
such  manner  in  such  townships  are  hereby  legalized,  and  in  all 
such  townships,  if  no  trustees  are  elected  at  the  stated  town 
meeting,  and  when  vacancies  occur  in  the  board,  an  election  of 
trustee  or  trustees  shall  be  ordered  by  the  trustees  of  schools, 
through  the  township  treasurer,  as  provided  in  the  twenty -fifth 
section  of  this  act. 

Sec.  2.  The  electors  present,  at  any  time  between  the  hours  Time  of  calling 
of  eight  and  nine  o’clock  in  the  forenoon  of  the  day  on  which  order.  s  ° 
there  is  an  annual  or  special  town  meeting,  shall  be  called  to 
order  by  the  town  clerk,  if  there  be  one.  In  case  there  be 
none,  or  he  is  not  present,  then  the  voters  may  elect,  by  accla¬ 
mation,  one  of  theirnumber  chairman.  They  shall  then  pro- chairman 
ceed  to  choose  one  of  their  number  to  preside  as  moderator  of  Moderator, 
such  town  meeting.  (1) 

Sec.  3.  The  moderator  so  chosen  shall  have  the  same  power  p0Wer  of 
and  be  subjected  to  the  same  penalties  as  other  judges  of  elec- raoderator- 
tion. 

Sec.  4.  Before  the  moderator  of  any  town  meeting  shall  oath  of 
enter  upon  the  duties  of  his  office  he  shall  take  an  oath  faith- moderator- 


(1)  The  provision  requiring  the  town  meeting  to  be  called  to  order  between 
eight  and  nine  o’clock  in  the  forenoon,  would  seem  to  be  directory.  Should  there 
be  a  failure  to  call  the  town  meeting  to  order  within  the  time,  specified  bylaw,  it 
could  no  doubt  be  properly  called  to  order  at  any  time  during  the  day,  where  all 
parties  act  in  good  faith.  See  Gooddell  v.  Baker ,  8  Cowen  R.,  286. 

In  organizing  a  town  meeting  the  town  clerk,  it  seems,  is  to  take  the  chair  as 
temporary  moderator,  or  chairman  of  the  meeting  for  the  time  being,  and  conduct 
the  proceeding  of  choosing  the  moderator  for  the  meeting.  In  case  the  town  clerk 
is  absent,  then  some  elector  present  is  chosen  to  act  in  such  temporary  capacity. 

A.  town  meeting,  when  properly  convened  at  the  place  appointed  at  the  last 
annual  town  meeting,  may  no  doubt,  by  a  majority  vote  of  the  electors  present, 
adjourn,  if  found  necessary  for  convenience,  to  another  place,  where  the  meeting 
may  proceed  with  the  business  of  the  day.  If  the  place  adjourned  to  is  at  any  con¬ 
siderable  distance,  so  as  to  render  it  material,  the  vote  for  adjournment  should  not 
be  taken  before  the  hour  of  ten  o’clock  in  the  forenoon  at  least ;  sufficient  time  ought 
to  be  afforded  for  a  full  expression  of  the  electors,  and  in  towns  where  meetings  have 
not  usually  convened  until  a  later  hour,  then  such  vote  should  not  betaken  until  the 
arrival  of  the  usual  hour  of  meeting.  Gould  v.  Baker,  8  Cowen,  286.  But  there  seems 
to  be  no  authority,  express  or  implied,  for  adjourning  the  meeting  to  another  day. 

Where  a  town  meeting  was  called  to  be  held  at  a  school  house,  and  the  clerk, 
with  four  or  five  others,  assembled  in  the  street  opposite  the  school  house  one-half 
hour  after  the  time  appointed,  and  without  choosing  a  moderator  adjourned  to  a 
store  a  mile  distant,  on  the  borders  of  the  town,  leaving  no  notice  of  such  adjeurn- 
ment  at  the  school  house,  where  not  more  than  fourteen  of  two  hundred  and  sixty 
voters  attended,  and  others  came  to  the  school  house,  and  finding  no  indications  of 
a  meeting,  went  home :  it  was  held  that  the  act  of  the  meeting  at  the  store  was  not 
binding  on  the  town.  That  a  town  meeting  called  to  be  held  in  a  building  named, 
must  be  understood  to  mean  within  the  Avails  of  the  building.  That  to  be  legal,  the 
town  meeting  must  be  originally  held  at  the  time  and  place  appointed.  It  was  fur¬ 
ther  held  in  this  case  that  a  town  meeting  legally  organized  has  the  incidental  power 
of  adjourning  to  a  future  time,  and  perhaps  to  meet  in  a  different  place,  provided  it 
be  appropriate.  Chamberlain  v.  Dover,  1  Shep.  (Maine)  R.,  466. 
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fully  and  impartially  to  discharge  the  duties  of  such  office, 
which  oath  may  be  administered  by  the  town  clerk,  or  other 
proper  officer.  (1) 

Sec.  5.  The  town  clerk  last  before  elected,  or  appointed, 
shall  be  the  clerk  of  the  town  meeting,  and  shall  keep  faithful 
minutes  of  its  proceedings,  in  which  he  shall  enter,  at  length, 
every  order  or  direction,  and  all  rules  and  regulations  made  by 
such  meeting. 

Sec.  6.  If  the  town  clerk  be  absent,  then  such  person  as 
shall  be  chosen  for  that  purpose  by  the  electors  present,  shall 
act  as  clerk  of  the  meeting. 

Sec.  7.  The  town  shall  supply  a  suitable  ballot-box  or  boxes, 
to  be  kept  and  used  in  like  manner  as  ballot-boxes  in  other  elec¬ 
tions.  In  incorporated  towns,  or  in  incorporated  villages  whose 
limits  are  co-extensive  with  the  limits  of  a  town,  or  in  towns 
which  lie  wholly  within  the  limits  of  an  incorporated  city,  or 
in  any  organized  town  where  the  number  of  votes  at  the  last 
preceding  general  election  exceeded  three  hundred,  the  county 
board  may  require  one  or  more  additional  ballot-boxes  and 
places  for  the  reception  of  votes  to  be  provided,  which  places 
shall  be  selected  with  reference  to  the  convenience  of  the  elec¬ 
tors  of  the  town,  and  shall  designate  at  which  of  said  polling 
places  the  town  clerk  shall  act  as  clerk  of  the  election,  and 
such  polling  place,  when  so  designated,  shall  be  the  place  for 
transacting  the  miscellaneous  business  of  the  town ;  and  when 
several  places  are  so  provided,  the  electors  present  shall  choose 
from  their  number  one  assistant  moderator,  and  one  assistant 
clerk,  for  each  additional  ballot  box,  to  receive  the  votes 
therein,  who  shall  take  the  same  oath  and  be  subject  to  the 
same  penalties  as  the  moderator  and  clerk,  and  shall  be  under 
the  direction  of  the  moderator.  At  the  closing  of  the  polls 


(1)  Form  of  Oath  of  Moderator  of  Town  Meeting. 

I  do  solemnly  swear  [or  affirm,  as  the  case  may  be ,]  that  I  will  sup¬ 
port  the  Constitution  of  the  United  States,  and  the  Constitution  of 
the  State  of  Illinois,  and  that  I  will  faithfully  and  impartially  dis¬ 
charge  the  duties  of  the  office  of  moderator  at  this  town  meeting, 
according  to  the  best  of  my  ability. 

The  foregoing  form  of  oath  of  'moderator  comprises  the  form  prescribed  by 
the  Constitution  for  official  oaths  in  all  cases,  with  the  addition  of  the  words  “and 
impartially,”  as  required  by  the  above  section.  If  the  position  of  moderator  is  an 
office,  these  words  are  unnecessary.  See  Const.,  Art.  V.,  Sec.  25. 

The  clerk  should  make  a  record  upon  the  minutes  of  the  meeting  of  the  fact  that 
the  moderator  was  duly  sworn  before  entering  upon  the  duties  of  his  office. 

Where,  in  pursuance  of  law,  an  oath  of  office  is  administered  in  open  town  meet¬ 
ing,  in  presence  of  the  town  clerk,  the  clerk’s  record  of  the  fact  is  competent  evi¬ 
dence  of  the  administration  of  the  oath.  Briggs  v.  Murdock,  13  Pick.  R..,  305. 

The  neglect  of  the  moderator  or  cleric  to  take  the  oath  as  prescribed,  would 
not,  it  seems,  vitiate  the  election  of  officers  at  town  meeting.  An  oath  irregularly 
administered,  for  example ,  upon  a  book  other  than  the  Holy  Bible,  the  parties  ad¬ 
ministering  it,  and  taking  it,  supposing  it  a  Bible,  is  a  valid  oath.  People  v.  Cook,  I 
Seld.  It.,  07. 
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all  the  said  ballot-boxes  shall  be  brought  together  at  the  poll-  Ballot-boxes 
ing  place  where  the  town  clerk  acts  as  clerk  of  the  election,  together  and 
and  the  votes  shall  be  canvassed  at  the  same  time  and  in  the  votescanvasfce,( 
same  manner,  and  return  thereof  made  the  same  as  if  all  the 
votes  had  been  cast  in  the  same  ballot  box.  When  more  than  Notice  of  each 
one  voting  place  shall  be  required  by  the  county  board,  it  shall pollmg  plac0' 
be  the  duty  of  the  town  clerk  to  post  up  in  three  of  the  most 
public  places  in  the  town  a  notice  of  each  of  the  places  in  the 
town  where  the  county  board  have  directed  and  required  the 
election  to  be  held :  Provided ,  that  in  towns  where  there  is  no  Proviso, 
town  clerk,  it  shall  be  the  duty  of  the  county  clerk  to  post 
notices  of  election.  When  there  shall  be  more  than  one  poll¬ 
ing  place  in  a  town,  the  general  meeting  for  the  transaction  General 
of  miscellaneous  business  shall  be  held  at  the  time  hereafter  place.* 
mentioned,  at  the  polling  place  where  the  town  clerk  acts  as 
clerk  of  the  town  election,  and  in  towns  where  there  is  no 
town  clerk,  at  such  place  as  shall  be  designated  by  the  county 
clerk.  (1) 

Sec.  8.  The  general  laws  of  the  State  in  regard  to  elec-  General 
tions  and  qualifications  of  voters  shall  apply  to  all  elections  to  la" b 

be  held  under  this  act,  so  far  as  the  same  may  be  applicable, 
except  as  herein  otherwise  provided:  Provided ,  that  no  regis-Noregist 
tration  of  voters  shall  be  required.  (2) 


(1)  The  county  board,  in  designating  separate  places  for  receiving  votes  at 
a  town  election,  cannot  meet  and  have  a  verbal  understanding  where  the  places 
shall  be.  In  the  case  of  a  city  council  exercising  like  authority,  it  was  held  that  the 
council  should  take  such  formal  action  before  the  election  that  citizens  could  know 
from  its  records  where  the  election  was  to  be  held,  and  that  this  must  be  done  a  suf¬ 
ficient  length  of  time  in  advance  to  enable  the  town  clerk  to  give  notice  of  the  elec¬ 
tion.  The  People  v.  Gochenour,  54  Ill.  R.,  123. 

(2)  The  general  laics  in  regard  to  elections  and  the  qualification  of  voters  are 
to  be  observed,  with  limited  exceptions,  in  conducting  all  elections  under  this  act. 
This  is  required  by  the  above  section,  and  is  to  some  extent  a  new  principle  in  the 
township  organization  system  in  this  State.  As  the  law  formerly  existed,  the  election 
of  town  officers  was  a  matter  incident  to  a  town  meeting,  and  was  under  the  control 
of  the  electors.  But  by  the  terms  of  this  act  the  election  of  town  officers  is  regarded 
as  a  separate  proceeding,  to  be  conducted  in  the  manner  of  general  elections.  This 
act  provides  that  the  supervisor,  assessor  and  collector  of  the  town  shall  be  judges 
of  all  elections  in  their  town,  except  as  otherwise  provided  by  law.  See  ante ,  p.  48,  Art. 
VI.,  Sec.  6.  There  is  no  provision  of  law  regulating  elections  in  this  regard  in  towns, 
whether  for  town  officers  or  otherwise,  except  the  general  election  law.  It  seems  to 
be  the  intention  of  this  act,  as  drawn  from  its  various  provisions,  that  the  election  of 
such  town  officers  as  is  required  by  law  to  be  by  ballot  shall  be  conducted  under  the 
charge  of  the  regular  judges  of  election  of  the  town,  in  connection  with  the  modera¬ 
tor  of  the  town  meeting;  it  being  provided  that  the  moderator  shall  have  the  same 
power  as  other  judges  of  election.  See  ante,  p.  51,  Art.  VII.,  Sec.  3. 

It  is  further  provided  by  this  act  ( aute ,  p.  21,  Art.  I,  Sec.  12),  that  the  county  board 
shall  appoint  three  electors  of  the  town  to  be  judges  of  election  at  the  first  town 
election  (meaning  the  election  at  the  first  town  meeting)  in  said  town.  If,  therefore, 
it  is  considered  necessary  to  have  judges  of  election  at  the  first  town  meeting,  these 
officers  are  equally  as  important  at  all  subsequent  town  meetings  at  which  elections 
are  held.  This  being  the  intention  of  the  law,  the  moderator  and  the  three  regular 
judges  of  election  of  the  town  will  form  a  board  of  judges  of  election,  and  take 
charge  of  the  ballot-box,  and  conduct  the  election  of  town  officers  and  canvass  the 

ballots  the  same  as  at  any  other  election  under  the  general  election  law  of  the  State. 

For  duties  of  judges  of  election,  qualification  of  voters,  canvassing  votes  and 

manner  of  conducting  the  election  of  town  officers,  see  the  general  election  law, 
pod,  p.  304-311. 1 2 * * *  6 
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[DIV.  I. 


Recess. 


Statement  of 
result. 


Notice  to 
persons  elected 


Sec.  9.  A  recess  may  be  taken  during  the  time  necessary 
for  the  transaction  of  the  business  of  the  town  other  than  the 
election  of  officers  by  ballot. 

Sec.  10.  The  canvass  being  completed,  a  statement  of  the 
result  shall  be  entered  at  length  by  the  clerk  of  the  meeting 
in  the  minutes  of  the  proceedings,  to  be  kept  by  him  as  before 
required,  which  shall  be  publicly  read  by  him  to  the  meeting ; 
and  such  reading  shall  be  deemed  notice  of  the  result  of  the 
election  to  every  person  whose  name  shall  be  entered  on  the 
poll  list  as  a  voter.  (1) 


Form  of  Poll  List  kept  at  Town  Meeting. 

Poll  list  kept  by  the  clerk  at  the  election  at  the  town  meeting  held 

at - ,  in  the  town  of - ,  and  county  of - ,  on  the - 

day  of - ,  A.D.  18 — ,  on  which  is  entered  the  name  of  each  per¬ 

son  voting  at  said  election. 


Number. 

Names  of  Voters. 

Number. 

Names  of  Voters. 

1 

J.  H. 

3 

S.  C. 

2 

E.  H 

4 

J.  w. 

Total  number  of  ballots,  4. 


J.  J.,  Moderator. 

A.  B.,l 

C.  D.,  > Judges  of  Election. 

Attest :  J.  S.,  Town  Clerk.  E.  F.,  J 

The  ballots  cast  at  an  election  are  better  evidence  than  the  tally  list  made  from 
them  of  the  number  of  votes.  People  v.  Holden,  28  Cal.R.,  123. 

The  moderator,  as  inspector  of  electiou,  is  a  ministerial  officer,  and  his  action  can 
be  reviewed  by  the  courts.  People  v.  Pease,  27  N.  Y.  It.,  (13  Smith)  45. 

When  an  election  is  authorized  to  be  held  in  a  town  for  a  given  purpose,  as 
to  determine  the  question  of  subscription  to  the  stock  of  a  railroad  company,  but  no 
mode  is  prescribed  in  which  the  election  shall  be  conducted,  the  election  should  be 
held  in  the  manner  that  township  elections  are  required  to  be  held  for  the  election 
of  town  officers,  and  not  under  the  general  election  law.  The  People  ex  rel.,  etc.,  v. 
Dutcher,  56  Ill.  It.,  144. 

(1)  The  law  seems  to  contemplate  that  a  canvass  of  votes  shall  be  made  in  like 
manner  as  prescribed  by  the  general  election  laws  of  the  State.  See  Div.  VIII.  Elec¬ 
tions,  Sec.  61,  post  p.  310.  The  following  may  be  the  form  of  the  canvass; 

Form  of  Canvass  of  Votes  at  Town  Election . 

At  an  election  at  the  annual  town  meeting  in  the  town  of - , 

held  at - ,  in  said  town  in  the  county  of - ,  and  State  of  Illi¬ 
nois,  on  the - day  of  April,  in  the  year  of  our  Lord  one  thous¬ 
and  eight  hundred  and - ,  the  following  named  persons  received 

the  number  of  votes  annexed  to  their  respective  names  for  the  fol¬ 
lowing  described  offices,  to  wit: 

P.  R.  had  one  hundred  votes  for  Supervisor. 

H.  G.  had  seventy-five  votes  for  Supervisor. 

O.  H.  had  one  hundred  votes  for  Town  Clerk. 

[And  in  the  same  manner  for  any  other  persons  voted  for.  ] 

Certified  by  ms. 

A.  B.,  ^ 

C.  D.,  ^Judges  of  Election. 

E.  F,J 

L.  M.,  Moderator. 

Attest :  G.  H.,  Town  Clerk. 
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Sec.  11.  In  case  two  or  more  persons  shall  have  an  equal  Tie  vote, 
number  of  votes  for  the  saihe  office,  the  question  of  which 
shall  he  entitled  to  the  office  shall  be  decided  between  such 
persons  by  lot,  under  the  direction  of  the  town  clerk,  but  he  By  lot. 
shall  give  each  party  notice  of  the  time  and  place  of  drawing 
lots.(l) 


The  canvass  thus  made  should  he  delivered  to  the  town  clerk,  and  by  him  be 
kept  on  file  in  his  office. 

Form  of  Statement  of  Result  of  Canvass  to  be  entered  by  the  Clerk  in 

Minutes  of  Meeting. 

The  following  is  a  statement  of  the  result  of  the  canvass  of  votes 
by  ballot,  for  the  election  of  officers  at  the  town  election  at  the 

annual  town  meeting  in  the  town  of - ,  in  the  county  of - , 

State  of  Illinois,  A.D.  18 — ,  as  canvassed  by  the  judges  of  election : 

A.  It.  had  one  hundred  votes  for  Supervisor . 

H.  G.  had  seventy-five  votes  for  Supervisor . 

0.  H.  had  one  hundred  votes  for  Town  Clerk. 

[. And  so  on,  giving  a  statement  of  the  votes  cast  for  each  person.] 

Where  the  name  of  a  voter  appears  on  the  poll  list  of  persons  voting  at  a 
township  election,  and  the  minutes  of  the  meeting  were  publicly  read  to  the  meet¬ 
ing,  and  the  name  of  a  voter  was  read  out  to  the  meeting  as  having  been  elected 
overseer  of  highways :  Held,  that  he  had  all  the  notice  of  his  election  to  which  the 
law  entitles  him.  Too  much  strictness  on  such  subjects  as  proceedings  at  town 
meetings  would  be  fatal  to  the  system  of  township  organization ;  hence  the  courts 
are  inclined  to  be  liberal  in  reviewing  such  proceedings.  Yocum  v.  Town  of 
Waynesville,  39  Ill.  R..  220. 

Where  no  certificate  or  other  formal  mode  of  making  known  to  a  person  his  elec¬ 
tion  to  a  public  office  is  required  by  law,  the  result  of  the  election  as  ascertained 
and  announced  at  the  close  thereof  is  conclusive  upon  the  election  of  officers,  and 
cannot  afterwards  be  reconsidered  or  varied.  State  v.  Warren,  1  Houston  (Del.)  It.,  39. 


(1)  Form  of  Notice  by  Town  Clerk  of  Drawing  Lots  in  case  of  a  Tie  Vote 

Between  Candidates. 


To  J.  S. : 

Sir  — ’You  having  received,  at  the  late  town  meeting,  an  equal 
number  of  votes  with  D.  K  for  the  office  of  supervisor  of  the  town 

of - ,  are  hereby  notified  that  the  question  of  which  of  you  is 

entitled  to  said  office  will  be  decided  by  lot  at  my  office  in  said  town, 

on  the - day  of - ,  A.D.  18 — ,  at  the  hour  of  ten  o’clock  in 

the  forenoon ;  that,  should  you  fail  to  appear  at  such  time  and  place, 
the  matter  will  be  decided  in  ymur  absence. 

Dated  at - ,  this - day  of - ,  A.D.  18 — . 

J.  B.,  Town  Clerk. 

Where  the  candidates  are  present  at  the  announcement  of  the  tie  vote  at 
town  meeting,  verbal  notice  may  be  given  them  by  the  clerk,  informally,  and  the 
drawing  lots  take  place  at  once,  or  at  some  convenient  time  named.  No  method  of 
proceeding  is  prescribed  in  deciding  the  question  between  candidates,  but  the  draw¬ 
ing  is  under  the  direction  of  the  town  clerk  ;  he  will  therefore  direct  the  manner  in 
which  to  proceed.  He  may  prepare  two  pieces  of  paper,  on  one  may  be  written  the 
title  or  name  of  the  office  in  question,  leaving  the  other  blank;  then  fold  each  alike 
and  place  them  in  a  box,  from  which  let  the  candidates  draw;  the  person  drawing 
the  paper  containing  the  name  of  the  office  to  be  entitled  to  it  and  declared  duly 
elected.  In  case  the  candidates,  or  either  of  them,  fail  to  attend  upon  being  noti¬ 
fied,  then  the  clerk  can  select  some  qualified  elector  to  draw  for  the  absent  candidate. 

It  is  proper  that  some  record  should  he  made  by  the  town  cleric  of  the  man¬ 
ner  of  disposing  of  the  question  of  a  tie  vote  between  candidates,  that  the  records  of 
the  town  may  always  show  who  are  elected  officers.  It  would  therefore  be  well  for 
the  clerk  to  add  a  memorandum  at  the  close  of  the  minutes  of  proceedings  of  the 
meeting,  after  the  signatures  of  himself  and  the  presiding  officer,  in  the  following 
form : 


Form  of  Memorandum  of  Decision  of  Tie  Vote  between  Candidates. 

At  the  annual  town  meeting  in  the  town  of - ,  in  the  year 
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TOWNSHIP  ORGANIZATION  ACT. 


[DIV.  I. 


Clerk  give 
notice  to 
person  elected 


Return  to 
county  clerk. 


Miscellaneous 

business. 


Town  clerk  is 
clerk  of 
meeting 


Sec.  12.  The  clerk  of  every  town  meeting,  within  ten  days 
.  thereafter,  shall  transmit  to  each  person  elected  to  any  town 
office,  whose  name  shall  not  have  been  entered  on  the  poll  list 
as  a  voter,  a  notice  of  his  election. (1) 

Sec.  13.  The  town  clerk  shall  file  in  the  office  of  the  county 
clerk  a  list  of  the  names  of  all  town  officers  elected  at  the 
annual  town  meeting,  within  twenty  days  after  such  election 
shall  be  held. 

ARTICLE  VIII. 

THE  MODE  OF  CONDUCTING  TOWN  MEETINGS  FOR  THE  TRANS¬ 
ACTION  OF  MISCELLANEOUS  BUSINESS. (2) 

Section  1.  At  the  hour  of  two  o’clock  in  the  afternoon,  on 
the  day  of  an  annual  or  special  meeting,  the  polls  shall  be 
closed ;  and  the  moderator  shall  call  the  meeting  to  order  for 
the  transaction  of  miscellaneous  business. 

Sec.  2.  The  town  clerk,  if  there  be  one,  and  he  is  present, 
shall  act  as  clerk  of  the  meeting,  and  shall  keep  faithful  min¬ 


is — ,  A.  B.  and  C.  D.  having  had  an  equal  number  of  votes  for  the 

office  of - ,  the  question  of  which  should  be  entitled  to  said 

office  was,  on  the - day  of - ,  18 — .  duly  decided  between 

them  by  lot,  and  it  was  decided  that  the  said  A.  B.  should  be  entitled 
to  said  office. 

E.  F.,  Town  Clerk. 

(1)  Form  of  Notice  by  Town  Cleric  to  a  person  Elected  to  a  Town  Office 

whose  Name  is  not  on  the  Poll  List. 

To  G.  N.,  Esq.,  of  the  town  of - ,  in  the  county  of - : 

You  are  hereby  notified  that  at  the  election  at  the  annual  town 

meeting  [or  special,  as  the  case  may  be ]  held  in  said  town,  at - ,  on 

the - day  of - ,  A.D.  18 — ,  you  were  duly  elected  to  the 

office  of  supervisor. 

Given  under  my  hand  at - ,  this - day  of - ,  A.D.  18 — . 

W.  N.,  Town  Clerk. 

(2)  Hules  for  town  meetings.  Town  meetings,  provided  by  this  act,  are  conven¬ 
tions  or  assemblies  of  the  legal  voters  of  the  town,  forming  what  is  termed  delibera¬ 
tive  assemblies,  for  tlie  transaction  of  certain  business  pertaining  to  their  local 
interests  —  exercising  certain  powers,  not  delegated  to  their  representatives,  each 
elector  appearing  and  acting  for  himself,  and  being  accountable  to  no  one  for  his 
acts  as  such.  Meetings  of  this  kind  are  conducted  according  to  certain  rules  which 
experience  has  shown  to  be  fit  and  necessary  for  that  purpose.  The  rules  necessary 
in  conducting  the  ordinary  business  of  a  town  meeting  are  few  and  simple,  and  are 
such  as  would  occur  to  the  good  sense  of  every  man  of  ordinary  intelligence.  In 
disposing  of  business  properly  and  with  dispatch,  much  depends  upon  the  moder¬ 
ator  or  presiding  officer:  if  he  thoroughly  understands  his  duties,  and  performs 
them  properly  and  promptly,  he  will  greatly  facilitate  the  business  of  the  meeting. 
The  general  duties  of  the  presiding  officer,  as  laid  down  in  the  books  of  parliamen¬ 
tary  practice,  are  the  following: 

To  open  the  sitting,  at  the  time  to  which  the  assembly  is  adjourned,  by  taking  the 
chair  and  calling  the  members  to  order. 

To  announce  the  business  before  the  assembly  in  the  order  in  which  it  is  to  be 
acted  upon. 

To  receive  and  submit,  in  the  proper  manner,  all  motions  and  propositions  pre¬ 
sented  by  the  members. 


ART.  VIII.] 


MODE  OF  CONDUCTING  TOWN  MEETINGS. 
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utes  of  tlie  proceedings  in  a  book  to  be  known  as  the  town  Town  record, 
record,  in  which  he  shall  enter,  at  length,  every  order  or 


To  put  to  vote  all  questions  which  are  regularly  moved,  or  necessarily  arise  in  the 
course  of  the  proceedings,  and  to  announce  the  result. 

To  restrain  the  members,  when  engaged  in  debate,  within  the  rules  of  order. 

To  enforce,  on  all  occasions,  the  observance  of  order  and  decorum  among  mem¬ 
bers. 

To  receive  all  messages  and  other  communications,  and  announce  them  to  the 
assembly. 

To  inform  the  assembly,  when  necessary,  or  when  referred  to  for  the  purpose,  on 
points  of  order  or  practice. 

To  name  the  members  (when  directed  to  do  so  in  a  particular  case,  or  when  it  is 
made  apart  of  his  general  duty  by  a  rule,)  who  are  to  serve  on  committees;  and,  in 
general, 

To  represent  and  stand  for  the  assembly,  declaring  its  will,  and,  in  all  .things, 
obeying  implicitly  its  commands.  Cushing’s  Manual. 

The  moderator  will  find,  upon  examination,  that  the  most  important  of  his  duties 
have  been  defined  by  this  act. 

It  is  made  the  duty  of  the  moderator,  as  will  be  seen,  to  regulate  the  business  and 
proceedings  of  the  meeting. 

The  principal  duties  of  the  moderator  are  briefly  defined  by  this  act  to  be:  to 
preside  at  the  town  meeting;  to  make  announcement  of  the  business  of  the  meet- 
ting:  to  preserve  order,  and  to  decide  all  questions  of  order.  See  Sec.  4  of  this 
article. 

After  the  meeting  is  organized,  by  the  election  and  qualification  of  the  proper 
officers,  the  moderator  should  announce  that  the  meeting  is  organized  and  ready  to 
proceed  to  business  —  that  the  first  business  in  order  will  be  the  opening  of  the  polls 
and  proceeding  to  the  election  of  such  officers  of  the  town  as  are  to  be  elected  by 
ballot.  At  the  hour  of  two  o’clock  p.  m.,  he  should  announce  that  the  hour  of  two 
o’clock  in  the  afternoon  having  arrived,  the  transaction  of  miscellaneous  business  is 
in  order.  In  the  absence  of  any  rule  to  the  contrary,  it  will  be  proper  for  the 
moderator  to  direct  the  order  in  which  the  various  subjects  for  action  should  be 
taken  up.  and  announce  each  as  it  comes  up  in  its  order  for  action. 

It  is  the  practice  with  all  legislative  assemblies  to  adopt  standing  rules  for  their 
government,  which  the  presiding  officer  is  to  observe  and  enforce.  It  would  not  be 
improper  for  the  electors  of  a  town  at  town  meeting  to  pursue  a  similar  course,  and 
adopt  standing  rules  regulating  the  order  of  business  and  the  manner  of  conducting 
all  town  meetings,  not  inconsistent  with  the  law,  to  be  observed  and  enforced  by  the 
moderator;  this  would  greatly  facilitate  business,  secure  uniformity,  and  relieve  the 
moderator  from  embarrassment  in  arranging  the  order  of  business  at  each  meeting. 

The  rules  governing  the  conduct  of  deliberative  assemblies  are  called  “  parliamen¬ 
tary  rules.”  They  are  so  called  from  their  origin  in  the  English  Parliament.  These 
rules,  in  process  of  time,  as  a  whole  have  become  very  extensive,  and,  indeed,  some¬ 
what  intricate.  In  conducting  a  town  meeting,  it  would  be  impracticable  to  attempt 
to  observe  that  nicety  in  regard  to  these  rules  which  is  adhered  to  in  legislative 
assemblies. 

An  important  feature  in  parliamentary  practice  is,  that  the  sense  of  the  meeting  is 
taken  through  the  agency  of  a  motion,  made  by  some  member  and  seconded  by 
another.  After  a  motion  is  thus  made  and  seconded,  the  presiding  officer  proceeds 
promptly  to  state  it  to  the  meeting,  thus :  “  Gentlemen,  it  is  moved  that  ”  [ stating  the 
motion  as  made J.  “  Those  in  favor  of  this  motion  will  say  aye.”  “  Those  opposed  will 
say  no.”  If  the  motion  prevails,  he  should  announce  the  vote  thus :  “  It  is  carried 
in  the  affirmative,”  or,  “  The  motion  has  prevailed.”  If  the  motion  fails,  then  say, 
“  The  motion  is  lost.” 

After  the  moderator  has  thus  declared  the  vote,  it  becomes  the  sense  of  the  meet¬ 
ing,  and  will  stand  as  such  until  rescinded  or  reconsidered  by  another  motion  made 
for  that  purpose. 

Where  a  vote  is  nearly  equal,  and  it  is  difficult  to  determine  the  result,  the  moder¬ 
ator  should  not  hastily  declare  the  vote:  but  should  say,  “The  ayes  seem  to  have  it.” 
or,  “  The  noes  seem  to  have  it.”  If  no  one  interposes,  he  will  declare  the  result  as  it 
seems  to  him.  If  any  one  wishes  to  interpose,  deeming  that  it  seems  to  the  moder¬ 
ator  differently  from  the  fact,  he  should  do  so  by  promptly  calling  fora  division. 
This  may  be  done  by  a  “  show  of  hands.”  by  rising,  or  by  literally  dividing  the 
house  —  that  is,  those  voting  in  the  affirmative  all  going  to  one  side  of  the  room,  and 
those  in  the  negative  going  to  the  other.  After  the  vote  has  been  declared  by  the 
presiding  officer,  it  is  too  late  to  call  for  a  division. 

It  is  a  general  rule  that  a  motion  to  lay  a  proposition  on  the  table,  and  a  motion 
to  adjourn,  is  not  open  to  debate.  But  otherwise  with  a  motion  to  lay  on  the  table 
for  a  time  limited,  or  to  adjourn  to  a  day  certain. 

The  moderator  should  be  prompt  in  putting  motions.  It  is  no  part  of  his  duty  to 
invite  debate. 

Parliamentary  rules,  as  existing  by  custom,  may  be  modified  by  rules  fixed  by  the 
assembly. 

On  the  subject  of  parliamentary  late  generally,  see  Appendix  ost,  p.  375. 
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TOWNSHIP  ORGANIZATION  ACT. 


[DIV.  I. 


Entry  to  be  direction,  and  all  rules  and  regulations  made  by  such  meeting, 
which  entry  shall  be  signed  by  himself  and  the  moderator  of 
the  meeting.  (1) 


(1)  Form  of  Minutes  of  Proceedings  of  Town  Meeting. 

At  the  annual  town  meeting  held  in  the  town  of - ,  county  of 

- ,  and  State  of  Illinois,  at  [ state  place  of  meeting ],  on  the - 

day  of - ,  A.D.  18 — ,  the  meeting  was  called  to  order  by  F.  C., 

town  clerk.  N.  S.  was  duly  chosen  to  preside  as  moderator,  who, 
being  first  duly  sworn  by  A.  S.,  Esq.,  a  justice  of  the  peace  in  said 
town,  entered  upon  the  duties  of  his  office. 

The  polls  for  the  election  of  officers  were  opened,  proclamation 
thereof  being  first  duly  made  by  the  clerk. 

The  hour  of  two  o’clock  in  the  afternoon  having  arrived,  and  the 
general  lousiness  of  the  day  being  now  in  order, 

The  tol lowing  named  persons  were  chosen  overseers  of  highways 
for  the  ensuing  year,  in  the  following  road  district,  to  wit :  [ Here 

give  the  names  of  persons  and  number  of  districts  for  which  they  are 
chosen .] 

On  motion  of  Mr.  J.  C.,  ordered  that  a  pound  for  impounding  ani¬ 
mals  be  established  and  erected  at  [ here  state  where ],  within  sixty 

days  from  this  date,  not  to  exceed  in  cost  the  sum  of - dollars, 

and  that  the  same  be  erected  and  constructed  under  the  direction  of 
the  pound  master. 

Mr.  W.  B.  offered  the  following  resolution,  which,  on  motion,  was 
adopted : 

Resolved ,  That,  [set  forth  the  resolution ] . 

On  motion,  the  following  by-laws  were  adopted :  forth  copy  of 

the  by-laws  as  adopted.  ] 

A  request  by  twenty -five  electors  having  been  duly  filed  with  the 
town  clerk,  that  a  change  be  made  in  the  place  of  holding  town  meet¬ 
ings  to  [state  the  place  designated'],  and  notice  thereof  having  been  in¬ 
cluded  and  given  in  the  notice  of  this  annual  town  meeting,  a  vote 
was  had  thereon  by  ballot,  which  resulted  as  follows :  For  changing 
the  place  of  holding  town  meetings  to  [ name  of  place  proposed],  one 
hundred  votes.  Against  changing  the  place  of  holding  town  meetings, 
ninety  votes.  A  majority  of  all  the  votes  cast  being  in  favor  of  the 
proposed  change  [or  as  the  case  may  be],  the  place  of  holding  town 
meetings  was  declared  changed  to  [ state  the  place]. 

[In  like  manner  set  forth  each  order  or  direction  as  they  transpire  ;  after 
which,  at  the  close,  set  forth  the  statement  of  the  canvass  of  votes,  as  directed 
by  section  10  of  this  article,  post,  p.  — .] 

On  motion,  meeting  adjourned  without  day. 

F.  C.,  Town  Clerk. 

N.  S.,  Moderator. 

In  case  there  is  no  town  clerk,  or  he  is  absent,  at  the  opening  of  the  town  meet¬ 
ing,  the  entry  in  the  minutes  of  the  meeting  may  be  as  follows : 

The  town  clerk  not  being  present  [or  as  the  case  may  be],  on 
motion,  Mr.  L.  M.,  one  of  the  voters  present,  was  elected  by  acclama¬ 
tion  as  chairman,  whereupon  the  electors  proceeded  to  choose  one 
of  their  number  to  preside  as  moderator  of  the  meeting,  and  Mr. 
A.  B.  was  chosen  as  such  moderator. 

The  moderator  may  be  chosen  by  ballot;  this  mode  of  choosing  moderator  is  the 
rule  in  some  of  the  eastern  States,  where  the  position  is  considered  an  important 
one,  and  the  choosing  is  often  zealously  contested. 
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Sec.  3.  If  there  is  no  such  clerk  present,  the  meeting  shall  clerk  pro  tan. 
choose  a  clerk  pro  tem .,  who  shall  take  a  like  oath  as  that  re¬ 
quired  saf  the  moderator,  and  shall  act  as  clerk  of  the  meeting. 

Sec.  4.  The  moderator  of  such  meeting  shall  preside  thereat,  Moderator 
make  announcement  of  the  business  before  the  meeting,  pre-preslde 
serve  order,  and  decide  all  questions  of  order. 

Sec.  5.  All  questions  upon  motions  made  at  town  meetings  Majority 
shall  be  determined  by  a  majority  of  the  electors  present  anddecide' 
voting,  and  the  moderator  shall  ascertain  and  declare  the  result  Result. 


of  the  vote  upon  each  question. (1) 

Sec.  6.  When  the  result  of  any  vote  shall,  upon  such  declar¬ 
ation,  be  questioned  by  one  or  more  of  the  electors  present,  the 
moderator  shall  make  the  vote  certain  by  causing  the  voters  to 
rise  and  be  counted,  or  by  dividing  off. 

Sec.  T.  When  the  business  of  the  meeting  is  concluded,  the 
moderator  shall  make  announcement  thereof,  and  after  such 
announcement  is  made  all  miscellaneous  business  shall  be 
deemed  concluded  for  that  day,  unless  the  electors  shall,  at  the 
time  of  such  announcement,  order  otherwise;  but  in  no  event 
shall  any  question  which  has  been  disposed  of  before  such 
announcement  be  thereafter  reconsidered,  unless  the  motion 
therefor  is  sustained  by  a  number  of  votes  equal  to  at  least  a 
majority  of  all  the  names  entered  on  the  poll  list  on  that  day 
up  to  the  time  of  making  such  motion. 

Sec.  8.  If  any  person  shall  conduct  in  a  disorderly  manner 
at  any  such  meeting,  and,  after  notice  from  the  moderator, 
shall  persist  therein,  the  moderator  may  order  him  to  with¬ 
draw  therefrom,  and  on  his  refusing  may  order  any  constable 
or  other  person  to  take  him  from  the  meeting  and  confine  him 
in  some  convenient  place  until  the  meeting  is  adjourned ;  and 
the  person  so  refusing  to  withdraw,  shall,  for  such  offense,  for¬ 
feit  a  sum  not  exceeding  ten  dollars,  for  the  use  of  the  town, 


Vote  made 
certain  by 
dividing. 


When  business 
concluded. 


Reconsid¬ 

eration. 


Disorderly 

conduct. 


Constable 
may  arrest. 


Penalty. 


In  case  of  choosing  a  clerk  pro  tem.  (time  being)  of  the  meeting,  the  following  may 
be  the  form  of  entry  in  the  minutes: 

The  town  clerk  being  absent,  E.  F.  was  chosen  clerk  pro  tern.,  and 
was  duly  sworn. 

It  seems  that  the  clerk’s  record  of  the  proceedings  of  a  town  meeting  will  be  con¬ 
sidered  sufficient  evidence  of  the  facts  therein  set  forth,  as  transpiring  at  that  meet¬ 
ing.  Briggs  v.  Murdock .  13  Pick.  R.,  305. 

One  iv ho  teas  formerly  a  town  clerk ,  but  is  no  longer  in  the  office,  cannot 
amend  a  town  record  made  by  him  when  town  clerk ;  but  if  he  continue  in  office, 
he  may  amend  the  record  of  a  previous  term;  the  intervening  election  is  held  to  be 
substantially  a  continuance  of  the  clerk  in  the  same  office.  Hartnell  v.  Littleton,  13 
Pick.  R.,  229. 

(1)  Votes  of  a  town  at  town  meeting ,  unless  carried  into  execution  so  that  indi¬ 
vidual  rights  have  vested,  may  be  altered  or  rescinded  by  subsequent  meetings. 
Denton  v.  Jackson,  2  Johns.  Ch.  R.,  320. 

A.  town  meeting  cannot  properly  audit  accounts  against  the  town.  This  duty 
is  conferred  on  town  auditors.  People  v,  Onondaga,  16  Mich.  R.,  254.  See  Art.  XIII., 
Sec.  4,  post,  p.  72. 
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[HIV.  I. 


Qualification 
of  voter. 


election  to 
proceed. 


Eligibility  to 
town  office. 


T ake  oatli  of 
office. 


to  be  recovered  in  an  action  of  debt  in  the  name  of  the  town, 
before  any  justice  of  the  peace  of  the  town.(l) 

Sec-.  9.  No  person  shall  be  allowed  to  vote  or  participate  in 
any  such  meeting  unless  he  shall  be  a  qualified  elector  of  such 
town. (2) 

Sec.  10.  When  the  miscellaneous  business  of  that  day  shall 
have  been  transacted,  the  moderator  shall  announce  the  polls 
of  the  election  open,  and  the  election  shall  proceed. 

ARTICLE  IX. 

QUALIFICATION  AND  TENURE  OF  OFFICE. 

Section  1.  No  person  shall  be  eligible  to  any  town  office 
unless  he  shall  be  a  legal  voter,  and  have  been  one  year  a  resi¬ 
dent  of  such  town. (3) 

Sec.  2.  Every  person  elected  or  appointed  to  the  office  of 
supervisor,  town  clerk,  assessor,  commissioner  of  highways  or 


(1)  The  order  of  the  moderator  to  take  a  person  from  the  meeting  for  disor¬ 
derly  conduct,  need  not  be  in  writing,  but  may  be  given  to  the  constable,  or  other 
person,  verbally ;  but  if  it  is  desired  to  recover  the  forfeiture  or  penalty  provided 
for,  it  will  be  an  independent  matter,  and  must  be  prosecuted  as  in  other  cases  of 
fines  or  penalties  going  to  the  town.  Parsons  v.  Brainerd,  17  Wend.  R.,  522. 

The  proceeding  to  collect  a  fine  for  disorderly  conduct  at  town  meeting,  the 
law  contemplates  shall  be  conducted  like  any  ordiuary  suit  before  a  justice  of  the 
peace.  The  process  may  be  the  general  form  of  summons  prescribed  by  the  statute. 
See  Haines’  Treatise,  new  edition,  p.  182. 

(2)  As  to  who  are  qualified  electors  of  the  town,  the  Constitution  of  Illinois, 
Art.  IV.,  entitled  “  Suffrage,”  declares  as  follows  : 

Section  1.  Every  person  having  resided  in  this  State  one  year,  in  the  county  ninety 
days,  and  in  the  election  district  thirty  days  next  preceding  any  election  therein, 
who  was  an  elector  in  this  State  on  the  first  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-eight,  or  obtained  a  certificate  of  naturalization 
before  any  court  of  record  in  this  State  prior  to  the  first  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seventy,  or  who  shall  be  a  male  citi¬ 
zen  of  the  United  States  above  the  age  of  twenty-one  years,  shall  be^entitled  to  vote 
at  such  election. 

Sec.  2.  All  votes  shall  be  by  ballot. 

Sec.  3.  Electors  shall,  in  all  cases,  except  treason,  felony,  or  breach  of  the'peace,  be 
privileged  from  arrest  during  their  attendance  at  elections,  and  in  going  to  and 
returning  from  the  same.  And  no  elector  shall  be  obliged  to  do  military  duty  on 
the  days  of  election,  except  in  the  time  of  war  or  public  danger. 

Sec. 4.  No  elector  shall  be  deemed  to  have  lost  his  residence  in  this  State  by  reason 
of  his  absence  on  the  business  of  the  United  States  or  of  this  State,  or  in  the  military 
or  naval  service  of  the  United  States. 

Sec.  5.  No  soldier,  seaman,  or  marine  in  the  army  or  navy  of  the  United  States, 
shall  be  deemed  a  resident  of  this  State  in  consequence  of  being  stationed  therein. 

Sec.  6.  No  person  shall  be  elected  or  appointed  to  any  office  in  this  State,  civil  or 
military,  who  is  not  a  citizen  of  the  United  States,  and  who  shall  not  have  resided  in 
this  State  one  year  next  preceding  the  election  or  appointment. 

Sec.  7.  The  General  Assembly  shall  pass  laws  excluding  from  the  right  of  suffrage 
persons  convicted  of  infamous  crimes. 

See  also  Div.  VIII.,  “  Elections,”  Secs.  65,  66,  post,  p.  311,  312. 

(3)  Town  officers  must  he  inhabitants  of  the  town  in  which  thev  are  chosen, 
and  they  cease  to  be  officers  when  they  cease  to  be  inhabitants.  Bane  *v.  Greenwich,  1 
Pick.  R..  120. 

No  person  is  eligible  to  a  town  office  unless  he  shall  have  been  a  resident  of  the 
town  for  one  year  next  preceding  the  time  of  his  election.  Where  L.,  in  the  year 
1860,  was  a  resident  of  the  town  of  Cicero  ;  in  1861  removed  his  family  to  the  city  of 
Chicago,  adjoining  the  town ;  in  the  same  year  entered  the  army,  leaving  his  family 
in  Chicago;  in  1864  had  a  farm  and  lived  in  Missouri;  in  March,  1866,  returned  to 
Cicero,  and  in  November  was  chosen  a  constable  of  the  town.  Held  that  his  resi- 
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collector,  before  he  enters  upon  the  duties  of  his  office,  and 
within  ten  days  after  he  shall  be  notified  of  his  election  or 
appointment,  shall  take  and  subscribe,  before  some  justice  of  fifiJwinf 
the  peace  or  town  clerk,  the  oath  or  affirmation  of  office  pre- towu  clerk* 
scribed  by  the  Constitution,  which  shall,  within  eight  days 
thereafter,  be  filed  in  the  office  of  the  town  clerk. (1) 

Sec.  3.  If  any  person  elected  or  appointed  to  either  of  the  t(>  tak0 
offices  above  enumerated  shall  neglect  to  take  and  subscribe 


such  oath,  and  cause  the  certificate  to  be  filed  as  above 
required,  such  neglect  shall  be  deemed  a  refusal  to  serve. 

Sec.  4.  Every  person  elected  or  appointed  to  the  office  of 
pound  master,  before  he  enters  on  the  duties  of  his  office,  and 
within  ten  days  after  he  shall  have  been  notified  of  his  elec¬ 
tion  or  appointment,  shall  cause  to  be  filed  in  the  office  of  the 
town  clerk  a  notice  signifying  his  acceptance  of  such  office. 


Pound  master 
accept  office. 


dence  could  only  be  counted  from  March  preceding  the  election :  therefore  he  could 
not  hold  the  office  legally.  Laimbeer  v.  The  People  ex  rel„  48  Ill.  E.,  490. 

The  right  of  an  officer  cannot  be  determined  by  an  action  of  replevin  of  its  appurten¬ 
ances.  Desviond  v.  McCarthy,  17  Iowa  R.,  525. 

And  an  officer  de  facto  is  entitled  to  the  possession  of  his  office  during  the  proceed¬ 
ings  to  oust  him  from  it.  Leachx.  Cassidy,  23Ind.  R..  449. 

(1)  The  term  “  notified,”  as  used  in  the  law,  would  seem  to  import  a  formal  notice, 
and  not  mere  knowledge  on  the  part  of  the  person  notified.  Potwine’s  Appeal,  51 
Conn.  R.,  887. 


Form  of  Oath  to  he  Taken  and  Subscribed  by  Town  Officer. 

State  of  Illinois,  ]  _ 

- County,  }  s  ‘ 

I,  A.  B.,  do  solemnly  swear  [or  affirm,  as  the  case  may  be ]  that  I  will 
support  the  constitution  of  the  United  States  and  the  constitution  of 
the  State  of  Illinois,  and  that  I  will  faithfully  discharge  the  duties  of 
the  office  of  SJiere  insert  the  title  of  the  office ]  according  to  the  best  of 
my  ability.  A.  B. 

Taken  and  subscribed  before  me  this  — -  day  of - ,  A.D.  18 — . 

C.  D.,  Town  Clerk. 

The  foregoing  is  the  general  form  of  official  oath  prescribed  by  the  Con¬ 
stitution.  Art.  V.,  Sec  25. 

Supervisors  are  required  (See  Div.  IX.  “  Counties  and  County  Affairs,”  Sec.  52,  post, 
p.  350)  to  lay  before  the  board  of  supervisors,  at  their  first  meeting  after  the  annual 
town  election,  certificates  of  their  election;  each  supervisor  will,  therefore,  after  his 
qualification,  be  entitled  to  a  certificate  of  his  election,  which  should  be  issued  by  the 
town  clerk,  and  may  be  in  the  following  form  : 


Form  of  Supervisor's  Certificate  of  Election. 


County, 


, } ss- 


Town  of 

I,  J.  G.,  town  clerk  of  said  town  of 


- ,  do  hereby  certify  that 

at  the  election  at  the  annual  town  meeting  in  said  town,  on  the  - 

day  of - ,  A.D.  18 — ,  W.TI.  was  duly  elected  supervisor  of  said 

town  [or  was,  on  the  -  day  of  ■ - •,  A.D.  18—,  duly  appointed, 

etc.]  ;  that  he  has  been  duly  qualified  as  such  by  taking  the  oatii  of 
office  and  giving  bond  as  required  by  law. 

In  witness  whereof  I  have  hereunto  set  my  hand  this - day 

of - ,  A.D.  18— 

J.  G.,  Town  Clerk. 
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A  neglect  to  cause  such  notice  to  be  filed  shall  be  deemed  a 
refusal  to  serve.  (1) 

collector Uon  °f  Sec.  ®vcry  Person  elected  to  the  office  of  collector, 

before  he  enters  upon  the  duties  of  his  office,  shall  give  the 
bond  required  by  law. (2) 

Neglect  of  Sec.  6.  If  any  person  elected  to  the  office  of  collector  shall 

collector  * 

not  give  such  security  and  take  such  oath  as  is  required  above, 


(1)  Form  of  Notice  of  Acceptance  of  Overseer  of  Highways  or  Pound 

Master. 

To  S.  L„  Town  Clerk  of  the  town  of - : 

Sir — Having  been  elected  [or  appointed]  overseer  of  highways  for 

district  No. - ,  in  said  town  [or  pound  master  for  said  town,  as  the 

case  may  be~],  on  the - day  of - ,  A.D.  IS — ,  I  hereby  notify 

you  that  I  accept  the  office. 

Witness  my  hand  this - day  of - ,  A.D.  18 — .  C.  E. 

The  failure  of  a  totvn  officer  to  take  and  subscribe  the  oath  or  affirmation  of 
office  within  the  time  prescribed,  vacates  the  office.  State  v.  Matheney ,  7  Kans.  R., 
327.  But  where  the  question  of  vacancy  is  brought  in  controversy,  it  is  held  that  the 
simple  fact  of  failure  to  take  the  oath  is  not  sufficient;  that  it  must  appear  that  not 
taking  the  oath  in  time  was  by  the  fault  or  failure  of  the  officer  elect.  Iioss  v.  Wil¬ 
liamson,  44  Ga.  R.,  501 ;  State  v.  Falconer,  44  Ala.  R.,  696. 

(2)  For  form  of  collector’s  bond,  and  time  of  executing  the  same,  see  Div.  VII. 
“  Revenue,”  Sec.  133,  post,  p.  248. 

Liability  of  Collectors  and  Sureties.  Although  the  proceedings  of  a  town 
are  very  irregular  and  informal,  at  a  meeting  where  assessor,  treasurer  and  collector 
of  taxes  are  elected,  and  taxes  voted  to  be  assessed,  yet  the  collector  is  legally  bound 
to  pay  over  to  the  treasurer  de  facto  all  taxes  voluntarily  paid  to  him  by  the  tax 
payer.  Trescott  v.  Moan,  40  Maine  It.,  347. 

The  neglect  of  the  proper  authorities  to  compel  the  collector  to  promptly  account 
for  moneys  collected,  will  not  have  the  effect  to  release  the  sureties  on  his  bond. 
Beadfield  V.  Shaver,  50  Maine  It.,  36. 

Where  a  person  was  collector  of  taxes  for  two  successive  years,  and  at  the  end  of 
the  second  year  proved  to  be  a  defaulter,  he  had  a  right  to  appropriate  payments 
made  by  him  to  the  town  either  year,  at  the  time  he  made  each  payment;  if  he 
failed  so  to  appropriate  them,  the  town  might  appropriate  them  as  they  desired  ;  and 
if  no  appropriation  was  made  by  either,  the  law  would  appropriate  such  payment 
to  the  oldest  debts,  although  the  whole  deficit  is  thereby  made  to  fall  on  the  second 
year.  When  the  sureties  of  such  collector  on  his  official  bond  are  not  the  same  for 
the  second  year  as  the  first,  in  a  suit  on  one  of  the  bonds  for  an  alleged  default,  it  is 
for  the  defendant  to  show  what  part  of  the  deficit  belonged  to  each  year.  Beadfield 
v.  Shaver,  50  Maine  R.,  36. 

A.  collector’s  bond,  dated  August  15, 1854,  and  reciting  that  he  was  “  chosen  collec¬ 
tor  of  taxes  for  the  year  ensuing,”  it  appearing  that  he  -was  chosen  in  1854,  his  tax 
bills  bearing  date  that  year,  and  that  he  collected  that  year’s  taxes,  will  be  deemed 
to  have  reference  to  the  municipal  year  1854.  Trescott  v.  Moan,  50  Maine  R.  3472 

The  sureties  on  a  tax  collector’s  bond  are  bound,  although  the  collector  never  took 
the  oath  of  office,  if  in  fact  he  acted  as  collector.  Lyndon  v.  Miller,  36  Vt.  R.,  329. 

Held,  in  California,  that  taxes  collected  by  a  tax  collector  can  be  recovered  from 
him  in  a  single  action,  in  the  name  of  the  people,  although  a  part  of  them  are  due 
to  the  State  and  a  part  to  the  county.  People  v.  Love,  25  Cal.  R.,  520. 

To  maintain  an  action  against  a  collector  for  money  collected  by  him  and  not  paid 
over  at  the  time  required,  no  previous  demand  of  liim  is  necessary.  Wentworth  v 
Goi>e,  45  N.  H.  R.,  160. 

The  section  of  the  Revenue  law  (Sec.  134.  post  p.248)  making  a  town  collector’s 
bond  a  lien  against  his  real  estate,  does  not  repeal  the  homestead  exemption  act,  so 
far  as  his  bond  is  concerned.  A  judgment  rendered  against  a  town  collector  upon 
his  official  bond,  is  like  any  other  judgment,  and  creates  no  lien  which  can  be 
enforced  against  his  homestead,  except  in  the  mode  pointed  out  by  statute.  The 
homestead  right  is  protected  against  all  liens  and  sales,  and  against  all  modes  of 
conveyance,  whether  by  deed  absolute  or  by  mortgage,  unless  released  or  disposed 
of  in  the  mode  pointed  out  in  the  homestead  act.  When  the  value  of  the  homestead 
exceeds  81,000,  on  paying  that  to  the  owner,  it  may  be  sold  under  an  execution  :  and 
in  such  a  contingency  a  judgment,  whether  upon  the  official  bond  of  a  collector  or 
otherwise,  may  be  enforced,  but  it  does  not  create  a  lien  against  the  homestead  of 
the  debtor.  Unmeet  al.  v.  Gossett,  43  Ill.  R.,  297. 
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within  the  time  limited  for  that  purpose,  such  neglect  shall  be 
deemed  a  refusal  to  serve. 

Sec.  T.  If  any  person  elected  to  the  office  of  supervisor,  Penalty  for 

,  ^  1  .  .  p  i  •  i  i  n  p  7  refusal  to  serve. 

town  clerk,  assessor  or  commissioner  ot  highways,  shall  reluse 
to  serve,  he  shall  forfeit  to  the  town  the  sum  of  twenty-five 
dollars.  (1) 

Sec.  8.  If  any  town  officer  who  is  required  by  law  to  take  penalty 
the  oath  of  office  shall  enter  upon  the  duties  of  his  office  before 
he  shall  have  taken  such  oath,  he  shall  forfeit  to  the  town  the 
sum  of  fifty  dollars. 

Sec,  9.  Town  officers,  except  as  otherwise  provided,  shall Term  of 
hold  their  offices  for  one  year,  and  until  others  are  elected  or 
appointed  in  their  places  and  are  qualified. 

Sec.  10.  Whenever  the  term  of  any  supervisor,  town  clerk  Books  and 
or  commissioner  of  highways  shall  expire,  and  other  persons  delivered  to 
shall  be  elected  or  appointed  to  such  office,  it  shall  be  the successor- 
duty  of  such  successor,  immediately  after  he  shall  have  entered 
upon  the  duties  of  the  office,  to  demand  of  his  predecessor  all 
the  books  and  papers  under  his  control,  belonging  to  such 
office. 

Sec.  11.  Whenever  either  of  the  officers  above  named  shall  Successor 

•  ,  i  i  i  •  ,  i  demand  books 

resign,  or  the  ouice  become  vacant  m  any  way,  and  another  and  papers, 
person  shall  be  elected  or  appointed  in  his  stead,  the  person 
so  elected  or  appointed  shall  make  such  demand  of  his  prede¬ 
cessor,  or  of  any  person  having  charge  of  such  books  and 
papers. 

Sec.  12.  It  shall  be  the  duty  of  every  person  so  eming  out  Books  and 
of  office,  whenever  thereto  required  pursuant  to  the  foregoing  successor  on 
provisions,  to  deliver,  upon  oath,  all  the  records,  books  andoath' 
papers  in  his  possession  or  in  his  control  belonging  to  the  office 
held  by  him  ;  which  oath  may  be  administered  by  the  officer 
to  whom  such  delivery  shall  be  made.  It  shall  also  be  the 
duty  of  every  supervisor  and  commissioner  of  highways,  so 
going  out  of  office,  at  the  same  time  to  pay  over  to  such  sue-  Pay  over 
eessor  the  balance  of  moneys  remaining  in  his  hands  as  ascer-mone3‘ 
tained  by  the  auditors  of  town  accounts. (2) 


(1)  ,4  person  who  has  been  chosen  or  appointed  to  a  town  office,  and  neglects 
or  refuses  to  serve,  whereby  he  incurs  the  penalty  imposed  by  law,  cannot  be  again 
chosen  or  appointed  to  such  office,  or  made  liable  to  a  second  penalty  for  the  second 
refusal  to  act.  Haywood  v.  Wheeler,  11  Johns.  R.,  432. 

It  is  held  that  an  action  for  the  penalty  imposed  will  not  lie  except  where  the 
town  proceed  to  a  new  election.  That  merely  neglecting  to  file  notice  of  the  accept¬ 
ance  with  the  town  clerk  is  not  sufficient:  the  object  of  the  law  being  to  enforce  the 
performance  of  the  duties,  and  if  the  town  proceed  to  anew  election,  then  to  exact 
the  penalty.  Winnegar  v.  Rae,  1  Cowen  R.,  258. 

(2)  Form  of  Oath  to  be  Administered  to  Town  Officers  on  going  out  of  Office . 

You  do  solemnly  swear  [or  affirm]  that  you  have  delivered  to  A. 
B.  [name  of  successor  in  office ]  all  the  records,  books  and  papers  in 


G4 


TOWNSHIP  ORGANIZATION  ACT. 


[DIV.  I. 


Demand  of 
administrator. 


Deliver  on 
oath. 


Sec.  13.  Upon  the  death  of  any  of  the  officers  enumerated, 
the  successor  of  such  officer  shall  make  such  demand  as  above 
provided  of  the  executors  or  administrators  of  such  deceased 
officer ;  and  it  shall  be  the  duty  of  such  executors  or  adminis¬ 
trators  to  deliver,  upon  the  like  oath,  all  records,  books  and 
papers  in  their  possession  or  under  their  control,  belonging  to 
the  office,  held  by  their  testator  or  intestate. 


ARTICLE  X. 


VACANCIES  IN  TOWN  OFFICES,  AND  THE  MANNER  OF  FILLING 

THEM. 


Vacancy  in 
town  office, 
how  filled. 


Warrant  of 
appointment. 

Unexpired 

term. 


Vacancy  in 
board  of 
appointment. 


Section  1.  Whenever  any  town  shall  fail  to  elect  the  proper 
number  of  town  officers  to  which  such  town  may  be  entitled  by 
law,  or  when  any  person  elected  to  any  town  office  shall  fail  to 
qualify,  or  whenever  any  vacancy  shall  happen  in  any  town, 
from  death,  resignation,  removal  from  the  town,  or  other  cause, 
it  shall  be  lawful  for  the  justices  of  the  peace  of  the  town, 
together  with  the  supervisor  and  town  clerk,  to  fill  the  vacancy 
by  appointment,  by  warrant  under  their  hands  and  seals ;  and 
the  persons  so  appointed  shall  hold  their  respective  offices 
during  the  unexpired  term  of  the  persons  in  whose  stead  they 
have  been  appointed,  and  until  others  are  elected  and  appointed 
in  their  places  ;  and  shall  have  the  same  powers  and  be  subject 
to  the  same  duties  and  penalties  as  if  they  had  been  duly  elected 
or  appointed  by  the  electors. (1) 

Sec.  2.  Whenever  a  vacancy  shall  occur,  from  any  cause,  in 
any  or  either  of  the  offices  enumerated  in  the  foregoing  section, 
as  composing  the  board  of  appointment  for  the  appointing  of 
town  officers  in  case  of  vacancy,  it  shall  be  lawful  for  the  re¬ 
maining  officers  of  such  appointing  board  to  fill  any  vacancies 


your  possession  or  in  your  control,  belonging  to  the  office  of  supervi¬ 
sor  for  the  town  of - ,  so  help  vou  God. 

(1)  Form,  of  Warrant  of  Appointment  by  Justices  of  the  Peace ,  Supervisor 

and  Town  Clerk,  to  fill  vacancy. 

To  R.  XL,  Esq.,  of  the  town  of - ,  in  the  county  of - ,  and 

State  of  Illinois,  greeting : 

Whereas,  at  the  annual  meeting  of  said  town,  held  on  the - day 

of  April,  A.D.  18 — .  said  town  neglected  to  choose  a  [ here  insert  the 
title  of  the  office  vacant],  for  the  current  year  [or  as  the  case  maybe], 
whereby  said  office  has  become  vacant. 

Therefore,  we,  reposing  full  confidence  in  your  integrity  and  ability, 
have  appointed  and  do  hereby  appoint  you  a  [here  insert  the  title  of 
the  office],  for  said  town,  to  hold  said  office  until  some  other  perron 
shall  be  chosen  or  appointed  in  your  stead ;  and  you  will  have  the 
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thus  occurring,  except  in  cases  of  vacancy  in  the  office  of  jus¬ 
tice  of  the  peace  or  constable. (1) 

Sec.  8.  When  any  appointment  shall  be  made,  as  provided  warrant  of 

t/  a  L  y  jl  appointment 

m  the  two  preceding  sections,  the  officers  making  the  same  to  be  filed, 
shall  cause  the  warrant  of  appointment  to  be  forthwith  filed  in 


same  powers,  and  be  subject  to  the  same  duties  and  penalties  as  if 
you  had  been  duly  chosen  by  the  electors  of  said  town. 

-i  i  -i  i  -t  *i  i 


In  witness  whereof,  we  have 

affixed  our  seals,  at - ,  this 

J. 

S. 

J. 


hereunto  subscribed  our  names  and 
day  of - ,  A.D.  18 — . 


P.,  Justice  of  the  Peace. 
W.,  Justice  of  the  Peace. 
C.,  Supervisor. 


W.  G.,  Town  Clerk. 


SEAL.J 

SEAL.] 

SEAL.] 

‘SEAL.] 


Where  the  law  required  the  appointment  of  a  collector  of  taxes  to  be  in 
writing,  but  the  appointment  was  made  by  parol,  and  a  tax  warrant  issued  to  him 
upon  such  appointment,  held,  that  although  the  appointment  was  irregular,  the  per¬ 
son  thus  appointed  was  an  officer  de  facto,  and  his  acts  were  valid  as  to  the  public 
and  third  persons.  Hamlin  v.  Dingman,  5  Lans.  R.,  (N.  Y.)  61. 

One  appointed  to  an  office  by  a  person  having  no  authority,  and  commissioned 
by  a  person  having  no  authority,  is  an  officer  de  facto.  Mallett  v.  Uncle  Sam,  etc.,  1 
Nev.  R.,  188;  Sawyer  v.  Hayden,  1  Nev.  R.,  7o. 

After  the  appointment  of  any  person  to  a  town  office  to  fill  a  vacancy,  the  elec¬ 
tors  cannot  hold  a  special  town  meeting  and  fill  such  vacancy  by  election ;  the 
person  appointed  will  hold  over  until  the  expiration  of  the  time  for  which  his  pre¬ 
decessor  was  elected.  People  v.  Van  Horne,  18  Wend.  R.,  515. 

Before  the  board  can  appoint ,  a  vacancy  must  in  fact  ‘exist.  The  vacancy  can 
not  be  created  by  the  mere  act  of  the  board  declaring  that  a  vacancy  exists.  Opin. 
Att’y  Gen’l  Colville,  (Minn.)  May  2, 1867. 

No  authority  exists  to  appoint  a  person  to  an  office,  such  as  town  assessor,  who  is 
not  a  resident  of  the  town,  Opin.  Att’y  Gen’l  Cole,  (Minn.)  Vol  1.  214. 

Concerning  vacancies  intown  offices,  see  Div.  VIII.,  “Elections,”  Secs.  124, 125. 
The  provisions  of  these  sections,  it  would  seem,  are  intended  to  apply  also  to  towrn 
officers,  as  well  as  others,  except  that  the  resignation  of  town  officers  is  to  be  made 
to  the  justices  of  the  peace  of  the  town,  as  provided  by  this  act.  Art.  X.,  Sec.  4, 
post,  p.  66. 

(1)  In  regard  to  vacancy  in  the  office  of  justice  of  the  peace  and  constable, 
the  act  concerning  justices  of  the  peace  and  constables  (See  Haines’  Treatise  — 
new  edition  — p.  72)  enacts  as  follows: 

Sec.  3.  When  a  vacancy  occurs  in  the  office  of  a  justice  of  the  peace  or  constable 
by  death,  resignation,  removal  from  the  town  or  precinct,  or  other  cause,  if  the 
unexpired  term  exceeds  one  year,  his  office  shall  be  filled  by  special  election,  and  it 
shall  be  the  duty  of  the  town  clerk,  in  counties  under  township  organization,  and 
county  clerks,  in  counties  not  under  township  organization,  in  case  of  such  vacancy, 
to  issue  his  order  to  the  judges  of  election  of  the  proper  town  or  precinct,  requiring 
them  on  a  certain  day  therein  named,  not  less  than  twenty  days  from  the  issuing  of 
such  order,  to  hold  an  election  to  fill  such  vacancy,  and  at  the  same  time  the  county 
clerk  shall  deliver  to  such  judges  three  copies  of  a  notice  of  such  election,  two  of 
which  notices  shall  be  posted  up  in  such  town  or  precinct  in  the  most  public  places 
therein.  And  an  election  shall  be  held  pursuant  to  such  order,  and  conducted  as 
other  elections.  If  the  unexpired  term  of  his  office  does  not  exceed  one  year,  the 
vacancy  shall  be  filled  by  appointment  by  the  county  board. 


Form  of  Order  of  Special  Election  for  Justice  of  the  Peace  or  Constable. 

To  the  judges  of  election  of  the  town  of - ,  in  the  county  of 

- ,  Illinois . 

You  are  hereby  ordered  and  required  to  hold  a  special  election  in 

said  town  on  the  - - -  day  of - ,  A.D.  18 — ,  for  the  election  of  one 

justice  of  the  peace  \or  constable,  as  the  case  may  be~],  to  fill  a  vacancy 
existing  in  that  office  in  said  town.  Herewith  are  delivered  to  you 
three  copies  of  a  notice  of  such  election,  two  of  which  should  be 
posted  up  in  said  town,  in  the  most  public  places  therein. 

Given  under  my  hand,  this - day  of - ,  A.D.  ]  8 — . 

A.  B.,  Town  Clerk. 
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J  ustices  may 

accept 

resignation. 


Proviso. 


J  ustices  and 
constables. 


the  office  of  the  town  clerk,  who  shall  immediately  give  notice 
to  each  person  appointed.(l) 

Sec.  4.  The  justices  of  the  peace  of  a  town  may,  for  suf¬ 
ficient  cause  shown  to  them,  accept  the  resignation  of  any 
town  officer  of  their  town,  and  whenever  they  shall  accept  any 
such  resignation,  they  shall  forthwith  give  such  notice  thereof 
to  the  town  clerk  of  the  town,  who  shall  make  a  minute  thereof 
upon  the  town  records  :  Provided ,  that  in  towns  having  more 
then  two  justices  of  the  peace,  such  resignation  may  he 
accepted  by  any  two  of  them ;  and  in  case  of  the  resignation 
of  a  justice  of  the  peace  or  constable,  the  town  clerk  shall 
immediately,  upon  receiving  notice  thereof,  transmit  a  copy  of 
such  notice  to  the  county  clerk. (2) 


Form  of  Notice  for  Special  Election  of  Justice  of  the  Peace  or  Constable. 

SPECIAL  ELECTION. 

Notice  is  hereby  given  that  a  special  election  will  be  held  in  the 

town  of - ,  in  the  county  of - ,  and  State  of  Illinois,  at - , 

on  the - day  of - ,  A.D.  18 — ,  for  the  purpose  of  electing  one 

justice  of  the  peace  [ or  constable,  as  the  case  may  be],  to  fill  a  vacancy 
existing  in  that  office  in  said  town,  which  election  will  be  opened  at 
eight  o’clock  in  the  morning,  and  continue  open  until  seven  o’clock 
in  the  afternoon  of  that  day. 

Dated  at - ,  this  - day  of - ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and - . 

A.  B.,  Town  Clerk. 

It  would  seem  proper  that  special  elections  for  justices  of  the  peace  and  con¬ 
stables  should  be  held  in  the  manner  that  regular  town  electious  are  held,  under 
this  act ;  that  is,  through  the  organization  of  a  town  meeting.  It  has  been  held  that 
where  a  town  election  is  authorized  to  be  held,  and  no  mode  of  conducting  it  is  pro¬ 
vided,  that  it  should  be  conducted  according  to  the  township  organization  act,  and 
not  under  the  general  election  law.  The  People  ex  rel.,  etc.,  v.  Dutcher,  56  Ill.  R.,  144. 

(1)  Form  of  Notice  by  Town  Clerk  to  one  appointed  to  fill  vacancy. 

To  R.  H.,  Esq.,  of  the  town  of - ,  in  the  county  of - ,  and 

State  of  Illinois . 

You  are  hereby  notified  that  on  the  — —  day  of - ,  A.D.  18 — , 

J.  P.,  S.  W.,  J.  C.  and  W.  G.,  justices  of  the  peace,  supervisor  and 
town  clerk  of  said  town,  by  their  warrant  of  that  date,  under  their 
hands  and  seals,  appointed  you  to  the  office  of  [ here  insert  the  title  of 
the  office]  for  said  town,  which  warrant  has  been  duly  filed  in  my  office. 

Given  under  my  hand,  this - day  of - ,  A.D.  18 — . 

W.  G.,  Town  Clerk. 

(2)  Form  of  Resignation  of  Tovm  Officer. 

To  G.  B.  and  G.  F.,  Esqrs.,  justices  of  the  peace  of  the  town  of  — - , 

in  the  county  of - ,  and  State  of  Illinois  : 

By  reason  of  [here  state  the  cause  of  resignation]  I  hereby  resign  the 
office  of  commissioner  of  highways  for  said  town  [or  as  the  case  may 
be],  and  respectfully  ask  that  you  may  accept  mv  resignation. 

J,  B. 

Dated  at - ,  this - day  of - ,  A.D.  18 — . 

We,  the  undersigned,  justices  of  the  peace  of  the  said  town  of 
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ARTICLE  XI. 

THE  SUPERVISOR  AND  HIS  DUTIES. 

Section  1.  The  supervisor,  before  entering  upon  the  duties  Supervisor  give 
of  his  office,  shall  give  bond  to  the  town,  with  one  or  morebond' 
sureties,  in  at  least  double  the  amount  of  money  which  may 
come  into  his  hands,  conditioned  for  the  faithful  discharge  of  condition, 
his  duties  as  such  supervisor,  and  that  he  will  safely  keep  and 
pay  over  all  money  entrusted  to  his  keeping  as  such  super¬ 
visor —  such  bond  to  be  approved  by  the  town  clerk,  and  filed  Approval, 
in  his  office,  with  such  approval  indorsed  thereon.  Whenever 
the  town  clerk  shall  ascertain  that  such  bond  has  been  forfeited, 
he  shall  institute  suit  against  such  supervisor.  If  the  clerk 
shall  fail  or  refuse  to  institute  such  suit,  any  person  interested  suit  on  bond, 
therein  many  institute  the  same.(l) 


- ,  being  satisfied  of  the  sufficiency  of  the  cause  shown  above, 

do  accept  of  the  resignation  of  the  said  J.  B 

Witness  our  hands,  this - day  of  - ,  18 — . 

G  F* }  Justices  of  the  Peace. 

If  the  resignation  of  an  officer  be  not  accepted ,  he  remains  in  office.  Bouv. 
Law  Diet.,  title  “  Resignation,”  4  Dev.  N.  C.  R.,  1. 

An  office  may  be  vacated  by  abandonment,  or  resigned  by  parol,  and  the  exist¬ 
ence  of  a  vacancy  in  either  case,  will  depend  upon  all  the  facts  and  circumstances 
attending  the  same.  State  v.  Allen,  21  Ind.  R.,  516. 

Any  voluntary  act  of  an  officer,  which  permanently  disables  him  to  perform  the 
duties  of  his  office,  such  as  enlistment  in  the  military  service  of  the  United  States, 
will  amount  to  a  constructive  resignation  of  his  office  by  abandonment.  State  v. 
Allen,  21  Ind.  R.,  516;  Bryan  v.  Cattell ,  15  Iowa  R.  (7  With.),  538. 

One  who  has  been  elected  to  an  office  cannot  resign  it  until  he  has  been  qualified, 
and  has  entered  into  possession  of  it.  Miller  v.  Board  of  Supervisors,  25  Cal.  R.,  93. 

A  county  superintendent  of  schools  addressed  and  presented  to  the  county  court 
of  his  county  a  paper,  as  follows: 

“The  undersigned  hereby  tenders  his  resignation  as  county  superintendent  of 
schools.” 

This  paper  was  received  by  the  court,  and  handed  to  their  clerk  to  be  placed  on 
the  files  of  the  court,  and  was  by  him  so  filed.  This  was  a  virtual  acceptance  of  the 
resignation,  which  was  not  subject  to  be  revoked  by  the  party  presenting  it.  It  was 
not  necessary  to  anter  an  order  upon  the  records  accepting  the  resignation  in  form. 
Pace  v.  The  People  ex  rel.,  etc.,  50  Ill.  R.,  132. 

(1)  Form  of  Supervisor’s  Bond. 

Know  all  men  by  these  presents,  that  we,  0.  G.,  A.  D.  and  J.  F.,  of 

the  town  of - ,  in  the  county  of - ,  and  State  of  Illinois,  are  held 

and  firmly  bound  unto  the  said  town  of - •,  in  the  sum  of  [ here 

insert  double  the  amount  of  money  that  may  come  to  his  hands ],  for  the 
payment  of  which  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  and  each  of  them,  jointly,  sev¬ 
erally  and  firmly,  by  these  presents.  Sealed  with  our  seals,  and 
dated  this - day  of - ,  A.D.  18 — . 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
above  bounden  J.  G.  has  been  chosen  supervisor  of  the  said  town  of 

- for  the  current  year.  Now,  therefore,  if  the  said  J.  G.  shall 

faithfully  discharge  his  duties  as  such  supervisor,  and  shall  safely 
keep  and  pay  over  all  money  entrusted  to  his  keeping  as  such  super- 
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Supervisor  Sec.  2.  The  supervisor  of  each  town  shall  receive  and  pay 

moneys.  ^  an  moneyS  raised  therein  for  defraying  town  charges,  ex¬ 
cept  those  raised  for  the  support  of  highways  and  bridges.  (1) 
Prosecute  suits.  Sec.  3.  He  shall  prosecute,  in  the  name  of  his  town  or  other¬ 
wise,  as  may  be  necessary,  for  all  penalties  or  forfeitures  given 
by  law  to  such  town,  or  for  its  use,  and  for  which  no  other 


visor,  then  the  above  obligation  to  be  void  and  of  no  effect,  otherwise 
to  remain  in  full  force  and  effect. 

J.  G.  [seal.] 

A.  D.  [seal.] 

J.  F.  [seal.] 

Form  of  Clerk's  Approval  to  be  indorsed  on  Supervisor's  Bond. 

I  approve  the  within  [or  above]  bond,  this - day  of - ,  A.D. 

18—.  W.  M.,  Town  Clerk. 

The  town  cleric  being  required  to  approve  the  bond  of  the  supervisor,  he  would 
seem,  to  be  the  proper  person  to  ascertain  and  fix  the  amount  to  be  inserted  in  the 
bond. 

A  recovery  may  be  had  on  a  bond  given  for  the  benefit  of  the  public,  although 
it  has  not  been  approved  as  required  by  law.  Peoples.  Johr,  22  Mich.  R.,  461. 

The  supervisor  of  a  town  is  not,  in  the  ordinary  acceptation  of  the  term,  or.  in 
other  words,  is  not  for  all  purposes,  the  agent  of  the  town,  and  the  town  is  not  liable 
for  his  errors  in  judgment.  Davis  v.  Kalamazoo ,  1  Mich.  (N.  P ),  16. 

(1)  The  supervisor ,  as  custodian  of  the  funds  of  the  town,  must  pay  out  the 
same  according  to  law ;  he  is  not  required,  nor  permitted,  to  pay  over, money  in  obe¬ 
dience  to  an  illegal  vote  of  the  town.  Towns  have  no  right  to  give  away  money  col¬ 
lected  of  the  inhabitants  by  taxation.  Hooper  v.  Emery,  2  Shep.  (Maine)  R.,  375. 

Township  treasurers,  under  the  school  law.  are  held  to  be  insurers  of  the  funds 
coming  to  their  possession,  and  nothing  can  relieve  them  from  their  obligation  to 
safely  keep  and  pay  over  such  funds,  but  the  act  of  God  or  of  the  public  enemy. 
Thompson  et  al.  v.  Board  of  Trustees,  etc.,  30  ill.  R.,  99.  And  such  is  doubtless  the  rule 
in  regard  to  supervisor,  as  the  custodian  of  the  town  funds. 

A  township  trustee  who,  by  law,  was  custodian  of  the  town  funds,  made  a  contract 
for  the  township,  whereby  he  became  liable,  in  his  official  capacity,  to  pay  a  certain 
sum  of  money.  He  afterwards  made  payment  in  goods  of  his  own,  or  by  giving 
credit  on  account  due  him  personally  by  the  other  party,  and  with  his  consent,  who 
thereupon  released  the  township.  Held,  that  the  fact  that  the  trustee  retained  a  cor¬ 
responding  amount  of  the  township  funds  applicable  to  that  purpose,  did  not  consti¬ 
tute  a  conversion  of  the  funds  of  the  township  to  his  private  use,  or  render  him 
liable  therefor  in  a  suit  on  his  official  bond.  State  v.  Parker,  33  Ind.  K.,  285. 

The  law  provides  no  eacpress  mode  by  which  the  supervisor  shall  be  governed 
in  paying  out  the  funds  of  the  town.  He  can  pay  only  such  claims  as  are  properly  a 
town  charge.  As  to  what  is  a  town  charge,  has  been  left  to  the  town  auditors  to 
determine.  (See  Art.  XIII.,  post,  p.  72.)  The  certificate  of  the  town  auditors,  show¬ 
ing  what  claims  have  been  allowed  against  the  town,  being  filed  with  the  town  clerk, 
it  would  seem  proper  that  he  should  give  the  party  in  whose  favor  a  claim  is  allowed, 
some  evidence  of  its  being  audited;  this  may  be  done  by  an  order  on  the  supervisor, 
something  in  the  nature  of  a  certificate,  reciting  the  fact  of  auditing  as  appears  from 
the  files  of  the  town  clerk’s  office.  When  this  order  or  certificate  is  paid,  the  receipt 
of  the  party  in  whose  favor  the  claim  is  audited  may  be  indorsed  thereon,  which 
will  form  a  voucher  to  the  supervisor  for  payment  of  the  amount.  Such  an  order,  if 
the  acceptance  of  the  supervisor  is  written  ^thereon,  and  is  issued  for  an  amount 
properly  audited,  would  be  good  in  the  hands  of  the  payee,  or  the  person  to  whom 
it  may  be  indorsed.  It  would  differ,  however,  from  commercial  paper,  in  this,  that 
it  would  continue  subject  to  all  equities  between  the  original  parties.  Emery  v. 
Mariaville,  56  Maine  R.(  315.  But  the  town  would  not  be  liable  until  after  demand 
and  refusal  of  payment.  Packard  v.  Bovina .  24  Wis.  R.,  382. 

The  following  may  be  the  form  of  the  clerk’s  order  on  the  supervisor  for  payment 
of  a  claim  which  has  been  audited  by  the  town  auditors : 

Form  of  Town  Clerk's  Order  on  Supervisor. 

$ - •  Town  Clerk’s  Office, 

State  of  Illinois,  "1  - Township, 

- County,  j  - 18 — . 

The  supervisor  of  the  town  of - will  pay  to - ,  or  order, 

the  sum.  of - dollars  and - cents,  being  the  amount  duly 


ART.  XI.] 


SUPERVISOR  AND  HIS  DUTIES. 


69 


officer  is  specially  directed  to  prosecute,  except  as  may  be  other¬ 
wise  directed  by  the  town  meeting. (1) 

Sec.  4.  He  shall  keep  a  just  and  true  account  of  the  receipts  Keep  accounts, 
and  expenditures  of  all  moneys  which  shall  come  into  his  hands 
by  virtue  of  his  office,  in  a  book  to  be  provided  for  that  pur-  Rook, 
pose  at  the  expense  of  the  town ;  and  said  book  shall  be  deliv¬ 
ered  to  his  successor  in  office. (2) 

Sec.  5.  On  Tuesday  preceding  tne  annual  town  meeting,  he  Account  with 
shall  account  to  the  board  of  auditors  for  all  moneys  received 
and  disbursed  by  him  in  his  official  capacity. 

Sec.  6.  At  every  such  accounting,  the  justices  and  town  Certificate  in 
clerk,  or  a  majority  of  them,  shall  enter  a  certificate  in  the  book, 
supervisor’s  official  book  of  accounts,  showing  the  state  of  his 
accounts  at  the  date  of  his  certificate.  (3) 


audited  and  allowed  him  on  the  -  day  of - ,  A.D.  18 — ,  as 

appears  from  the  certificate  of  town  auditors  of  said  town  on  file  in 
mv  office,  for  [here  set  forth  for  what  the  claim  is  audited']. 

- ,  Town  Clerk. 

The  following  may  be  the  form  of  receipt  of  payment  to  be  indorsed  on  the  fore¬ 
going  order  or  certificate : 

Form  of  Receipt  of  Payment  to  he  indorsed  on  Town  Order. 

Received  of - ,  supervisor, - dollars  and - cents,  in 

full  of  the  within. 


(I)  A  supervisor  of  a  town ,  in  discharging  his  duties  as  such,  acts  not  in  his 
natural,  but  his  official  capacity;  and  is  pro  tanlo  a  corporation.  He  has  capacity  of 
suing  and  being  sued  so  far  as  his  trust  is  concerned.  The  right  to  sue  is  incident  to 
his  office,  and  passes  to  his  successor.  If,  in  a  suit  brought  by  or  against  a  supervi¬ 
sor  as  such,  he  fails  in  his  action,  execution  goes  against  him  personally,  and  his 
remedy  is  against  the  town.  So  held  in  New  York.  Jansen  v.  Ostrander,  1  Cowen 
R.,  670. 

Special  authority  from  the  electors  of  a  town  is  not  necessary  to  enable  the  super¬ 
visor  to  defend  a  suit  against  the  town,  or  to  take  an  appeal  therein.  Homer  v.  Town 
of  Polk,  6  Wis.  R.,  350. 

(2)  Form  of  keeping  Supervisor's  Book. 

M.  L.,  supervisor  of  the  town  of - ,  in  account  with  said  town. 


Dk.  Cr. 


DATE. 

DOLLS. 

CTS. 

DATE. 

DOLLS. 

CTS. 

18— 
Feb.  1 

Toam’t  rec’dof  col¬ 
lector  of  the  town. 

150 

50 

18— 
Jan’y  1 

Byam’t  paid  for  su¬ 
pervisor’s  book... 
By  am’t  paid  F.  B. 
for  services  .  as 
town  auditor . 

5 

00 

April  1 

1 

00 

3)  Form  of  Certificate  of  Justices  of  the  Peace  and  Town  Clerk,  to  he 
entered  in  Supervisor's  Book  upon  examination  of  his  Accounts. 

-  County  \ 

Town  of - .  j  s 

We,  the  undersigned,  the  justices  of  the  peace  and  town  clerk  of 

the  said  town  of - ,  do  hereby  certify  that  we  have  this  day 

examined  the  foregoing  account  [ the  certificate  being  entered  at  the  close 
of  the  account  at  every  such  accounting ]  of  M.  L.,  supervisor  of  said  town, 
and  that  we  find  the  same  in  all  respects  correct  and  true,  and  that 


TO 
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Receive 

accounts. 


Supervisor  Sec.  7.  The  supervisors  of  each  town,  except  the  supervi- 
bofrd! count>  sors  of  towns  in  Cook  county,  shall  attend  all  meetings  of  the 
county  board  of  the  county. (1) 

Sec.  8.  ITe  shall  receive  all  accounts  which  may  be  pre¬ 
sented  to  him  against  the  town,  and  shall  lay  them  before  the 
board  of  town  auditors  at  or  before  their  next  meeting. 

Neglect  of  duty.  Sec.  9.  If  any  supervisor  shall  refuse,  or  shall  willfuny 

neglect  to  perform  any  of  the  duties  of  his  office  contained  in 
the  preceding  sections  of  this  article,  he  shall  forfeit  to  the 
towTn  the  sum  of  fifty  dollars,  and  be  disqualified  to  act  as  the 
supervisor  of  said  town. 

Sec.  10.  Assistant  supervisors  shall  have  no  power  or  duties 
as  town  officers,  but  shall  be  members  of  the  county  board  of 
their  respective  counties,  and  shall  have  and  enjoy  the  same 
powers  and  rights  as  other  members. 

Sec.  11.  The  supervisors  of  towns  in  Cook  county  shall 
perform  the  same  duties  as  supervisors  of  towns  in  other 
counties  under  township  organization,  except  that  they  shall 
not  be  members  of  the  county  board,  or  exercise  any  of  the 
powers  thereof.  They  shall  have  the  same  compensation  for 
their  services  as  is  or  may  be  prescribed  by  law  for  similar 
services  rendered  by  other  supervisors  of  towns. 


Penalty. 


Assistant 

supervisors 


Supervisors  in 
Cook  county 


ARTICLE  XII. 


THE  TOWN  CLERK  AND  HIS  DUTIES. 


Custody  of 
records. 


Administer 

oaths. 


Section  1.  The  town  clerk  shall  have  the  custody  of  all 
records,  books  and  papers  of  the  town,  and  he  shall  duly  file 
all  certificates  or  oaths  and  other  papers  required  by  law  to  be 
filed  in  his  office.  He  is  authorized  to  administer  oaths  and 
take  affidavits  in  all  cases  required  by  law  to  be  administered 
or  taken  by  town  officers.(2) 

- dollars  and - 


there  appears  at  this  date  to  be  a  balance  of - 

cents  in  the  hands  of  said  supervisor. 

Witness  our  hands,  this - day  of  March,  A.D.  18 — . 

H  L  ’  }  Jus^cefl  °f  the  Peace. 

F.  B.,  Town  Clerk. 

(1)  In  reqard  to  Cool*  county ,  the  Constitution,  Art.  X.,  Sec.  7,  provides  as  fol¬ 
lows  :  “  The  county  affairs  of  Cook  county  shall  be  managed  by  a  board  of  commis¬ 
sioners  of  fifteen  persons,  ten  of  whom  shall  be  elected  from  the  city  of  Chicago, 
and  five  from  the  towns  outside  of  said  city,  in  such  manner  as  may  be  provided  by 
law.” 

(2)  When  the  town  clerk  files  a  paper  in  his  office  he  should  make  an  entry 
thereof  upon  it,  with  the  date  of  tiling,  in  the  following  form: 


Filed  this 


Form  of  Entry  of  Filing  Paper  by  Town  Clerk. 


day  of 


A.D.  18 — .  J.  J.,  Town  Clerk. 


ART.  XII.] 


TOWN  CLERK  AND  HIS  DUTIES. 


71 


Sec.  2.  He  shall  record  in  the  hook  of  records  of  his  town  Town  clerk 
the  minutes  of  the  proceedings  of  every  town  meeting  held  proceedings 
therein,  and  shall  enter  in  said  book  every  order  or  direction, and  bydaws- 
and  all  by-laws,  rules  and  regulations  made  by  any  town 
meeting.(l) 

Sec.  3.  He  shall  deliver  to  the  supervisor,  before  the  Deliver  to 
annual  meeting  of  the  county  board  of  the  county,  in  each  copies  of  votes, 
year,  certified  copies  of  all  entries  of  votes  for  raising  money 
made  since  the  last  annual  meeting  of  the  county  board. (2) 

Sec.  4.  He  shall,  annually,  at  the  time  required  by  law,  certify  taxes, 
certify  to  the  county  clerk  the  amount  of  taxes  required  to  be 
raised  for  all  town  purposes. 

Sec.  5.  If  any  town  clerk  shall  willfully  omit  to  make  such  Neglect  of 
return,  he  shall  be  fined  for  each  offense  not  exceeding  tenduty— penalty' 
dollars. 

Sec.  6.  Copies  of  all  papers  duly  filed  in  the  office  of  the  certified  copies 
town  clerk,  and  transcripts  from  the  town  records  certified  by  cvldence- 
him,  shall  be  evidence  in  all  courts  with  like  effect  as  if  the 
originals  were  produced. (3) 


Where  a  town  clerk  is  required  by  law  to  perform  a  mere  ministerial  act,  as 
the  countersigning  of  bonds  issued  on  a  subscription  to  the  stock  of  a  railroad  com¬ 
pany,  it  is  not  his  province,  when  called  upon  to  do  the  act,  to  determine  whether 
the  proper  steps  have  been  taken  to  authorize  the  issuance  of  the  bonds.  The  law 
provides  another  mode  in  which  that  question  could  be  properly  determined  (citing 
The  People  v.Dean,  3  Wend.  R.,  438).  Houston  v.  The  People  ex  rel.,  etc.,  55  Ill.  R.,  398- 
This  case  is  not  in  harmony,  however,  with  the  ruling  in  the  case  of  The  People  ex 
rel.  Stine  v.  The  Board  of  Supervisors  of  Vermilion  Co.,  47  Ill.  R.,  256. 


(1)  It  is  competent  for  one  chosen  torvn  clerk  to  make  a  record  of  his  own 
election  and  qualification.  Briggs  v.  Murdock ,  13  Pick.  R.,  305. 

The  by-laws  or  ordinances  of  a  town,  printed  and  pasted  into  the  regular 
record  book  for  containing  the  same,  are  admissible  in  evidence,  as  being  duly 
recorded.  Eubanks  v.  Town  of  Ashley,  36  Ill.  It.,  177. 

(2)  Form  of  Certificate  of  Town  Clerk  to  accompany  Book  of  Entries  of 
Votes  for  Raising  Money ,  Recorded  in  Town  Book. 

■ - County,  1 

Town  of - .  /  s  ’ 

I  do  hereby  certify  that  the  foregoing  are  true  copies  of  entries  of 
votes  for  raising  money  made  since  the  last  meeting  of  the  board  of 
supervisors,  and  recorded  in  the  town  book. 

Witness  my  hand  this - day  of - ,  A.D.  18 — . 

W.  L.,  Town  Clerk  of  said  Town. 


(3)  Form  of  Certificate  of  Town  Clerk  to  copies  of  Papers  and  Records. 


County, 


J 


ss. 


Town  of - ,  j 

I.  J.  M.,  town  clerk  of  said  town  of - ,  do  hereby  certify  that 

the  foregoing  [or  within]  is  a  true  and  correct  copy  of  the  original 
thereof  on  file  in  my  office  [or  is  a  true  and  correct,  transcript  from 
the  original  book  of  records  of  said  town,  wherein  is  contained  the 
entry  or  lecord  of  all  such  matters]. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this - 


clav  of 


A.D.  18— 


[seal.] 


J.  M.,  Town  Clerk. 
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ARTICLE  XIII. 


THE  BOARD  OF  TOWN  AUDITORS. 


Officers  com¬ 
posing  board 
of  auditors. 


In  case  cf 
absence. 


Time  and  place 
of  meeting. 


Examine 

accounts. 


Audit 

accounts. 


Section  1.  In  each  town  the  supervisor,  town  clerk  and  jus¬ 
tices  of  the  peace  of  the  town  shall  constitute  a  hoard  of  audi¬ 
tors  ;  said  board  shall  consist  of  no  less  than  three  persons, 
and  each  person  shall  cast  but  one  vote.(l) 

Sec.  2.  In  case  of  the  absence  of  any  or  either  of  the  said 
officers,  or  their  failure  to  attend  any  meeting  of  the  board, 
those  attending  may  associate  with  them  the  collector  or  asses¬ 
sor  of  the  town,  or  both,  in  the  place  of  any  absentee  or  ab¬ 
sentees,  as  the  case  may  be,  who  shall  act  for  the  time  being 
as  members  of  such  board. (2) 

Sec.  3.  Said  board  of  auditors  shall  meet  at  the  town  clerk’s 
office  for  the  purpose  of  examining  and  auditing  the  town  ac¬ 
counts,  semi-annually,  on  the  Tuesday  next  preceding  the  annual 
meeting  of  the  county  board,  and  on  the  Tuesday  next  preced¬ 
ing  the  annual  town  meeting. 

Sec.  4.  The  board  of  auditors  shall,  at  the  same  time  and 
place  as  stated  in  section  three,  examine  the  accounts  of  the 
supervisor,  overseer  of  the  poor  (where  the  town  sustains  its 
own  poor)  and  the  commissioners  of  highways  of  such  town,  for 
all  moneys  received  and  disbursed  by  them,  and  shall  also  ex¬ 
amine  and  audit  all  charges  and  claims  against  their  town  and 
the  compensation  of  all  town  officers,  except  the  compensation 
of  supervisors  for  county  services. (3) 


(1)  Each  justice  of  the  pence  of  the  township  is  a  member  of  the  board  Of 
town  auditors.  The  number  of  the  justices  who  shall  be  town  auditors  of  a  town  is 
not  limited ;  but  the  law  includes  them  all,  whatever  may  be  the  number  allowed 
in  the  township.  Opinion  Att’y  Gcn’l  Edsall,  Aug.  13, 1873.  This  is  not  intended 
to  include  police  magistrates. 

When  all  the  officers  forming  the  board  of  totvn  auditors  have  met,  a  ma¬ 
jority  of  them  may  decide  upon  questions  coming  before  them,  and  their  certificate 
will  be  valid,  although  the  supervisor  has  refused  to  sign  it.  Onderdonk  v.  Supervi¬ 
sor,  1  Hill  R.,  195. 

(2)  It  will  be  observed  that  any  three  of  the  officers  named  in  the  first  section 
of  this  article  may  comprise  the  board  of  town  auditors;  thus  if  any  three  of  these 
are  present,  there  would  seem  to  be  no  necessity  for  associating  the  collector  or 
assessor. 

(3)  The  auditors  of  town  accounts  may  be  compelled  by  mandamus  to  audit 
the  amount  allowred  for  damages  by  taking'  land  for  a  highway,  and  to  take  such 
measures  as  the  law  has  placed  in  their  power  to  collect  the  money  ;  although  the 
party  may  have  a  remedy  by  action  against  the  town.  Van  Vleit  ex  rel.,  etc.,  v.  Wilson 
et  at.,  17  Wis.  R.,  G87.  And  they  may  be  compelled  by  mandamus  to  perform  any 
ministerial  duty  which  the  law  imposes  upon  them.  Carpenter  ex  rel.,  etc.,  v.  Supervi¬ 
sors  of  Town  of  Beloit,  20  Wis.  R.,  79. 

It  is  held  ( Supervisors  v.  Ottawa,  12  Ill.  R.,  480)  that  the  board  of  supervisors  in  such 
counties  as  have  adopted  township  organization  are  required  to  provide  for  the  sup¬ 
port  of  the  paupers  of  the  county,  and  that  there  is  no  foundation  for  a  distinction 
betwreen  county  and  town  paupers.  The  section  of  this  act,  therefore,  providing  for 
the  account  oh  overseer  of  the  poor,  will  not  apply  except  in  those  counties  where 
by  special  enactment  the  town  support  their  own  poor. 
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Sec.  5.  The  accounts  so  audited,  and  those  rejected,  if  any,  Accounts 
shall  be  delivered,  with  the  certificate  of  the  auditors,  or  a  ma-  town  clerk, 
jority  of  them,  to  the  town  clerk,  to  be  by  him  kept  on  file  for 
the  inspection  of  any  of  the  inhabitants  of  the  town.  They 
shall  also  be  produced  by  the  town  clerk  at  the  next  annual 
meeting,  and  shall  be  there  read  by  him. 

Sec.  6.  The  board  of  auditors  may  require  any  account  Affidavit  may 
presented  to  be  verified  by  affidavit,  setting  forth  that  the be  re<imreci- 
same  is  correct  and  just,  and  is  unpaid,  or,  if  any  part  thereof 
has  been  paid,  setting  forth  how  much.(l) 

Sec.  7.  The  board  shall  make  a  certificate,  to  be  signed  by  Certificate  of 
a  majority  of  the  said  board,  specifying  the  nature  of  theaccount’ 
claim  or  demand,  and  to  whom  the  amount  is  allowed,  and 
shall  cause  such  certificate  to  be  delivered  to  the  town  clerk 
of  said  town,  to  be  by  him  kept  on  file  for  the  inspection  of 
any  of  the  inhabitants  of  said  town ;  and  the  aggregate  Aggregate 
amount  thereof  shall  be  certified  to  the  county  clerk  at  the  cStmed  to 
same  time  and  in  the  same  manner  as  other  amounts  required  county  clerk- 
to  be  raised  for  town  purposes,  which  shall  be  levied  and  col-  How  collected, 
lected  as  other  town  taxes,  except  that  in  towns  mentioned  in 
section  four  (4),  Article  IV.,  of  this  act,  the  amount  shall  be 
certified  to  the  county  board,  who  shall  include  the  same  in 
their  estimate  of  the  town  expenses. (2) 


(1)  Form  of  Bill  against  Town  and  Affidavit  of  Correctness. 


Town  of - . 

To  A.  J.  Dr. 

18 — .  March  20.  To  services  as  supervisor,  one  day  out  of 
town  in  attending  to  prosecution  of  suit  in  favor  of  said  town 

against  C.  D.,  pending  in  the - county  circuit  court,  $2.50 

A.  J. 


} 


ss. 


State  of  Illinois, 

- County, 

A.  J.,  being  duly  sworn,  doth  depose  and  say  that  the  foregoing  [or 
annexed]  bill  for  two  dollars  and  fifty  cents  by  him  rendered  against 
the  town  of - ,  in  said  county,  for  services  rendered  as  therein 


stated,  is  correct  and  just  and  is  unpaid. 


A.  J. 


Subscribed  and  sworn  to  before  me,  this 

- day  of - ,  A.D.  18 — . 

J.  D.,  Justice  of  the  Peace. 

Note. — Where  any  part  of  a  bill  has  previously  been  allowed  and  paid,  credit 
therefor  should  be  given  on  the  bill,  and  the  fact  stated  in  the  affidavit. 


(2)  Form  of  Certificate  of  Auditors  allowing  claims  against  a  Town ,  with 
Nature  of  Demand,  and  to  whom  the  Amount  is  allowed. 

— —  County,  \ 

Town  of - ,  j  s  ' 

We,  the  board  of  town  auditors  of  the  said  town  of - ,  having 

duly  met  at  the  town  clerk’s  office  in  said  town,  on  the - day 

of  - - ,  18 — ,  for  the  purpose  of  examining  and  auditing  town 
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Town  officers. 

Expenses. 


Sec.  8.  The  following  shall  be  deemed  town  charges : 

1.  The  compensation  of  town  officers  for  services  rendered 
their  respective  towns. 

2.  Contingent  expenses  necessarily  incurred  for  the  use  and 
benefit  of  th  town. 


accounts,  there  being  present  at  said  meeting  the  supervisor,  town 
clerk  and  justices  of  the  peace  of  the  town  [or  os  the  case  may  he ], 
and  having  examined  all  accounts  presented,  do  hereby  certify  that 
the  following  is  the  nature  of  the  claims  or  demands  against  said 
town  presented  and  allowed  at  said  meeting,  showing  to  whom  the 
several  amounts  are  allowed,  to  wit : 

To  A.  B.,  commissioner  of  highways,  for  services ;  20  days 

necessarily  employed,  at  $1.50  per  day .  $30.00 

To  C.  D.,  supervisor,  for  services  as  such,  10  days  in  the 
town,  at  $1.50  per  day,  and  5  days  out  of  town,  at  $2.50  per 

day .  $27.50 

To  E.  F.,  for  amount  in  full  for  building  a  pound . .  $50.00 


Total  amount  audited . $107,50 

[Specifying  particularly  the  nature  of  each  claim  or  demand ,  and  to 
whom  the  amounts  are  allowed .]  That  we  have  this  day  audited  and 
allowed  to  the  above  named  persons  the  several  sums  as  above 
stated. 

All  of  which  accounts  so  audited,  together  with  those  rejected,  are 
herewith  delivered  to  the  town  clerk. 

Witness  our  hands  this - day  of - ,  A.D.  18 — . 

H.  W.,  Supervisor. 

S.  H.,  Town  Clerk. 

p’  t?  ’  1  Justices  of  the  Peace. 


The  law  makes  no  provision  for  recording  the  proceedings  of  meetings  of  the 
board  of  town  auditors  further  than  what  may  appear  by  their  certificate  of  auditing 
accounts.  It  is  therefore  proper  that  such  certificate  should  be  reasonably  full  in 
details,  showing  that  the  board  was  duly  convened,  and  that  a  competent  number 
of  the  persons  composing  the  board  were  present. 


The  certificate  of  town  auditors  is  conclusive  upon  the  board  of  supervisors; 
it  is  held  in  New  York  that  they  are  precluded  from  going  behind  it  to  inquire  as  to 
the  merits  of  the  particular  items  allowed,  but  are  bound  to  act  upon  the  amount 
audited  without  modification ;  and  that  a  certificate  of  town  auditors  purporting  in 
the  body  of  it  to  have  been  made  by  “  the  board  of  auditors  of  the  town  of  N.  H  ”  is 
sufficient,  though  the  officers  have  merely  signed  their  names  without  adding  their 
official  titles,  and  that  it  need  not  appear  upon  the  face  of  the  certificate  that  the 
auditors  met  at  the  proper  time  and  place.  It  will  suffice  if  in  point  of  fact  their 
meeting  was  regular  in  those  respects.  Onderdonk  v.  Queen's  Co.,  1  Hill  R.,  195. 

Form  of  Town  Clerk’s  Certificate  to  County  Clerk  of  aggregate  amount  of 

Town  Accounts  Audited. 


- County,  1 

Town  of - ,  j  &  ' 

To  the  County  Clerk  of  said  County  : 

I,  A.  B.,  town  clerk  of  said  town  of - ,  do  hereby  certify  that 

the  aggregate  amount  of  accounts  audited  against  said  town  by  the 
board  of  town  auditors  thereof,  at  their  meeting  held  at  the  town 

clerk’s  office  on  the - day  of - ,  18 — ,  is - dollars  and 

- cents,  as  appears  by  the  certificate  of  said  board  duly  deliv¬ 
ered  to  me  and  remaining  on  file  in  my  office. 

In  witness  whereof  I  have  hereunto  set  my  hand  this - day 

of - ,  18—. 


A.  B.,  Town  Clerk. 
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3.  The  moneys  authorized  to  he  raised  by  the  vote  of  a  town  Town  purposes 
meeting  for  any  town  purposes. (1) 

4.  Every  sum  directed  by  law  to  be  raised  for  any  town  other  sums, 
purpose. 

Sec.  9.  The  moneys  necessary  to  defray  the  town  charges  J^bfe°n 
of  each  town  shall  be  levied  on  the  taxable  property  in  such  property  of 
town  in  the  manner  prescribed  in  the  act  for  raising  revenue 
and  other  moneys  for  State  and  county  purposes  and 
expenses.(2) 


ARTICLE  XIV. 


BOARD  OF  HEALTH. 


Section  1.  The  supervisors,  assessor  and  town  clerk  of  ^°dc°Jstitute 
every  town  shall  constitute  a  board  of  health,  and  on  the  health, 
breaking  out  of  any  contagious  disease  in  their  town  or  imme¬ 
diate  vicinity,  they  shall  have  power  to  make  and  enforce  any  J^wcr  0f 
rules  and  regulations  tending  to  check  the  spreading  of  such 
disease  lvithin  the  limits  of  such  town,  as  they  may  think 
proper;  and  for  this  purpose  they  shall  have  power  to  shut  up  May  shut  up 
any  house  or  place  where  any  infected  persons  may  be,  and 
cause  notices  of  warning  to  be  put  thereon,  or  remove  such 
person  to  any  pest  house  within  the  limits  of  said  town,  at  the  Pest  house, 
expense  of  the  party  so  moved,  if  he  be  of  sufficient  ability  to 
pay,  or  otherwise,  at  the  expense  of  said  town  :  Provided ,  that  Proviso, 
nothing  in  this  section  shall  apply  to  any  town,  or  any  part 
thereof,  lying  within  the  corporate  limits  of  any  incorporated  city  or  village 
city  or  village.  (3) 

Sec.  2.  The  town  clerk  shall  keep  a  full  record  of  all  the  Record, 
doings  of  said  board,  and  report  the  same  to  the  annual  meet¬ 
ing  of  such  town. (4) 


(1)  The  expense  of  building  a  town  house  for  holding  town  meetings,  and  for 
other  town  purposes,  is  a  town  charge.  Town  of  Beaver  Dam  v.  Firings,  17  Wis.  R.,  379  ; 
Kempton  v.  Stetson,  13  Mass.  R.,  271. 

(2)  See  Div.  VII.  “  Revenue,”  Secs.  121-127,  post  p.  245,  246. 

(3)  A  board  of  health  has  no  po  wer  to  take  and  occupy  premises  as  a  pest  house 
without  the  owner’s  consent.  Boom  v.  City  of  Utica,  2  Barb.  R.,  104. 

Where  the  inhabitants  of  a  town  are  exposed  to  small-pox,  held,  in  Vermont,  that 
the  authorities  of  the  town,  acting  as  aboard  of  health,  may  take  measures  for  its 
prevention  by  inoculation,  and  the  town  may  legally  vote  a  tax  to  defray  the 
expense.  Hazen  v.  Strong,  2  Vt.  R.,  427, 

Powers  conferred  on  a  board  of  health  should  receive  a  liberal  construction,  for 
the  advancement  of  the  ends  for  which  they  are  bestowed.  Gregory  v.  New  York,  40 
N.  Y.  R„  273. 

(4)  The  rides,  regidations  and  all  doings  of  the  board  of  health  should  he 
reduced  to  writing.  It  is  held  in  New  York  that  parol  evidence  of  the  orders  of  the 
board  of  health  is  inadmissible.  Their  determinations  are  judicial,  and  must  be  in 
writing.  Meeker  v.  Van  Ransslaer,  15  Wend.  R.,  397. 
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compensation.  Sec.  3.  The  members  of  said  board  shall  be  allowed  for  their 
time  spent  in  the  performance  of  their  said  duties  each  the 
sum  of  one  dollar  and  fifty  cents  per  day,  which,  together  'with 
How  paid.  all  bills  by  them  contracted,  and  all  sums  of  money  by  them 
expended,  shall  be  audited  by  the  board  of  auditors  of  such 
town,  and  be  paid  in  the  same  manner  as  other  town  expenses. 

ARTICLE  XY. 

THE  COMPENSATION  OF  TOWN  OFFICERS. 

Compensation  Section  1.  The  following  town  officers  shall  be  entitled  to 
of  town  officers.  compenga^on  a^.  £pe  f0]j0Wing  rates  for  each  day  necessarily 

devoted  by  them  to  the  service  of  the  town  in  the  duties  of 
their  respective  offices  :(1) 

Fees  of  town  1.  The  town  clerk  and  supervisor  shall  receive  for  their  ser- 
oierk.  vices  two  and  a  half  dollars  per  day  wThen  attending  to  town 

business  out  of  town ;  one  dollar  and  fifty  cents  for  town  busi- 
Proviso.  ness  in  their  town :  Provided ,  that  the  town  clerk  shall 
receive  fees,  and  not  a  per  diem,  for  the  following  services : 
For  serving  notices  of  election  upon  town  officers,  as  required 
by  law,  twenty-five  cents  each ;  for  filing  any  paper  required 
by  law  to  be  filed  in  his  office,  ten  cents  each ;  for  posting  up 
notices  required  by  law,  twenty-five  cents  each ;  for  recording 
any  order  or  instrument  of  writing  authorized  by  law,  eight 
cents  for  each  one  hundred  words ;  for  copying  any  record  in 
his  office  and  certifying  to  the  same,  eight  cents  for  every  one 
hundred  words,  to  be  paid  by  the  person  applying  for  the 
same ;  for  copying  by-laws  for  posting  or  publication,  eight 
Paid  by  town,  cents  for  each  one  hundred  words,  to  be  paid  by  the  town. 
Assessor.  The  town  assessor  shall  receive  for  his  services  as  assessor  two 
and  a  half  dollars  per  day. (2) 

Pound  masters’  2.  The  pound  master  shall  be  allowed  the  following 
fees  for  his  services,  to  wit:  For  taking  into  the  pound  and 


(1)  Public  officer's  take  their  offices  with  their  burdens,  as  well  as  advantages,  and 
services  required  of  them  by  law,  for  which  no  pay  is  specially  provided,  must  be 
considered  as  compensated  by  the  fees  allowed  for  other  services.  Miami  v.  Blake, 
21 1  Ad.  R.,  32. 

But  when  the  law  requires  the  services  of  an  individual  in  a  special  capacity,  as 
secretary  of  a  board  of  commissioners,  or  clerk  of  a  town  meeting,  but  makes  no 
provision  for  his  compensation,  he  is  entitled  to  reasonable  compensation.  Territory 
Y.;JSorris,  1  Oregon  It.,  107. 

And  this  would  apply  to  a  moderator  of  a  town  meeting,  who,  in  the  absence  of 
any  express  provision  for  pay,  would  be  entitled  to  reasonable  compensation,  and 
this  may  be  regulated  by  that  allowed  to  other  town  officers  for  similar  services,  as 
that  of  town  clerk  for  services  as  clerk  of  a  town  meeting. 

(2)  A  clerfc  is  not  obliged  to  deliver  a  copy  of  a  record  in  his  office  until  his 
fees  for  making  the  same  are  paid.  The  People  ex  rel.  v.  Rockwell,  2  Scam.  R.,  3.  _ 

Clerks  have.  the  right  to  insist  on  the  payment  of  their  fees  where  the  service  is 
rendered  for  individuals,  at  the  time  the  service  is  performed.  The  People  v.  Harlow , 
29  Ill.  R.,  43. 


ART.  XV.] 


ESTRAYS. 


i  i 


discharging  therefrom  horses,  asses,  mules  and  neat  cattle,  ten 
cents  each ;  sheep  or  lambs,  three  cents  each,  and  swine,  large 
or  small,  five  cents  each.  He  may  also  be  allowed  to  receive 
his  reasonable  charges  for  the  keeping  of  such  animals,  and  charge  for 
the  amount  which  he  shall  charge  therefor  may  be  regulated  anmmif. 
by  the  town  meeting. 

3.  The  officers  composing  the  board  of  appointment  in  caseTown  auditor’s 

ao  compensation. 

of  vacancy,  when  they  shall  meet  for  that  purpose,  and  the 
officers  composing  the  board  of  town  auditors,  shall  each  be 
entitled  to  one  dollar  and  fifty  cents  a  day  for  their  services. 

4.  No  justice  of  the  peace  or  town  officer  shall  be  entitled  No  fee  for 
to  any  fee  or  compensation  from  any  individual  elected  or 
appointed  to  a  town  office  for  administering  to  him  the  oath 

of  office. 

Sec.  2.  Whereas,  the  Constitution  requires  that  the  day  of  Emergency, 
holding  the  annual  township  meeting  shall  be  uniform 
throughout  the  State ;  and  whereas,  in  the  county  of  Cook 
the  day  of  election,  as  fixed  by  law,  is  not  the  same  as  that  in 
the  majority  of  the  counties  in  this  State,  and  there  is  doubt 
whether  any  election  can  legally  be  held  in  such  county  for 
town  officers,  an  emergency  exists  that  this  act  shall  take 
immediate  effect :  therefore,  this  act  shall  take  effect  and  be 
in  force  from  and  after  its  passage. 

ESTRAYS. (1) 

Section  1.  Horses,  mules,  asses,  neat  cattle,  swine,  sheep  when  animals 
or  goats  found  straying  at  any  time  during  the  year  in  counties  ™p  ashtrays! 
where  such  animals  are  not  allowed  to  run  at  large,  or  between 
the  last  day  of  October  and  the  fifteenth  day  of  April  in  other 
counties,  the  owner  thereof  being  unknown,  may  be  taken  up 
as  estrays.(2) 

Sec.  2.  No  person  who  is  not  a  householder  in  the  county 
where  the  estray  is  found  shall  take  up  such  estray,  and  no 
person  shall  be  allowed  to  take  up  any  estray  except  upon  or 
about  his  farm  or  place  of  residence. 

Sec.  3.  No  person  taking  up  an  estray  shall  use  the  same  Advertise 
previous  to  advertising  it;  but  animals  giving  milk  maybe  eoreviang- 
milked  for  their  benefit. 

Sec.  4.  Where  several  estrays  are  taken  up  by  the  same  Several  estrays. 
person,  they  shall  be  included  in  the  same  notices  and  pro¬ 
ceedings. 


('ll  The  sections  here  given,  concerning  estrays,  is  that  portion  of  the  act  in  regard 
to  estrays  v;hich  relates  to  the  duties  of  town  clerks, 

(2)  See  act  concerning  animals  running  at  large,  Div.IX.,  post.  p.  372 
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[div.  I. 


Notice  of 
taking  up  to  be 
posted. 


What  the 
notice  shall 
contain. 


In  counties 
under 
township 
organization. 

Duty  of  town 
clerk. 


Sec.  5.  Whoever  takes  up  or  has  at  any  time  upon  his 
inclosed  lands  an  estray  shall,  within  five  days  thereafter,  post 
up  notices  in  three  of  the  most  public  places  in  the  town  or 
precinct  in  which  the  estray  was  taken  up  or  found,  giving  the 
residence  of  the  taker-up,  and  a  particular  description  of  such 
estray,  its  age,  color  and  marks,  natural  and  artificial,  as  near 
as  may  he,  and  stating  before  what  justice  of  the  peace  in 
such  town  or  precinct,  and  at  what  time,  not  less  than  ten  nor 
more  than  fifteen  days  from  the  time  of  posting  such  notice, 
he  will  apply  to  have  the  estray  appraised. 

Sec.  6.  In  counties  under  township  organization,  the  taker- 
up  shall  also,  within  the  same  time,  deliver  a  copy  of  such 
notice  to  the  town  clerk  of  his  town,  who  shall  enter  the  same 
at  large  in  a  hook  to  be  kept  for  that  purpose,  to  be  known  as 
the  “Town  Estray  Book,”  noting  in  said  hook  the  time  when 
the  notice  is  delivered  to  him.(l) 


(1)  Form  of  Notice  of  taking  up  Estray  by  Householder. 

ESTRAY  NOTICE. 

Notice  is  hereby  given  that  the  subscriber,  a  householder  in  the 
county  of - ,  State  of  Illinois,  who  resides  at  [ give  locality  of  resi¬ 
dence  with  reasonable  certainty ],  in  the  town  of  - - ,  jn  said  count}r, 

did  on  the - day  of - ,  18 — ,  take  up,  upon  his  farm  [or  at  his 

place  of  residence],  in  said  town,  one  estray  cow  [or  as  the  case  may 
be],  of  the  following  description:  [give  particular  description — age, 
color  and  marlzs,  natural  and  artificial,  as  near  as  may  be'],  and  that  the 

subscriber  will,  on  the - day  of - ,  18 — ,  at  the  hour  of  — 

o’clock,  —  M.,  apply  to  L.  M.,  Esq.,  a  justice  of  the  peace  in  said  town 
of - ,  at  his  office  therein,  to  have  the  said  estray  appraised. 

Dated  this - dav  of - ,  18 — . 

A.  B. 

-4  complete  copy  of  the  foregoing  notice  should  be  entered  by  the  town  clerk 
in  the  town  estray  book. 

The  following  maybe  the  form  of  the  town  clerk’s  entry  in  the  estray  book,  noting 
the  time  of  delivery  of  estray  notice : 

Form  of  Town  Clerk’s  entry  in  Estray  Book,  noting  delivery  of  Estray 

Notice. 

The  foregoing  notice  was  delivered  to  me,  C.  D.,  town  clerk  of  the 
town  of - ,  the - dav  of - ,  18 — . 

C.  D., 

Town  Clerk. 

The  foregoing  form  of  entry  is  designed  to  be  made  immediately  following 
the  entry  of  the  estray  notice. 


DIV.  I.] 


CANADA  THISTLES. 


CANADA  THISTLES. 

Approved 

Section  1.  There  may  be  appointed  by  the  boa^d  of  town  Marcu  1o>  18<~ 
auditors  in  counties  under  township  organization,  and  by  the  Commissioner 
county  commissioners  in  counties  not  under  township  organi- of  Canada 
zation,  for  each  township  or  election  precinct,  and  by  the  city 
council  of  any  city,  or  by  the  president  and  trustees  of  any 
town  or  village,  as  the  case  may  be,  some  competent  person,  to 
be  styled  “  Commissioner  of  Canada  Thistles,”  who  shall  take 
the  oath  required  of  township  or  precinct  officers,  and  shall 
hold  his  office  for  the  term  of  three  years,  and  until  his  succes¬ 
sor  is  appointed  and  qualified;  and  he  shall  receive  for  his 
compensation  the  sum  of  two  dollars  a  day,  for  each  full  day  compensation, 
necessarily  spent  in  the  performance  of  his  duty,  to  be  verified 
by  affidavit.  The  board  of  appointment  may,  at  any  time,  for 
good  cause,  remove  the  commissioner  from  office,  and  appoint 
his  successor,  to  serve  the  remaining  portion  of  his  time. 

Sec.  2.  The  commissioner  of  Canada  thistles  shall  diligently  Duty  of  the 

.  .  .  i  •  i  n  i  commissioner. 

inquire  concerning  the  introduction  and  existence  ot  Canada 
thistles  in  his  township  or  precinct,  and  if  any  are  found  grow¬ 
ing  therein  he  shall  take  charge  of  all  such  growing  in  the 
highway  and  on  uninclosed  lands,  and  take  care  that  they  do 
not  go  to  seed,  or  otherwise  spread ;  and  he  shall  carefully 
seek  and  learn,  so  far  as  practicable,  the  best  methods  for 
their  destruction,  and  he  shall  persistently  apply,  in  proper 
time,  such  remedy  or  treatment  as  he  shall  deem  best  calcu¬ 
lated  to  prevent  their  spread  and  to  eradicate  the  same. 

Sec.  3.  In  case  said  thistles  are  found  growing  on  inclosed  commissioner 
lands,  the  commissioner  shall  advise  with  the  owner,  agent  or  owner  of  land, 
occupant  on  their  treatment,  and  if  the  said  commissioner  shall 
deem  it  necessary  and  expedient  for  him  to  fully  control  the 
same,  he  shall  agree  with  the  owner,  agent  or  occupant  on  the 
boundaries  of  the  tract  so  infected,  which  it  is  expedient  for 
him  to  control,  and  he  shall  mark  the  same  by  stakes  or  by 
fence,  if  thought  best ;  and  thereafter  such  infected  tract,  or  so 
much  as  from  time  to  time  remains  infected,  shall  be  managed 
and  controlled  by  the  said  commissioner,  for  the  purpose  of 
destroying  the  said  thistles,  and  so  long  as  it  may  be  necessary 
to  complete  the  work.  In  case  the  commissioner  and  the  owner,  ^reeSenc'8* 
agent  or  occupant  of  the  land  cannot  agree,  as  regards  the 
propriety  of  the  commissioner  controlling  such  tract,  or  of  the 
boundaries  of  the  same,  then  the  commissioner  shall  proceed  to 
stake  out  or  mark  such  boundaries  as  he  deems  proper,  and  file 
a  copy  of  his  decision  with  the  town  clerk,  or  in  counties  not 
under  township  organization  with  the  county  clerk.  The 
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Commissioner 
to  eradicate 
thistles 


owner,  agent  or  occupant  of  the  land  may,  if  he  feels  aggrieved, 
bonds.1  wlthout  appeal  from  such  decision  of  the  commissioner,  without  bonds, 
within  twenty  days,  to  the  commissioners  of  highways  of  the 
town,  or  to  the  county  commissioners,  as  the  case  may  be,  who 
shall  proceed  to  view  the  same,  and  to  hear  the  reasons  for  and 
against  the  decision  of  the  commissioner;  and  a  majority  of 
such  board  of  appeal  shall  decide  as  to  the  propriety  of  taking 
possession  of  the  tract  alleged  to  be  infected,  and  if  they  decide 
to  take  such  possession,  what  shall  constitute  the  boundaries  of 
the  same,  and  shall  direct  said  commissioner  to  exterminate 
said  thistles  (which  are  hereby  declared  a  public  nuisance), 
without  unnecessarily  depriving  the  owner  of  the  land  of  any 
legitimate  use  and  enjoyment  of  the  same.(l) 

Sec.  4.  The  commissioner  shall  apply  the  best  known  means 
and  use  the  utmost  diligence  in  eradicating  the  thistles  ;  but  he 
shall  not  have  power  to  expend  in  work  or  materials  more  than 
one  hundred  dollars  on  any  one  infected  tract,  without  the 
advice  and  consent,  in  writing,  of  the  supervisor  of  the  town, 
or  of  the  county  commissioners,  as  the  case  may  be. 

Sec.  5.  It  shall  be  the  duty  of  the  commissioner  to  prose¬ 
cute  or  complain  to  the  proper  authorities  of  any  person  or 
corporation  who  may  violate  any  law  now  existing,  or  which 
may  hereafter  be  passed,  on  the  subject  of  Canada  thistles. 

Sec.  6.  The  commissioner  shall,  annually,  before  the  first 
day  of  November,  make  a  written  report  to  the  supervisor  of 
the  town,  or  to  the  county  commissioners,  as  the  case  may  be 
— -which  report  shall  be  filed  with  the  town  clerk,  or,  in 
counties  not  under  township, organization,  with  the  county 
clerk.  The  report  made  to  the  supervisor  shall  be  publicly 
read  at  the  annual  town  meeting.  Said  report  shall  state — - 
First — Whether  there  are  or  not  any  Canada  thistles  grow¬ 
ing  in  the  town  or  precinct. 

Second - — If  any  are  growing,  where  and  how  many,  and 
when  and  how  introduced. 


Commissioner 
to  prosecute. 


Report  of  the 
commissioner. 


Contents  of 
the  report. 


(1)  Appeal  from  Decision  of  Commissioner  of  Canada  Thistles. 

To  I.  B.,  I.  J.  and  D.  I.,  Commissioners  of  Highways  of  the  Town  of 

- ,  in  the  County  of - [or  County  Commissioners,  as  the 

case  may  he']. 

The  undersigned,  A.  B.,  owner  [or  agent  or  occupant,  as  the  case  may 
oe]  of  the  hereinafter  described  premises,  feeling  himself  aggrieved 
by  the  decision  of  the  commissioner  of  Canada  thistles,  filed  with  the 

town  clerk  [or  with  the  county  clerk,  as  the  case  may  he],  on  the - 

day  of - ,  A.D.  18 — ,  does  hereby  appeal  to  and  submit  the  mat¬ 

ter  in  controversy  to  your  honorable  body  according  to  the  statute 
in  such  cases  made  and  provided. 

The  grounds  upon  which  this  appeal  is  made  are  [here  briefly  state 
the  grounds  of  appeal  and  description  of  land]. 

Dated  this - day  of - ,  A.D.  18 — . 
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Third — A  detailed  statement  of  his  treatment  of  each  in¬ 
fected  tract,  with  cost  and  result. 

Fourth  —  He  shall  report  such  other  matters  as  may  be 
required  of  him  by  the  board  of  town  auditors,  or  by  the 
county  commissioners. 

Fifth  —  He  shall  state  his  views  on  their  further  treatment, 
and  make  such  suggestions  and  recommendations  as  he  may 
deem  proper  and  useful. 

And  he  shall  also  forward  a  copy  of  said  report  to  the  secre¬ 
tary  of  the  State  board  of  agriculture,  who  shall  collate  and 
report  the  same  to  the  governor  by  the  first  clay  of  December 
of  each  year.(l) 

Sec.  7.  The  board  of  town  auditors,  and  the  county  com- Accounts  of 

.  .  •  ,.  .  "i  »  i  •  •.•in  commissioner. 

missioners  m  counties  not  under  township  organization,  shall  r 
audit  the  accounts  of  the  commissioner,  both  for  his  services  audit 
and  for  the  money  expended  or  labor  employed  by  him ;  and 
they  shall  provide  for  their  payment  as  they  now  do  for  other 
town  or  county  expenses. 

Sec.  8.  The  boards  of  supervisors  and  county  commissioners  Appropriation 
may  make  appropriations  from  the  county  treasury  to  aid  inb>  countlcs' 
destroying  the  Canada  thistle  in  any  one  or  more  towns  or  pre¬ 
cincts  of  the  county  ;  and  in  case  they  deem  it  expedient,  they 
may  assume  control  over  any  one  tract  or  of  all  the  Canada 
thistles  in  the  county,  and  make  such  provision  as  they  may 
deem  necessary,  and  impose  penalties,  not  exceeding  one  hun¬ 
dred  dollars  for  each  offense,  for  a  violation  of  any  provisions, 
by-laws  or  regulations  made  by  them  on  this  subject,  to  be 
sued  for  by  the  commissioner,  in  the  name  and  for  the  use  of 
the  proper  county,  before  any  justice  of  the  peace  having  juris¬ 
diction.  Whenever  the  board  of  supervisors  or  county  commis¬ 
sioners  shall  decide  to  assume  control,  and  so  long  as  they 
exercise  it,  their  jurisdiction  shall  be  superior  to  that  of  the 
commissioner. 


(1)  Form  of  Report  of  the  Commissioner  of  Canada  Thistles. 

To  A.  B.,  Supervisor  of  the  Town  of - ,  in  the  County  of - 

[or  to  the  County  Commissioners,  as  the  case  may  be']. 

The  undersigned,  commissioner  of  Canada  thistles  for  the  town  of 

- ,  said  county,  would  report  that  said  thistles  are  now  growing  in 

said  town  [or  as  the  case  may  be],  on  the  farm  of  J.  D.  [ describe  its  loca¬ 
tion],  and  that  the  same  were  introduced  about - by - ;  that 

his  treatment  of  each  infected  tract  of  land,  with  the  cost  and  result, 
has  been  as  follows  [state particulars]  :  and  that  he  believes  said  this¬ 
tles  should  bo  treated  for  another  year  in  the  same  way,  by  which  time 
they  will  probably  be  entirely  eradicated.  Said  commissioner  would 
suggest  and  recommend  that,  etc.  C.  D., 

Commissioner  of  Canada  Thistles  for  the  town  of - . 

Dated  this - day  of - ,  A.D.  18 — . 
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DIVISION  II. 

ROADS  AND  BRIDGES  IN  COUNTIES  UNDER 
TOWNSHIP  ORGANIZATION. 

PUBLIC  HIGHWAYS  DEFINED. 

Sec.  1 .  That  all  roads  within  this  State,  which  have  been  Mjors'S’. 
laid  out  in  pursuance  of  any  law  in  this  State,  or  of  the  late  A*j>p.  Apr.  11, 
territory  of  Illinois,  or  which  have  been  established  by  dedi-  , 

cation  or  user  for  twenty  years,  and  which  have  not  been  Public  high. 
vacated  in  pursuance  of  law,  are  hereby  declared  to  be  public  ways  defined, 
highways. 


LAW  OF  THE  ROAD. 

Sec.  2.  Whenever  any  persons,  traveling  with  any  car- carriages  to 
.  riages,  shall  meet  on  any  turnpike  road  or  public  highway  in  right. 1 * * * * * * * *  10 
this  State,  the  persons  so  meeting  shall  seasonably  turn  their 
carriages  to  the  right  of  the  centre  of  the  road,  so  as  to  per¬ 
mit  each  carriage  to  pass  without  interfering  or  interrupting, 
under  the  penalty  of  five  dollars  for  every  neglect  or  offense,  Penalty, 
to  be  recovered  by  the  party  injured:  Provided ,  this  section 
shall  not  be  construed  to  apply  to  any  case,  unless  some  injury  b’ot  a-ppb’ un 
to  persons  or  property  shall  occur  by  the  driver  of  the  car¬ 
riage  or  wagon  refusing  to  turn  to  the  right  of  the  beaten 
track  ;  nor  shall  it  be  construed  to  extend  to  a  case  where  it 
is  impracticable,  from  the  nature  of  the  ground,  for  the  driver 
of  the  carriage  or  wagon  to  turn  to  the  right  of  the  beaten 
track.  (1) 


(1)  The  law  of  the  road  requiring  travelers  meeting  eaeh  other  on  the  highways 
to  turn  to  the  right  of  the  middle  of  the  traveled  part  of  the  road,  prescribes  a  gen¬ 
eral  rule  to  avoid  injuries,  but  does  not  undertake  to  define  fully  the  duties  of  trav¬ 
elers  under  all  possible  circumstances.  The  statute  will  not  justify  a  man  who 
remains  stubbornly  and  doggedly  upon  the  right  of  the  traveled  part  of  the  high¬ 

way,  and  thereby  wantonly  produces  a  collision,  when  a  slight  change  of  position 
would  have  prevented  it.  O'Maley  v.  Dorn ,  7  Wis.  R.,  236. 

Nor  does  the  law  requiring  travelers  seasonably  to  drive  to  the  right,  apply  where 

one  vehicle  is  passing  along  one  street  and  another  is  turning  into  it  from  a  cross 
road.  Lovejoy  v.  Dolan ,  10  Cush  R.,  (Mass.)  495. 

The  rule  only  applies  to,  and  regulates  the  conduct  of  travelers  as  between  them¬ 
selves.  Where  a  light  vehicle  can  pass  with  safety  to  thelleft  of  a  heavily  loaded 
team,  it  is  their  duty  to  give  way  and  leave  the  choice  to  the  more  unwieldy  vehicle. 

Grier  v.  Sampson ,  27  Penn.  State  R.,  183. 

A  party  having  before  him  the  whole  road,  free  from  obstructions,  and  having  no 

notice  of  any  carriage  behind  him  in  season  to  stop  or  change  his  course,  is  at  lib¬ 
erty  to  travel  on  any  part  of  the  road  that  he  pleases.  Foster  v.  Goddard,  40  Maine 

R.,  64.  . 

Navigable  rivers  and  public  streams  are  public  highways ,  and  every  person  has 
an  equal  right  to  a  reasonable  use  of  them  as  such.  Davis  v.  Winslow,  51  Maine  R., 
264. 
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Drunken  driv¬ 
er  forbidden. 


Penalty  for 
employing  him 


Drunken  driv 
cr  to  be  dis¬ 
missed. 


Penalty  for  re¬ 
taining  him. 


Running 
horses  forbid¬ 
den. 


Horses  not  to 
be  left  un¬ 
hitched. 


Penalty. 


Owner  liable 
for  damages. 


Sec.  3.  dSTo  person  owning  any  carriage,  running  or  travel¬ 
ing  upon  any  road  in  this  State,  for  the  conveyance  of  pas¬ 
sengers,  shall  employ,  or  continue  in  employment,  any  person 
to  drive  such  carriage  who  is  addicted  to  drunkenness,  or  the 
excessive  use  of  spirituous  liquors,  and  if  any  such  owner 
shall  violate  the  provisions  of  this  section,  after  he  shall  have 
had  notice  and  reasonable  proof  that  such  driver  is  addicted 
to  drunkenness,  he  shall  forfeit  at  the  rate  of  five  dollars  per 
day  for  all  the  time  during  which  he  shall  thereafter  have  kept 
any  such  driver  in  his  employment. 

Sec.  4.  If  any  driver,  whilst  actually  employed  in  driving 
any  such  carriage,  shall  be  guilty  of  intoxication  to  such  a 
degree  as  to  endanger  the  safety  of  the  passengers  in  the 
carriage,  it  shall  be  the  duty  of  the  owner  of  such  carriage, 
on  receiving  written  notice  of  the  fact,  signed  by  any  one  of 
said  passengers,  and  certified  by  him,  on  oath,  forthwith  to 
discharge  such  driver  from  his  employment ;  and  every  such 
owner  who  shall  retain  or  have  in  his  emjfioy,  within  three 
months  after  the  receipt  of  such  notice,  any  driver  who  shall 
have  been  so  intoxicated,  shall  forfeit  at  the  rate  of  five  dol¬ 
lars  per  day  for  the  time  during  which  he  shall  keep  any  such 
driver  in  his  employment  after  receiving  such  notice. 

Sec.  5.  No  person  driving  any  carriage  upon  any  turnpike 
road  or  public  highway  within  this  State,  with  or  without  pas¬ 
sengers  therein,  shall  run  his  horses  or  carriage  (or  permit  the 
same  to  run)  upon  any  occasion,  or  for  any  purpose  whatever ; 
and  every  person  who  shall  offend  against  the  provisions  of 
this  section,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof,  shall  be  fined  not  exceeding  ten  dollars,  or 
imprisoned  not  exceeding  sixty  days,  at  the  discretion  of  the 
court. 

Sec.  6.  It  shall  not  be  lawful  for  the  driver  of  any  carriage 
used  for  the  purpose  of  conveying  passengers  for  hire*  to  leave 
the  horses  attached  thereto  while  passengers  remain  therein, 
without  first  making  such  horses  fast  with  a  sufficient  halter, 
rope  or  chain,  or  by  placing  the  lines  in  the  hands  of  some 
other  person,  so  as  to  prevent  their  running ;  and  if  any  such 
driver  shall  offend  against  the  provisions  of  this  section,  he 
shall  forfeit  the  sum  of  twenty  dollars,  to  be  recovered  by 
action,  to  be  commenced  within  six  months  ;  and  unless  the 
amount  of  such  recovery  be  paid  forthwith,  execution  shall  be 
immediately  issued  therefor. 

Sec.  T.  The  owners  of  every  carriage  running  upon  any 
turnpike  road  or  public  highway,  for  the  conveyance  of  passen¬ 
gers,  shall  be  liable,  jointly  and  severally,  to  the  party  injured, 
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in  all  cases,  for  all  injuries  and  damages  done  by  any  person 

in  the  employment  of  such  owners  as  a  driver,  while  driving 

such  carriage,  to  any  person,  or  to  the  property  of  any  person ; 

and  that,  whenever  the  act  occasioning  such  injury  or  damage 

be  willful,  negligent  or  otherwise,  in  the  same  manner  that 

such  driver  would  be  liable.  Any  driver  of  any  mail  stage 

coach,  or  any  other  vehicle  for  the  conveyance  of  passengers,  ^rfycr 

willfully  offending  againat  the  provisions  of  this  act,  shall  be 

deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof, 

shall  be  imprisoned  not  exceeding  four  months,  or  fined  not 

exceeding  three  hundred  dollars. 

Sec.  8.  The  term  “carriage,”  as  used  in  this  act,  shall  be  Meaning  of 
construed  to  include  stage  coaches,  wagons,  carts,  sleighs,  sleds  camage- 
and  every  other  carriage  or  vehicle  used  for  the  transportation 
of  passengers  and  goods,  or  either  of  them. 

Sec.  9.  Nothing  contained  in  this  act  shall  interfere  with  Hackney  coach 
or  affect  any  law  concerning  hackney  coaches  or  carriages  in  changed, 
any  of  the  cities  of  this  State,  nor  interfere  with  nor  affect 
the  laws  or  ordinances  of  any  such  city  for  the  licensing  or 
regulating  such  coaches  or  carriages.  Justices  of  the  peace  Justices’  juris- 
shall  have  jurisdiction  in  all  cases  arising  under  this  act,  where  dictl0n' 
the  penalty  does  not  exceed  their  jurisdiction. 


DUTY  OF  COMMISSIONERS  OF  HIGHWAYS. 


Sec.  10.  The  commissioners  of  highways  in  the  several  Powers  of  com- 
towns  in  this  State  shall  have  the  care  and  superintendence  of  highways, 
highways  and  bridges  therein,  and  it  shall  be  their  duty  :(1) 


(1)  The  construction  of  roads  and  bridges,  under  our  system,  is  for  the  most 
part  accomplished  through  our  township  organization ;  the  counties  contributing 
towards  the  construction  of  bridges,  in  cases  where  the  -expense  would  be  too  oner¬ 
ous  to  be  wholly  borne  by  the  towns  in  which  they  are  situated.  The  statute,  in 
express  terms,  gives  to  commissioners  of  highways,  when  elected,  the  care  and 
superintendence  of  the  highways  and  bridges  of  the  town,  and  confers  upon  them 
all  powers  requisite  for  the  execution  of  their  trust.  They  are  in  no  way  responsible 
to  the  town,  but  are  themselves  a  species  of  quasi  corporation,  with  power  to  sue  and 
be  sued,  having  legal  succession  and  deriving  their  authority,  not  through  the  town, 
but  directly  from  the  statute.  The  towns  have  no  power  to  give  the  slightest  direc¬ 
tion  or  instruction  to  these  officers  as  to  the  performance  of  their  duties.  Commis 
sioners  oj  Mies  v.  Martin ,  4  Mich.  R.,  557.  Commissioners ,  etc.,  v.  Baumgarten,  41  Ill 
R..  254. 

Commissioners  of  highways  cannot ,  by  virtue  of  their  office,  bring  suits 
to  recover  damages  against  individuals  or  corporations  for  illegally  entering  upon 
and  taking  possession  of  the  public  highways  or  bridges  of  their  town.  Neither 
have  the  electors  of  a  town,  at  town  meeting,  power,  by  resolution  or  otherwise,  to 
authorize  such  commissioners  to  bring  an  action  in  their  own  names,  or  in  their 
name  of  office,  for  such  injuries.  Such  a  resolution,  if  passed  at  town  meeting, 
would  not  bind  the  town.  Thus,  where  the  electors  of  a  town,  at  town  meeting, 
directed  the  commissioners  of  hig-hways  to  prosecute  a  turnpike  company  for  enter¬ 
ing  upon  and  taking  possession  of  a  public  highway  and  bridge  in  that  town,  and 
the  commissioners  accordingly  brought  a  suit  for  the  cause  of  action  in  their  names 
as  commissioners,  and  had  judgment  against  them.  Held,  that  they  could  not  sus¬ 
tain  an  action  against  the  town  to  be  reimbursed  their  costs  and  expenses,  or  the 
costs  recovered  against  them  in  that  suit.  The  electors  of  a  town  cannot  bind  the 
town,  except  in  manner  prescribed  by  law.  Cornell  v.  Guilford,  1  Denio  R.,  510. 
ante,  Art.  2,  Sec.  2,  p.  195,  and  note. 
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ROADS  AND  BRIDGES. 


[DIV.  II. 


Repairing  of 
roads  and 
bridges. 


First — To  give  directions  for  the  repairing  of  roads  and 
bridges  in  their  respective  towns,  and  to  cause  the  building  of 
bridges  when  the  public  interests  or  necessity  may  require  it.(l) 


Nor  have  towns  the  power,  at  town  meeting,  to  direct  the  commissioners  to  remove 
a  fence  from  a  highway.  Gray  et  al.  v.  Waterman,  40  111.  R.,  523. 

Where  commissioners  of  highways  make  themselves  parties  to  a  proceeding  to 
reverse  a  decision  of  the  supervisors,  by  writ  of  certiorari,  and  are  unsuccessful,  a 
judgment  against  them  for  cost  is  proper.  If  they  were  acting  in  behalf  of  the 
town,  they  should  have  appeared  in  its  name  and  not  in  their  own.  Commissioners, 
etc.,  of  Sonora  v.  Supervisors  of  Carthage,  etc.,  et  at.,  27  Ill.  R.,  141. 

But  in  awarding  a  peremptory  writ  of  mandamus  to  compel  the  commissioners  to 
lay  out  a  road  which  had  been  ordered  on  appeal  to  supervisors,  it  is  error  to  render 
judgment  for  costs  against  them.  Costs  in  such  case  should  be  awarded  against  the 
town.  Cojnmissioners  of  Highways  v.  The  People  ex  rcl.,  3S  Ill.  R.,  347. 

Commissioners  of  highways,  though  not  expressly  authorized  by  statute,  have  the 
power  to  sue  when  necessary  to  the  performance  of  their  duty.  18  Johns  R.,  407  ; 
1  Cowen  R.,  260  ;  3  Wend,  R.,  193;  7  Id.,  181;  19  Id.,  50.  They  cannot  maintain  an 
action  in  their  official  title  alone;  they  must  sue  in  their  individual  names,  adding 

their  official  title,  as  A.,  B.  and  C.,  “commissioners  of  highways  of  town  of - 

4  Hill,  136;  5  Id.,  215;  Denio  R.,  510.  And  commissioners  who  advance  their  own 
money  to  pay  the  claim  of  an  attorney  for  such  services,  and  take  an  assignment  of 
the  claim,  may  recover  the  amount  from  the  town.  Dantz  v.  Dantz,  44  Barb.  R., 
(N.  Y.)  459. 

Commissioners  of  highways  are  likewise  drainage  commissioners  by  virtue  of 
their  office.  See  post,  p.  — .  335. 


(1)  The  construction  and  improvement  of  public  roads  tends  to  mark  dis¬ 
tinctly  the  progress  of  society.  This  is  a  subject  which  has  claimed  the  attention  of 
all  prosperous  and  well  regulated  communities  in  all  ages  of  the  world.  In  Eng¬ 
land,  every  parish  is  bound  of  common  right  to  keep  the  high  roads  that  pass 
through  them  in  good  and  sufficient  repair;  unless  by  reason  of  the  tenure  of  lands, 
or  otherwise,  this  care  is  consigned  to  some  particular  private  person.  From  this 
burthen  no  man  was  exempt  by  the  ancient  lavTs  of  that  country,  whatever  othei 
immunities  he  might  enjoy;  this  being  a  part  of  the  three  burdens  to  which  ever  J 
man’s  estate  was  subject.  For  the  most  part  the  care  of  roads,  only,  seems  to  be 
left  to  parishes,  that  of  bridges  devolving  mostly  upon  counties  at  large  By  Stat.  22 
Hen.  VIII,  chap.  5,  if  the  parish  neglected  those  repairs,  they  might,  formerly,  as 
now,  be  indicted  for  such  neglect:  but  it  was  not  then  incumbent  on  any  particular 
officer  to  call  the  parish  together  and  set  them  upon  this  work;  for  which  reason,  by 
the  stat.  2  and  3  Rh.  and  M.,  chap.  8,  surveyors  of  highways  were  ordered  to  be 
chosen  in  every  parish.  See  1  Black.  Com.,  358.  Like  officers  in  the  United  States 
are  designated  by  different  appellations,  as  surveyors,  commissioners,  overseers, 
supervisors,  etc. 


Concerning  the  duties  of  commissioners  of  highways  in  keeping  roads  in 
repair,  Cnancellor  Kent  says ;  This  seems  to  be  a  general  duty,  applicable  at  all  times 
and  in  all  places  ;  yet  when  we  come  to  read  the  details  of  their  duty,  we  perceive 
it  does  not  exist  absolutely,  but  arises  only  when  the  commissioners  have  money  in 
hand  from  forfeitures  and  penalties,  or  which  have  been  paid  over  to  them  under 
the  direction  of  the  supervisors.  17  Johns,  452.  See  also  to  the  same  effect,  Garling- 
house  v.  Jacobs,  29  N.  Y.  R.  (2  Tiffany).  297,  Davis  J.  dissenting.  When  commissioners 
have  not  sufficient  funds  for  all  purposes,  they  may  exercise  discretion  as  to  which 
of  the  bridges  in  the  town  they  will  undertake  to  repair,  They  will  be  presumed 
to  have  exercised  that  discretion  in  good  faith,  and  cannot  be  made  responsible,  in 
a  civil  action,  for  its  exercise.  Garlinghouse  v.  Jacobs,  29  N,  Y.  R.  (2  Tiffany),  297. 
They  have  power  to  buy,  at  the  expense  of  the  town,  all  necessary  timber,  etc.,  for 
repairing  roads  and  bridges  within  their  jurisdiction.  Wells  v.  Goffstown,  16  N  Y 
R.,53.  '  ' 


The  powers  of  commissioners  of  h  ighway s  are  co-extensive  with  the  territory 
included  in  the  public  way,  and  they  may  work  and  improve  every  part  and  parcel 
of  it  at  pleasure,  being  only  responsible  for  a  wanton  or  malicious  injury  to  the 
rights  of  the  adjacent  owners.  In  villages  or  other  thickly  settled  portions,  where 
their  powers  are  not  superseded  by  acts  of  incorporation,  or  otherwise  abridged, 
they  may  make  reasonable  and  suitable  provisions  for  walks  or  passways  for  foot 
passengers  at  the  sides  of  the  streets  or  highways.  Graves  &  White  v.  Otis  and  others 
2  Hill.  R.,  466. 


Navigable  rivers  and  public  streams  are  public  highways,  and  every  person  has  an 
equal  right  to  a  reasonable  use  of  them  as  such.  Davis  v.  Winslow,  51  Maine  R.,  264. 

Bridges.— It  is  the  duty  of  a  town  to  build  bridges  over  streams  within  its  limits. 
This  being  so,  the  town  will  bo  responsible  if  they  make  such  a  structure  as  will 
obstruct  the  free  navigation  of  the  stream.  Town  of  Harlem  v.  Emmert,  41  Ill.  R., 
320.  But  the  right  of  a  town  to  build  a  bridge  over  a  river  is  co-extensive  with  the 
right  to  navigate  it,  and  a  bridge  constructed  on  the  most  approved  plan,  at  the 
proper  place,  and  with  sufficient  channel  between  the  piers,  over  any  of  our  navi¬ 
gable  waters,  can  not  be  held  to  be  a  material  obstruction  to  the  navigation,  if  it 
appear,  that  in  ordinary  times,  with  ordinary  wind  and  water,  the  draw  can  be 
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Second. — To  lay  and  establish  roads,  to  regulate  the  roads 
already  laid  out,  and  to  alter  or  vacate  such  roads,  as  they  or 
a  majority  of  them  shall  deem  proper,  as  hereinafter  pro¬ 
vided^!) 


safely  passed,  and  that  no  better  structure  could  be  erected  for  the  purpose  designed, 
with  the  amount  of  outlay  demanded  for  such  undertaking.  There  is  no  restriction 
in  the  ordinance  of  1787,  if  it  still  be  in  force,  on  the  power  of  the  State  to  use  the 
most  approved  artificial  means  for  crossing  navigable  v/aters  within  the  State ;  it 
only  prohibits  their  obstruction,  and  the  imposition  of  any  tax  or  duty  on  their 
navigation.  III.  11.  Packet  Co.  v.  Peoria  Bridge  Association,  38  Ill.  R.,  468. 

The  fact  that  a  town  has  expended  money  and  labor  on  a  road,  and  included  it  in 
the  rate  bills  of  the  highway>surveyors,  as  a  public  road  on  which  highway  taxes 
are  to  be  expended,  and'has  left  it  open  for  public  travel,  and  all  as  a  common  high¬ 
way,  tends  to  prove  that  the  town  has  adopted  it  as  a  highway,  therefore  a  bridge 
on  said  highway,  necessary  to  connect  the  portions  of  it  on  each  side  of  the  bridge, 
was  also  adopted.  Folsom  v.  Underfii'1,  36  Vt.  R.,  580. 

Municipal  corporations,  which  are  those  known  as  cities  and  villages,  where 
their  charters  provide  ample  means  for  keeping  their  streets,  bridges  and  sidewalks 
in  repair,  are  obliged  to  do  so ;  and  are  liable  for  damages  resulting  in  case  of 
neglect.  Davenport  v.  Ruckman,  10  Boswell  R.  (N.  Y.),  20;  Browning  v.  City  of  Spring- 
field,  17  Ill.  R.,  143;  City  of  Joliet  v.  Verley,  35  Ill.  R.,  58. 

If  a  city  authorized  to  construct  a  highway  in  a  particular  manner,  but  does  it  in 
a  different  one,  it  will  be  answerable  in  damages  to  a  party  sustaining  injury  upon 
it,  as  much  as  though  it  had  not  exceeded  or  deviated  from  its  authority.  It  will  be 
liable  for  the  act  of  its  officers.  City  of  Pekin  v.  Newell ,  26  Ill.  R.,  320. 

A  city  is  not  liable  for  damages  resulting  from  the  proper  exercise  of  authority  iu 
permitting  railroad  tracks  to  be  laid  in  the  streets,  or  in  raising  the  grade  of  streets. 
Murphy  v.  City  of  Chicago ,  29  Ill.  R.,  279. 

The  fact  that  a  village  road  has  not  been  repaired  by;  the  corporate  authorities, 
may  be  evidence  tending  to  show  that  the  corporation  does  not  regard  it  as  a 
highway.  This  will  not  be  the  case,  however,  if  it  appears  that,  from  the  nature  of 
the  ground,  the  road  had  needed  no  repairs.  Town  of  Lewiston  v.  Proctor,  27  Ill. 
R.,  414. 

Cities  and  towns  may  acquire  the  title  to  streets  by  conveyance,  dedication,  pre¬ 
scription,  or  by  a  record  of  the  town  plat.  But  the  ground  for  streets  should  be 
properly  indicated  on  the  town  plats,  and  other  requisitions  of  the  statute  should  be 
complied  with,  to  enable  the  city  or  town,  and  others,  to  enforce  the  opening  of 
such  streets.  City  of  Bellville  et  al.  v.  Stookey,  23  Ill.  R.,  441. 

Towns  arc  not  liable,  either  by  the  common  law  or  under  any  statute  in  this 
State,  to  a  private  action  for  damages  occasioned  by  the  neglect  of  the  town  author¬ 
ities  to  keep  their  public  highways  in  order  ;  in  respect  to  that  character  of  liability, 
there  is  no  difference  between  the  authorities  of  counties,  and  their  powers  and 
duties  in  regard  to  public  highways,  and  towns  established  by  law  as  civil  divisions 
of  counties,  merely,  and  the  doctrine  of  the  case  of  Hedges  v.  The  County  of  Madison, 
1  Gilm.,  567,  declaring  that  counties  are  not  liable  to  such  private  actions,  applies  to 
towns  of  that  description.  Town  of  Waltham  v.  Kemper,  55  Ill.  R.,  346. 

(1)  A  town  cannot  by  vote,  authorize  or  compel  the  commissioners  of  high¬ 
ways  to  lay  out,  alter  or  vacate  a  particular  towrn  w-ay  or  public  road ;  their 
duty  being  expressly  pointed  out  by  law,  and  they  can  only  act  in  obedience  to  its 
provisions.  Keeny.  Stetsori,  5  Pick.  R.,  492.  For  duty  of  commissioners  in  this  respect, 
see  post,  Sec.  51. 

The  survey  and  plat  of  a  public  road  is  evidence  of  its  location,  but  is  not 
conclusive ;  but  like  the  field  notes  of  the  government  surveys,  parol  evidence  may 
be  received  to  show  that  the  road  was  actuallyl  ocated  differently  from  the  calls  in 
the  survey  of  the  road.  HinerY.  The  People,  34  Ill.  R.,  297. 

Parol  evidence  is  admissible  to  show  the  existence  of  a  public  road.  Brown  v. 
Jefferson,  16  Iowa  R.,  339.  As  well  as  its  location.  Eyman  v.  The  People,  1  Gilm.  R.,  4; 
Nealy  v.  Brown,  Id.,  10. 

The  inference  from  evidence  tending  to  show  that  a  way  over  a  man’s  land  is  a 
public  road  may  be  rebutted  by  evidence  of  non-user  for  more  than  twenty  years. 
Burgwyny.  Lockhart,  1  Wins.  R.  (N.  C.)  No.  1,269. 

Where  the  public  have  ceased \  to  travel  a  road,  and  have  acquired  another 
which  accomodates  public  travel .  an  abandonment  of  the  first  road  may  be  pre¬ 
sumed.  Grube  v.  Nichols,  36  Ill.  R.,  93. 

Where  ground  upon  which  a  highway  was  laid  out,  or  which  was  dedicated  for 
that  purpose,  has  been  in  the  open  and  exclusive  adverse  possession  of  the  owner 
of  the  land  for  twenty  years,  and  a  complete  non-user  of  the  easement  by  the  pub¬ 
lic  during  that  time,  an  extinguishment  will  be  presumed.  City  of  Peoria  v.  John¬ 
ston,  56  Ill.,  45. 

A  road,  to  which  the  public,  can  have  no  access  by  a  highway,  cannot  in  the 
nature  of  things  be  public,  and  at  most,  would  serve  only  the  purpose  of  private 
convenience.  Statey.  Price,  27  Md.  R.,  449. 

It  is  an  unsettled  question  in  New  York  whether  a  road  open  at  one  end  only, 


Establish  and 
alter  roads. 
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Describe  roads 
already  laid 
out. 


Third — To  cause  such  roads  used  as  highways  as  have 
been  laid  out,  or  dedicated  to  public  use,  but  not  sufficiently 
described,  and  such  as  have  been  used  for  twenty  years  but  not 
recorded,  to  be  ascertained,  described  and  entered  of  record 
in  the  town  clerk’s  office. (1) 


that  is  where  but  one  end  connects  with  a  highway— technically  termed  a  cul  de  sac 
—  is  a  public  highway.  Hickok  v.  Platsburgh,  41  Barb,  li.,  (N.  Y.)  130. 

But  held  in  Maryland,  where  commissioners  had  authority  to  lay  out  a  road  if  in 
their  opinion  it  would  conduce  to  the  advantage  and  convenience  of  the  public, 
a  road  laid  out  by  them  would  be  a  public  road,  even  if  it  did  not  connect  with 
another  highway.  State  v.  Price,  21  Md.  R.,  449. 

The  supreme  court  of  Illinois  sustained  a  highway  which  the  record  showed  to 
be  a  cul  desac.  Commissioners  of  Highways  of  Lyons  v.  ihe  People  exrel.,  38111.  R., 
347. 

The  title  of  the  owner  of  land  bounding  upon  a  highway,  is  presumed  to 
extend  to  the  center  of  the  way.  Rice  v.  Worcester,  17  Gray  R.,  (Mass.)  283. 

But  this  will  be  rebutted  by  a  deed  showing  to  the  contrary.  Smith  v.  Slocum,  11 
Gray  R.,  (Mass.)  280. 

Plank  roads  are  undoubtedly  public  highways,  and  different  from  common 
highways  in  the  mode  of  construction,  and  the  taking  of  tolls,  and  on  the  payment 
of  the  latter,  travelers  have  the  same  right  to  use  them  as  they  have  to  use  other 
highways.  And  where  the  company  forfeit  their  charter,  or  abandon  it,  or  suffer 
the  road  to  so  become  out  of  repair  so  as  to  amount  to  an  abandonment,  the  right  of 
way  of  the  company  ceases,  and  the  road  becomes  a  common  highway.  Craig  v. 
The  People  ex  rel.,  47  Ill.  R.,  488. 

The  common  law  writ  of  certiorari  is  the  proper  mode  of  proceeding  where 
it  is  sought  to  qnestion  the  jurisdiction  of  commissioners  of  highways,  and  regular¬ 
ity  of  their  proceedings  inlaying  out  and  establishing  a  highway.  Commissioners 
v.  Harper,  38  Ill.  R.,  104.  And  it  lies  to  bring  up  the  record  of  proceedings  in  laying 
out  a  road  by  supervisors  on  appeal.  Town  of  Winfield  v.  Mojfatl  et  al.,  42  Ill.  R.,  47. 


(1)  Form  of  Order  of  Commissioners  of  Highways  for  ascertaining  a  road 

imperfectly  described  or  not  recorded. 

County, 


} 


ss. 


Town  of- 

Whereas,  a  road  leading  from - [ northward  to  the - road. ],  in 

said  town  of - ,  and  now  used  as  a  highway,  was  laid  out  by  the 

commissioners  of  highways  of  said  town,  on  the - day  of  — — ,  A. 

D.  18—,  [or,  by  authority  of  the  County  or  County  Commissioners’ 
Court,  as  the  case  may  be,]  but  which  is  not  sufficiently  described  of 
record,  [or,  has  been  used  for  twenty  years  for  such  highway,  but  has 
never  been  recorded.] 

Now,  therefore,  we,  the  undersigned,  commissioners  of  highways 

for  the  said  town  of  - ,  do  order  that  said  road  be  ascertained, 

described  and  entered  of  record  in  the  clerk’s  office  of  said  town, 
according  to  a  survey  which  has  been  made  under  our  direction,  as 
follows  [here  insert  the  survey ].  And  we  do  further  order  that  the 
line  of  said  survey  be  the  center  of  said  road  and  that  the  same  be 
of  the  width  of - feet. 

Given  under  our  hands  this - day  of - ,  A.  D.  18 — . 

N.  W.,  )  Commissioners 

O.  S.,  [  of 

W.  H.,  j  Highways. 


ZTuder  authority  to  re-survey  roads,  given  in  the  above  provision,  the  com¬ 
missioners  proceed  bn  their  own  motion,  without  petition.  The  object  of  the  law 
seems  to  be  to  make  a  more  perfect  record  of  such  roads,  and  thereby  settle  con¬ 
troversies  that  may  arise. 

In  determining  the  location  of  a  road,  the  testimony  of  one  who  was  both  viewer 
and  surveyor,  and  of  all  others  most  capable  of  testifying  to  the  fact,  should  be  re¬ 
ceived.  Morrow  v.  Commonwealth,  48  Penn.  State  R.,  305. 

The  act  authorizing  commissioners  of  highways  to  ascertain,  describe  and  enter  of 
record,  roads  used  as  public  highways  for  twenty  years,  confers  no  authority  upon 
them  to  adjudge  what  was  originally  intended  in  relation  to  the  width  or  location  of 
the  road,  any  further  than  such  intention  is  manifested  by  actual  user,  and  they 
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cannot  increase  the  width  of  the  road  or  change  its  location.  If  the  commissioners, 
in  such  cases,  encroach  upon  lands  which  do  not  belong  to  the  highway  as  it.hadbeen 
actually  opened,  and  used,  the  owner  thereof  cannot  take  his  remedy  by  appeal,  as 
in  other  cases,  but  must  seek  it  in  some  other  form.  24  Wend.  R.,  491.  Talmage  v. 
Hunting,  29  N.  Y.  Rep.  (2  Tiffany)  447.  Bumpers  v.  Miller,  4  Mich.  R.,  161. 

It  is  held  in  New  York,  where  the  statute  requires  public  roads  to  be  laid  out  four 
rods  wide,  that  when  laid  out  under  the  statute  they  are  deemed  to  be  that  width : 
yet  where  they  are  claimed  not  as  being  laid  out  under  the  statute,  but  by  reason  of 
a  user  for  twenty  years  or  more,  they  may  be  less  than  four  rods  wide.  Harlan  v. 
Harriston,  6  Cowen  R.,  189. 

The  uninterrupted  use  of  land  as  a  highway,  for  twenty  years  time,  constitutes  it 
a  public  highway,  without  regard  to  the  intention  of  the  owners.  Devenpeck  v.  Lam¬ 
bert,  44  Barb.  K.,  596. 

Where  one  has  permitted  the  public  to  use  a  road  across  his  land  for  twenty  years, 
but  during  that  time  has  kept  a  gate  at  each  end  of  the  road,  the  right  acquired  by 
the  public  is  a  qualified  prescription,  and  the  commissioners  of  roads  will  be  enjoin¬ 
ed  from  removing  the  gates.  Green  v.  Bcthen,  30  Ga.  R.,  896. 

The  several  modes  of  acquiring  a  highway  are  by  condemnation,  so  called; 
by  dedication  and  by  prescription-,  highways  are  also  allowed  by  necessity.  Daniels 
v.  The  People,  21  III.  R.,  439.  Grube  v.  Nichols,  36  111.  R.,  92. 

Condemnation  is  the  ordinary  mode  of  acquiring  a  highwray  ^prescribed  by  the 
statute,:  by  petition  to  the  commissioners,  an  examination  and  survey  of  the  route, 
and  a  declaration  of  establishment,  if  it  is  found  necessary  for  the  public  interest. 
The  right  is  given  to  take  the  land  of  individuals  by  awarding  compensation,  which 
is  called  condemnation,  See  post,  $  69-92,  p.  290-308. 

Dedication,  is  the  act  of  donation,  or  appropriation  of  land  by  the  owner  for  the 
use  of  the  public  generally,  as  a  common  way ;  and  an  acceptance,  on  the  part  of 
the  public,  of  the  land  so  appropriated.  Bouv.  Law  Dict.  title  “  Highway.”  Gentle¬ 
man  v.  Soule,  32  Ill.  R.,  272. 

To  make  the  dedication  complete,  it  is  essential  that  there  should  be  an  acceptance 
on  the  part  of  the  public,  as  well  as  a  donation  on  the  part  of  the  individual.  Al¬ 
though  the  owner  may  declare  land  dedicated  to  the  public  for  a  highway  by  fenc¬ 
ing  it  out  in  that  form,  or  by  other  evidence  of  dedication,  yet  if  it  be  not  accepted 
by  the  public,  it  will  be  no  dedication,  and  he  may  resume  the  land  at  any  time. 
Becker  v.  St.  Charles,  37  Mo.  R.,  13. 

But  if  after  such  act  of  dedication  by  the  owner,  it  is  accepted  by  The  public,  he 
cannot  change  his  purpose  and  resume  the  grant.  Proctor  v.  Town  of  Lcwistown,  25 
Ill.  R.,  153. 

To  effect  a  dedication,  there  must  be  an  intent  so  to  do  on  the  part  of  the  owner, 
Rees  v.  City  of  Chicago,  38  Ill.  R.,  323.  C.,  B.  and  Q.  R.  R.  Co.  v.  Bunker,  44  Ill.  R.,  28, 

and  authorities  cited  ;  and  this  intention  must  be  unequivocal  and  free  trom  doubt 
by  acts  inconsistent  with  the  intention  to  dedicate.  Tallmadge  v.  East  River  Bank, 
26  N.  Y  Rep.  (12  Smith)  105.  Loivnsdale  v.  Portland,  1  Oregon  R.,  397.  Kelly  v.  City 
of  Chicago,  48  Ill.  R.,  388. 

The  intention  may  be  manifested  in  writing ;  by  declaration  or  by  acts  of  the  owner. 
Gentleman  v.  Soule,  32  Ill.  R.,  272. 

The  intention  must  be  signified  by  something  more  than  symbols  of  uncertain  im¬ 
port,  by  which  it  has  pleased  a  draftsman  to  decorate  a  plan  of  property.  David  v. 
New  Orleans,  16  La.  An.  R.,  401. 

Declarations  of  the  owner,  made  after  the  alleged  dedication,  may  be  received  as 
evidence  of  intention.  Proctor  v.  Town  of  Lewistown,  25  Ill,  R.,  153.  Chapin  v.  State, 
24  Conn.  R.,  236. 

Dedication  may  be  proved  against  the  owner  by  his,  express  declaration,  whether 
by  deed  or  by  parol,  or  by  any  act  unequivocally  evincing  his  intention  to  dedicate, 
as  by  his  opening  a  way  for  the  public  over  his  land,  or  it  may  be  implied  from  his 
acquiescence  in  the  use  of  his  land,  for  a  public  way.  Angell  on  Highways,  C.  3 : 
3  Kent  Com.,  451.  Case  v.  Favier,  12  Minn.  R.,  89 ;  Wilder  v.  City  of  St..  Paul,  12  id.,  89. 

The  accepta  nce  of  a  dedication  is  usually  manifested  by  acts,  such  as  taking 
charge  of,  and  repairing  the  highway  by  the  proper  county  or  town  authorities. 
Gentleman  v.  Soule,  32  Ill.  R.,  272;  Rees  v.  City  of  Chicago,  38  Ill.  R.,  323:  and  it  may 
be  shown  by  the  actual  use  by  the  public.  Alvord  v.  Ashley,  17  Ill.  k.,  363 ;  Dimon  v. 
The  People,  17  Ill.  R.,  416;  Marcy  v.  Taylor,  19  id.,  634;  Daniels  v.  The  People,  21  id., 
442  ;  or  by  vote  of  the  town  in  appropriating  money  for  repairs.  State  v  Atherton,  16 
N.  II.  Rep.  203. 

A  town  could  probably  accept  a  dedication  by  laying  out  a  highway  over  the 
premises  dedicated  on  petition,  as  in  other  cases 'of  laying  out  highways. 

No  particular  length  of  time  is  necessary  for  evidence  of  dedication.  Marcy  v. 
Taylor,  19  Ill.  R  ,  634.  Rees  v.  City  of  Chicago,  58  id.,  323. 

Dedication  may  be  proved  like  any  other  fact.  Rees  v.  City  of  Chicago,  38  id.,  323. 
But  the  evidence  must  be  positive  and  certain.  Lownsdale  v.  Portland,  1  Oregon  R., 
397. 

The  dedication  is  a  mixed  question  of  law  and  fact ;  and  the  circumstances  of  the 
case  with  reference  to  the  dedication,  and  the  quantity  of  land  taken,  should  be  left 
to  the  iurv.  Alvord  v.  Ashley,  17  Ill.  R.,  369.  Waugh  V.  Leech ,  28  id.,  489. 

A  straight  line  drawn  through  the  centre  of  a  Virginia  fence,  which  has  been 
continued  for  more  than  twenty  years  fronting  on  a  highway,  the  boundaries  of 
which  cannot  be  otherwise  ascertained,  is  to  be  deemed  the  true  boundary,  and 
there  is  no  presumption  that  the  land  inclosed  between  that  and  the  angles  of  the 


00 


ROADS  AND  BRIDGES. 


[diy.  II. 


fence  next  the  highway  was  not  intended  to  be  dedicated  to  public  use.  Holbrook 
V.  McBride ,  4  Gray  ft.,  ^Mass.)  215. 

A  dedication  is  not  vitiated  because  it  may  have  been  effected  by  the  payment  of 
money.  Rees  v.  City  of  Chicago,  38  Ill.  It,  323.  But  a  dedication  on  condition  is 
void  if  the  condition  is  not  complied  with.  Lownsdale  v.  Portland ,  1  Oregon  E.,  381. 

The  soil  of  a  road  dedicated  to  the  public  belongs  to  the  original  owner,  and 
reverts  to  him. when  it  ceases  to  be  applied  to  a  public  purpose.  Mendez  v.  JDugart, 
17  La.  An.  R  ,  171. 

A  party  will  be  estopped  from  denying  a  dedication  which  has  received  his  grant¬ 
or’s  acquiescence ;  Rees  v.  City  of  Chicago,  38  Ill.  It.,  323;  or  which  he  has  acquiesced 
in  by  a  partition  of  lands  in  which  he  is  interested.  McGregor  v.  Reynolds,  19 
Iowa  R.,  397. 

To  constitute  a  highway  by  dedication,  the  passage  way  should  be  a  thoroughfare, 
and  not  a  court  closed  at  the  end  as  a  means  of  access  to  the  property  of  private 
persons,  but  a  means  of  passage  for  the  whole  community  from  one  public  place  to 
another.  Holdane  v.  Trustees  of  Cold  Spring,  23  Barb.  R.,  103. 

A  highway  acquired  by  dedication  is  like  any  other  highway,  and^cannot  be 
altered  or  changed  at  the  will  of  the  owner  of  the  land  over  which  it  passes.  Hole- 
soft  r.  Ring,  25  lnd.  E.,  352. 

A.  river ,  though  not  navigable  in  all  its  parts,  may  be  dedicated  as  a  highway  by 
the  proprietors  of  land  along  its  banks,  in  the  same  manner  as  a  highway  may  be 
dedicated  upon  dry  land.  Yates  v.  Judd,  18  Wis.  R.,  118. 

The  acknowledging  and  recording  of  a  town  plat,  is  the  highest  evidence 
of  the  dedication  of  the  streets  and  alleys  marked  upon  it,  and  until  the  town 
becomes  incorporated,  the  streets  are  under  control  of  the  county  or  town  authori¬ 
ties.  The  streets  as  platted  cannot  be  enlarged  or  diminished,  but  the  highway 
authorities  may  direct  how  much  of  a  street  shall  be  worked  upon  or  improved. 
Streets  dedicated  by  a  plat,  unless  lawfully  reclaimed  by  the  person  who  has  plat¬ 
ted,  will  forever  remain  to  the  use  of  the  public.  Waugh,  suing,  etc.,  v.  Leech,  28  Ill. 
R.,  489. 

The  plat  of  an  addition  to  a  town,  although  not  acknowledged  and  recorded, 
operates  as  a  dedication  of  the  streets,  but  not  as  a  conveyance  of  the  fee  of  the 
streets  to  the  corporation.  Banks  v.  Ogden,  2  Wallace  R.,  (U.  S.)  57. 

Prescription  is  the  mode  of  acquiring  a  highway  by  long  continued  use.  The 
uninterrupted  use  of  land  by  the  public  for  a  highway,  for  the  period  of  twenty  years, 
is  sufficient  to  establish  the  existence  of  a  highway.  Green  v.  Oakes,  17  Ill.  R.,  249; 
Daniels  v.  The  People,  21  Ill.  R.,  439 Alvord  v.  Ashley,  17  id.,  363.  And  this  right  con¬ 
tinues  until  it  is  clearly  and  unmistakably  abandoned.  A  partial  deviation  is  not 
an  abandonment.  Town  of  Lewi  shown  v.  Proctor,  27  Ill.  R.,  414.  After  twenty  years 
user  by  the  public,  the  law  presumes  a  grant  of  the  right  by  the  owner.  Grubc  v. 
Nichols,  36  Ill.  R.,  92.  Or  it  may  be  presumed  that  such  road  was  lega’lly  laid  out,  if 
such  it  is  claimed.  State  v.  Boscawen,  32  N.  F.  Rep.,  331.  The  right  ot  the  public 
will  become  complete  without  regard  to  ownership  whether  it  be  individual  or 
governmental.  Dimonv.  The  People,  17  Ill.  R..  416.  But  when  a  road  has  not  been 
used  twenty  years,  its  legal  existence  may  be  disputed.  Eames  v.  Northumberland ,  44 
N.  H.  R.,  p.  67. 

Twenty  years  is  the  shortest  time  within  which  the  public  can  acquire  a  prescrip¬ 
tive  right  to  use  a  road.  Nor  can  the  time  during  wnich  various  and  distinct  lines 
of  travel  have  been  used  be  so  united  as  to  make  up  the  requisite  time  to  establish 
a  prescriptive  right  to  any  given  single  line  of  road. 

In  case  of  a  higlnvay  claimed  by  prescription,  the  travel  may  slightly  deviate 
from  the  thread  of  a  road  which  is  being  used,  to  avoid  an  obstruction,  and  still  not 
change  the  road  itself.  But  it  is  otherwise  where  the  whole  length  of  the  road  is 
abandoned  for  eight  or  nine  years,  and  is  not  sufficiently  traveled  to  prevent  its 
being  obstructed  by  the  growth  of  weeds  and  br.ush.  In  such  case  there  is  not  that 
continued  user  which  is  absolutely  necessary  to  establish  a  prescriptive  right.  The 
public  cannot  acquire  a  prescriptive  right  to  pass  over  a  tract  of  land  gener¬ 
ally,  but  it  must  be  confined  to  a  specific  line  or  way.  Gentleman  v.  Soule,  32  Ill. 
R.,  271. 

If  a  road  is  used  and  traveled  by  the  public  as  a  highway,  and  is  recognized  and 
kept  in  repair  as  such  by  the  proper  authorities,  proof  of  these  facts  furnishes  a 
legal  presumption,  liable  to  be  rebutted,  that  such  road  is  legally  established  as  a 
public  highway.  It  is  not  necessary,  in  the  first  instance,  to  produce  record  evidence 
of  the  existence  of  a  road ;  and  parol  evidence  is  admissible  to  show  where  a  road 
is  located.  Eyman  v.  The  People,  1  Gilm.  R.,  4.  Nealy  v.  Brown,  1  Gilm.  R.,  10. 

It  seems  that  whether  the  highway  is  by  user  only  or  by  the  statute,  it  must  be  of 
the  width  prescribed  by  law,  where  the  dedication  or  donation  is  not  expressly  or 
impliedly  restricted  by  the  owner:  when  not  so  restricted,  it  is  not  confined  to  the 
mere  track  which  is  beaten  by  carriages  and  the  feet  of  animals,  in  passing  along, 
but  includes  and  carries  with  it  the  width  as  provided  by  statute.  Bumpers  v.  Mil¬ 
ler,  4  Mich.  R.,  164. 

Where,  through  the  apparent  abandonment  of  a  public  way  for  an  unreasonable 
time,  private  rights  have  accrued,  the  public  are  estopped.  Opinion  Attorney  Gen¬ 
eral  Berry.  (Minn.)  vol.  1,  p.  89.  Parrish  v.  Stevens,  1  Oregon  R.,  59. 

The  public  have  no  right,  however,  under  the  law  of  prescription,  to  use  and 
occupy'the  soil  of  an  individual  adjoining  navigable  waters,  asa  public  landing  and 
place  of  deposit  of  property  in  its  transit,  against  the  will  of  the  owner,  although 
such  user  has  been  continued  for  more  than  twenty  years.  The  user  cannot  be 
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Fourth  —  To  cause  the  highways  or  bridges  which  are  or  Highways  over 
may  be  erected  over  streams  intersecting  highways,  to  be  kept btreams- 
in  repair.(l) 

Fifth —  To  divide  their  respective  towns  into  so  many  road  To  assign  road 
districts  as  they  shall  deem  convenient,  by  writing,  under  their labor- 
hands,  to  be  lodged  with  the  town  clerk,  and  by  him  to  be 
entered  in  the  town  book.  Such  division  to  be  made  annually, 
if  they  shall  think  it  necessary  ;  and  in  all  cases  to  be  made 
at  least  ten  days  before  the  annual  town  meeting. (2) 


urged  by  the  public  either  as  the  foundation  of  a  legal  presumption  of  a  grant,  and 
thus  justify  a  claim  by  prescription,  or  as  evidence  of  dedication  of  the  premises  to 
public  use.  Pearsal  v.  Post,  20  Wend.  R.,  Ill  S.  C.  on  Error,  22  Wend.  R.,  425. 

A.  highway  by  necessity,  is  where  the  traveled  road  becomes  obstructed  or  im¬ 
passable  for  any  cause.  In  such  case  the  right  of  the  public  is  allowed  to  pass  over 
adjoining  lands,  even  though  the  land  may  be  sown  with  grain.  1  Ld.  Raym.,  1 
Rolle  Abs.,  390a,  7  Cush.  R.,  (Mass.)  408.  But  such  right  gives  the  public  no  perma¬ 
nent  easement  in  such  adjoining  lands.  State  v.  Northumberland,  44  N.  H.  Rep.,  628. 

Lands  adjoining  a  public  highway,  remaining  uniticlosed,  are  considered  as  dedi¬ 
cated  to  the  public  use,  and  no  action  will  lie  by  the  owner  against  any  person 
traveling  over  them.  Cleveland  v.  Cleveland ,  12  Wend.  R.,  172. 

(1)  Where  a  bridge  is  built  ny  an  individual  over  a  natural  stream,  for  his  own 
benefit,  if  the  bridge  be  of  public  utility  and  is  used  by  the  public,  they  are  bound  to 
keep  it  in  repair :  but  not  so  when  the  necessity  for  the  bridge  is  created  by  the 
individual.  Dygert  v.  Schenck,  23  Wend.  R.,  446. 

But  it  seems  that  the  inhabitants  of  a  county  are  not  liable  at  common  law  for  not 
repairing  bridges  over  canals.  State  v.  County  of  Hudson,  1  Vroom  R.  (N.  J.,)  137. 

It  is  the  duty  of  the  commissioners  to  see  that  the  repairs  necessary  on  bridges  are 
made,  and  if  necessary  labor  is  not  performed  through  their  neglect,  or  if  the  bridges 
are  not  kept  in  repair  when  they  have  funds  in  their  hands  applicable  to 
such  objects,  they  are  liable  for  injuries  that  may  result.  17  Johns.  R.,  451. 
But  commissioners  of  highways  are  not  bound  to  build  or  repair  bringes  when  not 
in  funds  to  defray  the  expenses.  7  Wend.  R.,  474.  And  an  indictment  against  com¬ 
missioners  of  highways  for  not  repairing  bridges  is  defective,  unless  it  aver  that  the 
defendants  had  funds  or  other  means  to  defray  the  expenses.  2  Hill  R.,  619. 

At  common  law  the  counties  and  not  towns  were  liable  to  build  and  repair  the 
necessary  bridges,  and  the  remedy  for  neglect  was  by  indictment.  17  Johns.  R.,  452. 
This  burden  is  imposed  on  counties  by  almost  universal  usage,  and  the  exception 
throwing  the  burden  on  towns  or  particular  corporations  only  the  more  clearly 
shows  the  general  rule.  Hoes  v.  Canal  Trustees,  14  Ill.  It.,  402;  Dennis  v.  Maynard,  15 
Ill.  R..  477. 

It  is  held  in  New  Jersey  that  the  inhabitants  of  a  county  are  not  indictable  for  not 
repairing  bridges.  State  v.  County  of  Hudson,  1  Vroom  R.  (N.  J.,)  137. 


(2)  Form  of  Order  dividing  Town  into  Road  Districts. 

- County,  \ 

Town  of - .  j 

We,  the  commissioners  of  highways  for  the  said  town  of - ,  do 

hereby  order  that  said  town  he  divided  into - road  districts,  as 

follows :  Road  district  number  one  shall  embrace  all  of  the  highways 
contained  within  the  following  territory  [or  boundaries,  giving  the 
description  by  sections,  or  outward  boundaries,  as  may  be  thought  proper ] , 
and  all  the  inhabitants  liable  to  work  on  the  highways  residing  there¬ 
in,  shall  be  and  are  hereby  assigned  to  work  on  the  highways  in  said 
district  number  one.  District  number  two  shall,  etc.,  [continue  as 
aforesaid,  until  the  whole  town  is  divided.'] 

Given  under  our  hands  this  - - -  day  of - ,  A.  D.  18 — . 

A.  E.,  1  Commissioners 


E.  D., 


of 


O.  H.,  J  Highways. 


The  commissioners  of  highways  have  a  right  to  divide  the  town  into  road  districts 
at  any  time  during  the  year,  ten  days  before  any  town  meeting.  Opinion  Att’y  Gen’l 
Berry  (Minn.),  vol.  1,  p.  92. 
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Working  of 
highways. 


To  require 
overseers  to 
warn  persons 
to  work. 


To  keep  scrap¬ 
ers,  plows,  etc. 
To  purchase 
tools. 


.  To  erect  guide  - 
boards. 


To  prevent 
thistles  etc., 
from  growing 
in  public  high¬ 
ways. 


To  sink  wells 
and  supply 
water. 


Commissioners 
to  choose  treas¬ 
urer. 


Sixth  —  To  assign  to  each  of  the  said  road  districts  such  of 
the  inhabitants  liable  to  work  on  highways  as  they  shall  think 
proper,  having  regard  to  proximity  of  residence  as  much  as 
may  be. 

Seventh  —  To  require  the  overseers  of  highways,  from  time 
to  time,  and  as  often  as  they  shall  deem  necessary,  to  warn 
all  persons  to  work  on  highways,  to  come  and  work  thereon, 
with  such  implements,  carriages,  plows  and  teams  as  they 
may  have ;  and  the  said  commissioners,  or  any  of  them,  shall 
direct  and  see  that  persons  working  or  repairing  the  high¬ 
ways  leave  undisturbed  all  stones  or  other  monuments  mark¬ 
ing  sectional  and  other  corners,  which  may  be  in  the  public 
roads  worked  or  repaired  by  them. 

Eighth  —  To  take  possession  of  and  keep  all  scrapers, 
plows  and  other  tools  belonging  to  their  town,  wherever  the 
same  may  be  found,  and  not  allow  the  same  to  go  to  waste, 
and  not  to  lend  the  same,  except  to  persons  employed  by  them 
to  work  on  the  roads  by  contract  or  otherwise. 

Ninth  —  To  purchase  for  use  upon  highways  such  necessary 
tools,  implements  and  machinery  as  may  be  necessary. 

Tenth  —  To  cause  to  be  erected  and  kept  in  repair,  at  the 
forks  or  crossing  place  of  the  most  important  public  roads,  a 
post  and  guide -boards,  with  plain  inscriptions  thereon  in  let¬ 
ters  and  figures,  giving  directions  and  distances  to  the  most 
noted  places  to  which  such  road  may  lead;  to  prevent  thistles, 
burdock,  cockle  burs,  mustard,  yellow -dock,  Indian  mallow 
and  jimson  wreed  from  seeding,  and  to  extirpate  the  same  so 
far  as  practicable,  and  to  prevent  all  rank  growth  of  vege¬ 
tation  in  the  public  highway,  so  far  as  the  same  may  obstruct 
public  travel ;  and  the  said  highway  commissioners  may,  in 
their  discretion,  sink  and  construct  wTells,  with  a  suitable 
pump  or  other  suitable  fixture,  and  a  water-trough  attached 
thereto,  and  keep  the  same  in  repair,  for  public  use  for  water¬ 
ing  teams,  at  the  intersection  of  the  most  important  roads  in 
their  towns  or  road  districts  ;  and  they  may  also  adopt  any 
other  suitable  and  convenient  mode  of  supplying  the  water  in 
troughs  conveniently  situated  on  the  public  highways  for  pub¬ 
lic  use,  at  other  points  than  at  such  intersections ;  and  the 
cost  of  such  improvements  shall  be  paid  out  of  the  road  and 
bridge  funds  of  such  town. 

Sec.  11.  At  the  first  meeting  of  the  commissioners  of  high¬ 
ways,  after  they  shall  have  been  duly  elected  and  qualified, 
they  shall  proceed  to  choose  one  of  their  number  as  treasurer. 
The  treasurer  so  chosen  shall  receive  and  have  charge  of  all 
moneys  raised  in  the  town  for  the  support  and  maintenance 
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of  roads  and  bridges.  He  shall  hold  such  moneys,  at  all  His  duties, 
times,  subject  to  the  order  of  the  commissioner  of  highways, 
and  shall  pay  them  over  upon  their  order,  or  a  majority  of 
said  commissioners,  and  not  otherwise.  He  shall  execute  He  shall  give 
bond,  with  good  and  sufficient  security,  in  such  manner  as  the  J 
supervisor  and  town  clerk  shall  determine,  conditioned  for  the 
faithful  discharge  of  his  duties  as  such  treasurer,  and  that  he 
will  honestly  and  faithfully  account  for  and  pay  over  upon  the 
order  of  the  commissioners  of  highways,  all  moneys  that  shall 
come  to  his  hands  by  virtue  of  his  said  office ;  which  bond 
shall  be  payable  to  the  supervisor  of  the  town  and  his  suc¬ 
cessor  in  office,  and  be  approved  by  the  supervisor  and  town 
clerk,  and  filed  in  the  town  clerk’s  office.(l) 

Sec.  12.  The  commissioners  of  highways  of  each  town  shall  Account  of 
render  to  the  board  of  town  auditors,  at  their  annual  meeting  of^ighwaysm 
for  auditing  the  accounts  of  town  officers,  an  account  in  writing, town  audltors* 
stating  :(2) 


(1)  Form  of  Bond  of  Treasurer  of  Commissioner  of  Highivays. 

Know  all  men  by  these  presents,  that  we,  T.  R.,  as  principal,  and 
R.  R.  and  C.  II.,  as  sureties,  are  firmly  held  and  bound  to  W.  D., 
supervisor  of  the  town  of - ,  in  the  county  of - ,  and  to  his  suc¬ 
cessor  in  office,  in  the  penal  sum  of - dollars,  which  payment  to 

be  well  and  truly  made,  we  do  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  by  these  presents. 

The  condition  of  this  obligation  is  such,  that  whereas,  the  above 
bounden  T.  R.  was,  on  the - day  of - ,  18 — ,  duly  chosen  treas¬ 

urer  of  the  board  of  commissioners  of  highways  of  the  said  town  of 

- ,  and  is  about  to  enter  upon  the  performance  of  the  duties  of 

said  office.  Now,  therefore,  if  the  said  T.  R.  shall  faithfully  dis¬ 
charge  his  duties  as  such  treasurer,  and  shall  honestly  and  faithfully 
account  for,  and  pay  over  upon  the  order  of  the  commissioners  of 
highways  of  said  town,  all  moneys  that  shall  come  to  his  hands  by 
virtue  of  his  said  office,  then  this  obligation  shall  be  void,  otherwise 
to  be  in  full  force. 

Witness  our  hands  and  seals  this - day  of - ,  A.  D.  18 — . 

T.  R.,  [seal.] 

Approved  by  us.  A.  B.,  Supervisor.  R.  R.,  [seal.] 

C.  D.,  Town  Clerk.  C.  II.,  [seal.] 

The  law  does  not  fix  the  amount  in  which  the  bond  shall  be  taken.  This  would 
seem  to  be  in  the  discretion  of  the  supervisor  and  town  clerk.  It  should  be  ample 
in  amount  to  cover  all  money  that  may  come  to  the  hands  of  the  treasurer.  It  is 
proper  that  the  supervisor  and  town  clerk  should  endorse  their  approval  on  the 
bond. 

A  town  supervisor  cannot  maintain  an  action  on  the  bond  of  a  commissioner  of 
highways  for  neglect  to  deliver  to  his  successor  money  which  has  been  raised  and 
paid  over  to  him  for  the  purpose  of  paying  damages  occasioned  by  the  laying  out  of 
a  highway  where  such  highway  has  never  been  opened  or  worked,  because  the  pro¬ 
ceedings  laying  it  out  were  void.  Gailor  v.  Herrick,  42  Barb.  R.,  79. 

(2)  Form  of  Account  of  Commissioners  of  Highways  to  be  rendered  to  Town 

Auditors. 

To  the  Board  of  Town  Auditors  of  the  Town  of - ,  in  the  County 

of - ,  State  of  Illinois  : 

The  annual  account  of  the  commissioners  of  highways  of - ,  for 
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Requisites  of 
account. 


First — The  labor  assessed  and  performed  in  such  town. 

Second — The  sums  received  by  such  commmissioners  for 
fines  and  commutations,  and  all  other  moneys  received  under 
this  act. 

Third — A  statement  of  the  improvements  necessary  to  be 
made  on  such  roads  and  bridges,  and  an  estimate  of  the  prob¬ 
able  expense  of  making  such  improvement,  beyond  what  the 
labor  to  be  assessed  in  that  year  and  the  road  tax  will  accomplish. 

Fourth — Also,  a  statement  in  writing,  of  all  expenses  and 


the  year  ending  the - day  of - ,  A.  D.  18 — ,  showeth  as  follows, 

to  wit : 

1st.  The  labor  assessed  in  said  town  during  the  year  ending  on  the 

- day  of - ,  A.  D.  18  — ,  is - days,  and  the  amount  of  said  labor 

actually  performed  is - clays,  as  appears  by  the  returns  made  to 

us  by  the  several  overseers  of  highways  in  said  town. 

2d.  We  have  received  for  fines  and  commutations,  and  from  other 
sources,  under  the  statutes  relative  to  highways,  the  sum  of - dol¬ 

lars,  as  follows,  to  wit : 

1856. 


July  6. 


From  R.  W.,  as  balance  of  money  received  by  him 
as  overseer. 

From  J.  S.,  penalty  for  refusing  to  serve  as  overseer. 


$  7.80 
10.90 


Oct.  9. 

3d.  The  improvements  necessary  to  be  made  on  the  roads  and 
bridges  in  said  town,  are  as  follows :  [ Here  state  what  improvements  are 
necessary ].  We  estimate  the  probable  expense  of  making  such  im¬ 
provements,  beyond  what  the  labor  to  be  assessed  this  year,  and  the 

road  will  accomplish,  at - dollars. 

4th.  The  expenses  and  damages  in  consequence  of  laying  out,  alter¬ 
ing  or  discontinuing  roads  during  the  year  ending  as  aforesaid, 

amount  to  the  sum  of - dollars,  as  follows  : 

To  total  expenses  in  laying  out  road  leading  from  [ here  describe 
the  road,]  $  7.00 

Damages  allowed  on  same,  40.00 

Total  expenses  in  altering  and  discontinuing  part  of  road 
from  \Jiere  describe  the  road,]  8.00 

Damages  allowed  on  same,  50.00 

5th.  We  have  received  of  the  collector  of  the  town,  up  to  the  time 
of  rendering  this  account,  the  sum  of  eighty-four  dollars  ($84.00),  and 
have  paid  out  the  same  as  follows  : 

Paid  to  A.  B.,  C.  D.,  and  E.  F.  for  three  days’  labor,  each  at 
$1.00  per  day,  in  repairing  highways  at  [ state  location,]  $  9.00 
Paid  to  J.  C.,  in  full,  on  his  contract  for  building  bridge  at 
[state  location  of  bridge,]  75.00 


$84.00 

[If  any  balance  remain,  say :]  Leaving  in  our  hands  a  balance  of 
- ,  on  account  of  money  received  from  the  collector. 

Given  under  our  hands  this - day  of - ,  A.  D.  18 — . 

H.  R.,  1  Commissioners 
C.  P,  [  of 
M.  H.,  J  Highways. 

A  town  has  no  authority,  however,  to  raise  money  to  aid  in  the  construction  of  a 
road  which  by  law  is  to  be  made  at  the  expense  of  the  county ;  consequently  a  tax 
laid  by  the  town  for  the  purpose  of  collecting  the  money,  is  illegal  and  void.  So  held 
in  Massachusetts.  Pearson  v.  Ooshen,  17  Pick.  R.,  396. 
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damages  in  consequence  of  laying  out,  altering  or  discontinu¬ 
ing  roads. 

Fifth  —  Also,  a  statement  of  the  amount  received  from  the 
collector  of  the  town,  or  from  any  other  source,  up  to  the  time 
of  such  statement,  and  the  manner  in  which  the  same,  if  any 
sum,  has  been  paid  out  and  expended,  to  whom,  and  cn  what 
account. 

Sec.  13.  The  commissioners  of  highways  of  each  town  shall  Meetings  of 
meet,  within  ten  days  after  they  are  chosen,  at  the  town  clerk’s  commissloners* 
office,  on  such  day  as  they  shall  agree  upon,  and  afterwards  at 
such  other  times  and  places  as  they  shall  think  proper. 

Sec.  14.  The  town  clerk  shall  deliver  the  lists  filed  by  the  Assessment  of 
overseers,  to  the  commissioners  of  highways  of  the  town,  who  hlgtnva5  lab01, 
shall  proceed  to  ascertain,  estimate  and  assess  the  highway 
labor  and  road  tax  to  be  performed  and  paid  in  their  town  the 
next  ensuing  year.(l) 


HIGHWAY  LABOR  AND  ROAD  TAX. 


Sec.  15.  Every  able-bodied  male  inhabitant,  being  above  who  required 
the  age  of  twenty  -  one  years  and  under  the  age  of  fifty  (except-  Joads  °r  °u 
ing  paupers,  idiots,  lunatics,  and  such  others  as  are  exempt  by 
law),  shall  be  required  to  labor  on  the  highways  in  their  res¬ 
pective  road  districts,  not  less  than  one  nor  more  than  three 
days  in  each  and  every  year.  (2) 

Sec.  16.  The  commissioners  of  highways  shall  assess  a  Road  tax  on 
road  tax  on  all  real  estate  and  personal  property  liable  to  tax- real  estate- 
ation  of  the  town,  to  any  amount  they  may  deem  necessary, 
not  exceeding  forty  cents  on  each  one  hundred  dollars’  worth, 
as  valued  on  the  assessment  roll  of  the  previous  year :  Provi¬ 
ded ,  that  the  tax  on  property  lying  within  any  incorporated 
village,  town  or  city,  in  which  the  streets  and  alleys  are  under  City  property, 
the  care  of  the  corporation,  shall  be  paid  over  to  the  treasurer 
of  such  village,  town  or  city,  to  be  appropriated  to  the  im¬ 
provement  of  roads,  streets  and  bridges,  under  the  direction 
of  the  corporate  authorities. 


(1)  Where  exclusive  jurisdiction  is  given  a  city  or  town  corporate  to  improve  streets, 
the  general  laws  of  the  State,  like  that  of  exemption  in  regard  to  road  labor,  ceases 
to  be  applicable,  Fox  v.  City  of  Rockford,  38  Ill.  R.,  452.  And  it  is  competent  for  the 
legislature  to  provide  for  exempting'  the  inhabitants  of  city  and  town  corporation 
from  labor  outside  of  their  corporate  limits.  Town  of  Pleasant  v.  Kost,  29  Ill,  R,,  495. 

A  township  may  control  the  road  labor  of  the  inhabitants  of  a  city  or  town  cor¬ 
poration  situated  within  the  township.  O' Kane  v.  Treat  et  al.,  25  111.  R.,  557. 

(2)  Labor  to  repair  a  road  is  not  a  tax\  hence  an  exemption  as  to  persons  is  not  un¬ 
constitutional.  Town  of  Pleasant  v.  Kost,  29  Ill.  R.,  495;  Foxx.  City  of  Rockford,  38 

Ill.  R.,  451. 

The  law  exempting  a  school  director  from  working  on  the  highway,  does  not  ex¬ 
empt  him  from  the  ^payment  of  property  tax.  McDonald  v.  Madison  Comity,  43  Ill. 
R.,  23. 
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Number  of 
days  to  be  af¬ 
fixed  to  list. 


Description 
and  value  of 
land. 


Clerks  make 
copies  of  list 


Sec.  IT.  The  commissioners  of  highways  shall  affix  to  the 
name  of  each  person  named  in  the  lists  so  furnished  by  the 
overseer,  the  number  of  days  assessed  to  each  person  for  high¬ 
way  labor,  personal  property,  and  also  a  description  of  each 
tract  of  land  and  the  name  of  the  owner,  if  known,  with  the 
valuation  thereof,  as  taken  from  the  assessment  roll  of  the 
previous  year,  and  the  amount  of  road  tax  assessed  thereon, 
in  a  separate  column.  The  lists  so  prepared  shall  be  sub¬ 
scribed  by  the  commissioners,  and  deposited  with  the  town 
clerk,  to  be  filed  in  his  office.(l) 

Sec.  18.  The  commissioners  shall  direct  the  clerk  of  the 
town  to  make  a  copy  of  each  list,  and  shall  subscribe  such 


(1)  Form  of  Order  of  Commissioners  assessing  Highway  Labor  and 

Road  Tax. 

- County,  \ 

Town  of - ,  J  s  ' 

At  a  meeting  of  the  commissioners  of  highways  of  said  town 

of - ,  at  the  town  clerk’s  office,  in  said  town,  on  the - day 

of - ,  A.  D.  18 — ,  the  said  commissioners  having  proceeded  to 

ascertain,  estimate  and  assess  the  highway  and  road  tax  to  be  per¬ 
formed  and  paid  in  said  town  the  ensuing  year,  do  estimate  and 
assess  two  days’  highway  labor  to  each  and  every  male  inhabitant  in 
said  town,  liable  to  be  assessed  for  highway  labor,  to  be  performed  in 
said  town  the  ensuing  year;  and  we  do  assess  a  road  tax  of  twenty 
cents  on  each  one  hundred  dollars  worth  of  real  estate  and  personal 
property  liable  to  taxation  of  said  town,  as  valued  on  the  assessment 
roll  of  the  past  year,  to  be  paid  in  said  town  the  ensuing  year. 

Witness  our  hands  this - day  of - ,  A.  D.  18 — . 

N.  P., I  Commissioners 
W..C.,  \  of 
J.  W.,  J  Highways. 


Form  of  List  of  Assessment  of  Highway  Labor. 


County, 


Jss. 


Town  of- 

We,  the  commissioners  of  highways  of  the  said  town  of 


-,  hav¬ 
ing  proceeded  to  ascertain,  estimate  and  assess  the  highway  labor 
and  road  tax  to  be  performed  and  paid  in  said  town  the  ensuing 
year,  have  made  out  the  estimate  and  assessment  for  road  district 
number  one  in  said  town,  to  wit: 

The  inhabitants  of  said  town,  assigned  to  said  road  district,  are 
assessed  for  highway  labor  as  follows,  viz. : 


NAMES. 

NO.  OF  DAYS. 

H.  S., 

2 

I.  H., 

2 

Given  under  our  hands  this - day  of  - - ,  A.  D.  18 — . 

It.  L.,  1  Commissioners 
E.  S.,  \  of 
H.  P.,  J  Highways. 

The  town  clerk  will  make  a  copy  of  the  foregoing  list. 

R.  L., )  Commissioners 
E.  S.,  [  of 
H.  P.,  J  Highways. 
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copies,  after  which  they  shall  cause  the  several  copies  to  be  copies  deiiv- 
delivered  to  the  respective  overseers  of  highways  of  the  several  t0  over' 
districts  in  which  the  highway  labor  is  assessed.  One  copy 
for  each  overseer  shall  contain  the  name  and  number  of  days 
assessed  to  each  person,  the  other  the  real  and  personal  prop¬ 
erty  road  tax.(l) 

Sec.  19.  It  shall  be  the  duty  of  the  overseers  to  add  the  subsequent  ad 
names  of  persons  left  out  of  any  such  list,  and  of  new  inhab-  $sts?n  t0  lh 
itants,  and  to  rate  the  persons  so  added  in  the  same  proportion 
to  work  on  the  highways  as  others  rated  by  the  commissioners 
on  such  list,  subject  to  an  appeal  to  the  commissioners. 

Sec.  20.  It  shall  be  the  duty  of  commissioners  of  highways  credit  to  per- 
of  each  town  to  credit  such  persons  as  live  on  private  roads  private 'roSs°u 
and  work  the  same  so  much  on  account  of  their  assessment  as 
such  commissioners  shall  deem  necessary  to  work  such  private 
road,  or  to  annex  such  private  road  to  some  of  the  highway 
districts. 

Sec.  21.  The  towm  clerk  shall,  within  ten  days  after  the  Posting  of  no- 
commissioners  of  highways  have  filed  in  his  office  the  amount  amouiit^f 
of  road  tax  assessed  on  the  real  and  personal  estate  of  theJ^Jj  tax  IS 
towns,  post  a  notice  on  the  outer  door  of  the  house  where  the 


(1)  Form  of  List  of  Assessment  of  Road  Tax. 


ss. 

ssioners  of  highways  of  said  town  of - ,  having 

proceeded  to  ascertain,  estimate  and  assess  the  highway  labor  and 
road  tax  to  be  performed  and  paid  in  said  town  the  ensuing  year, 
have  made  out  the  estimate  and  assessment  of  the  lands  situated  in 
road  district  number  one,  with  the  names  of  the  owners  so  far  as 
known  for  road  tax,  as  valued  on  the  assessment  roll  of  last  year,  to 
wit,  A.  D.  18 — ,  as  follows: 


NAME 

DESCRIPTION 

NO. 

VALUE 

TOTAL 

am’t 

VALUE  OF 

am’t 

TOTAL 

or  OWNER. 

OF  LANDS. 

ACRES. 

PER  ACRE. 

VALUE. 

TAX. 

PER  PROP.  | 

OF  TAX. 

TAX. 

H.  S. 

N.  W.  }A  Sec.  11 

1(50 

$20.00 

$3,200.00 

$6.40c. 

$1,600.00 

$3.20 

$9.(50 

S.  C. 

S.  W.  “  “ 

ICO 

20.00 

3,200.00 

6.40c. 

800.00 

1.60 

8.00 

Given  under  our  hands  this - day  of - ,  A.  D.  18 — . 

R.  L.,  )  Commissioners 
E.  S.,  [•  of 

H.  P.,  J  Highways. 

The  town  clerk  will  make  a  copy  of  the  foregoing  list. 

R.  L., )  Commissioners 
E.  S.,  [  of 

H.  P.,  J  Highways. 

The  personal  property  road  tax.  of  an  individual,  if  not  paid,  should  be 
returned  with  his  land  tax,  to  be  levied  upon  the  land,  and  collected  and  paid  over 
to  the  commissioners  the  same  as  the  land  tax.  See  post,  sections  43  and  50.  Where 
the  individual  has  no  land  assessed,  the  remedy  for  the  recovery  of  his  personal 
tax,  is,  no  doubt,  by  an  action  in  the  name  of  the  town,  to  be  prosecuted  in  the  same 
manner  as  ordinary  actions ;  and  this  is  an  appropriate  remedy  to  enforce  the  pay¬ 
ment  of  a  tax,  without  regard  to  the  remedy  given  by  distress.  See  Ryan  v.  Gallatin 
Co.,  14  Ill.  R.,  83 ;  Glancey  v.  Elliott,  id.,  458 ;  Dunlap  v.  Gallatin  Co.,  15  id.,  9. 


County, 


Town  of 
We,  the 
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ways. 


town  meeting  was  last  held,  stating  the  amount  of  road  tax 
assessed  on  each  one  hundred  dollars’  worth  of  the  real  and 
and  personal  estate  of  the  town,  and  that  all  persons  interested 
can  pay  the  same  in  labor  on  the  highways,  under  the  direc¬ 
tion  of  the  overseer  of  highways,  in  the  district  where  the 
land  or  personal  property  .is  situated.(l) 

Sec.  22.  If  the  commissioners  of  highways  shall  refuse  or 
neglect  to  perform  any  of  the  duties  enjoined  on  them  by  this 
act,  they  shall  severally  forfeit  not  less  than  ten  dollars  nor 
more  than  fifty  dollars,  and  may  be  proceeded  against,  sever¬ 
ally  or  jointly,  for  the  recovery  of  such  forfeiture  before  any 
justice  of  the  peace  in  the  proper  county  having  jurisdiction. 

Sec.  23.  There  shall  be  chosen  at  the  annual  town  meeting 
in  each  town,  as  many  overseers  of  highways  as  there  are 
road  districts  in  the  town  ;  and  each  overseer  of  highways,  so 
chosen,  shall  be  a  resident  of  the  road  district  for  which  he  is 
elected,  and  shall  hold  his  office  for  one  year  :  Provided,  there 
shall  be  chosen  at  the  annual  town  meeting  in  April,  1873, 
one  overseer  of  highways  for  each  road  district,  as  constituted 
previous  to  the  passage  of  an  act  entitled  “  Roads  and 
Bridges,”  approved  April  10,  1872. 

Sec.  24.  It  shall  be  the  duty  of  overseers  of  highways  in 
each  town  : 

First  —  To  repair  and  keep  in  oruer  tne  highways  within 
their  several  districts  for  which  they  shall  have  been  elected. (2) 

Second — To  warn  all  persons,  from  whom  road  labor  is 
due,  to  work  on  the  highways  at  such  times  and  places,  within 
their  several  districts,  as  they  may  think  proper.  The  over¬ 
seers  of  highways  may  contract  with  persons  owing  poll  tax 
for  road  purposes,  to  perform  a  certain  amount  of  labor  on 
any  road  or  bridge  in  their  town  or  road  district  for  the 
amount  of  such  tax  ;  and  if  the  work  is  done  within  the  time 
that  the  money  should  have  been  paid,  the  overseer  shall  give 
such  person  a  receipt  for  such  labor  done  or  performed. (3) 


(1)  Form  of  Notice  of  Assessment  of  Property  Tax . 

Notice  is  hereby  given  that  the  amount  of  road  tax  assessed  on 

each  one  hundred  dollars’  worth  of  real  estate  of  the  town  of - , 

in  the  county  of - ,  for  the  ensuing  year,  is  twenty  cents ,  and  that 

all  persons  interested  can  pay  the  same  in  labor  on  the  highways, 
under  the  direction  of  overseers  of  highways  in  the  district  where 
t  he  land  is  situated.  H.  N.,  Town  Clerk. 

Dated  at - ,  May  1,  18—. 

(2)  An  overseer  of  highways  is  hound  to  remove  obstructions  from  the  highways 
within  his  district,  although  not  specially  directed  to  do  so  by  the  commissioners. 
McFaclden  v.  Kingsbury,  11  Wend.  R.,  607. 

(3)  Labor  assessed  for  highway  purposes  can  only  be  bestowed  upon  such 
roads  as  are  established  by  law.  When  lands  are  dedicated  by  the  owner  to  public 
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Third — To  collect  all  fines  and  commutation  money,  and 
to  execute  all  lawful  orders  of  the  commissioners  of  high- 
ways.(l) 

Fourth  —  To  deliver  to  the  clerk  of  the  town,  within  six¬ 
teen  days  after  their  election  or  appointment,  a  list  subscribed 
by  such  overseers,  o£  the  names  of  all  the  inhabitants  in  his 
road  district  who  are  liable  to  work  on*  highways. (2) 

Sec.  25.  If  any  person  chosen  or  appointed  to  the  office  of  vacancy  in 
overseer  of  highways,  shall  refuse  to  serve,  or  if  his  office  shall  01  ovcr 
become  vacant,  the  commissioners  of  the  highways  of  the 
town  shall,  by  warrant,  under  their  hands,  appoint  some  other 
person  in  his  stead ;  and  the  overseer  so  appointed  shall  have 
the  same  powers,  be  subject  to  the  same  orders,  and  liable  to 
the  same  penalties,  as  overseers  chosen  at  the  town  meet- 
ing.(3) 


use  as  streets,  they  do  not  become  public  highways  until  accepted  as  such  by  the 
public  authorities.  Oswego  v .  Oswego  Canal  Co.,  2  Selden  R.,  263. 

A  highway  overseer  has  no  authority  to  expend  money  committed  to  him  for  the 
repair  of  highways  in  changing  the  line  of  travel,  and  constructing  a  new  road. 
Todd  v.  Rowley ,  8  Allen  R.,  (Mass.)  51.  But  this  probably  does  not  apply  to  the  case 
of  a  slight  departure  from  the  established  road  from  necessity  to  avoid  a  formidable 
obstruction. 

It  is  a  question  whether,  after  a  road  has  been  laid  out,  it  may  be  abandoned  by 
mere  non-user,  so  as  to  relieve  the  town  authorities  from  the  duty  of  keeping  it  in 
repair.  When  a  road  is  used  to  any  extent,  although  it  may  be  obstructed  by  mov¬ 
able  bars  across  it,  it  will  not  be  considered  as  abandoned.  State  v.  Alstead,  18  N.  H, 
Rep.,  59. 

(1)  The  overseer  is  not  obliged,  nor  is  he  authorized  to  procure  a  scraper  or  plow 
to  use  on  the  highways,  without  being  directed  and  empowered  to  do  so  by  the  com¬ 
missioners.  McFadden  v.  Kingsbury,  11  Wend.  R.,  667. 

(2)  Form  of  Overseer's  List  of  inhabitants  liable  to  U'ork  on  the  highways. 

- County,  1 

Town  of - ,  J* 1 2 3 * S"* 

I,  J.  H.,  overseer  of  highways  for  road  district,  number - ,  in  said 

town  of - ,  do  certify  that  the  following  is  a  true  and  correct  list 

of  all  the  inhabitants  in  said  road  district,  who  are  liable  to  work  on 
the  highways,  viz.  [ Here  insert  the  names ]. 

Dated  this - day  of - ,  A.  D.  18 — . 

J.  H.,  Overseer  of  Highways. 


(3)  Form  of  Appointment  of  Overseers  of  Highways  in  case  of  vacancy. 


—  County, 

Town  of  — 


} 


ss. 


Whereas,  a  vacancy  has  occurred  in  the  office  of  overseer  of  high¬ 
ways,  for  road  district,  No. - ,  in  said  town,  by  reason  of  the 

removal  [or,  refusal  to  serve,  or  death,  as  the  case  may  be']  of - , 

elected  to  said  office :  Now,  therefore,  we,  the  undersigned  commis¬ 
sioners  of  highways  of  said  town,  do  hereby  appoint  M.  P.,  to  be 

overseer  of  highways  of  and  for  said  road  district,  No.  - - ,  in  said 

town,  to  fill  said  vacancy. 


Given  under  our  hands  this 


day  of - ,  A.  D.  18 — . 

E.  M.,  )  Commissioners 
A.  W.,  \  of 

J.  B.,  J  Highwaj-s. 


this 


The  form  of  notice  used  in  case  of  appointment  of  town  officers,  may  tbe  used  in. 
Lis  case  with  little  variation,  to  suit  the  occasion.  See  ante,  p.  228. 
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Sec.  26.  The  commissioners  making  the  appointment  shall 
cause  such  warrant  to  be  forthwith  filed  in  the  office  of  the 
town  clerk,  who  shall  give  notice  to  the  person  appointed,  as 
in  other  cases. 

Sec.  27.  Every  overseer  of  highways  who  shall  refuse  or 
neglect  to  perform  any  of  the  duties  hereinbefore  enumerated, 
or  which  may  be  lawfiilly  enjoined  on  him  by  the  commis¬ 
sioners  of  highways  of  his  town,  shall,  for  every  such  refusal 
or  neglect,  forfeit  the  sum  of  ten  dollars,  to  be  sued  for  by 
the  commissioners  of  highways  of  the  town,  and  when  recov¬ 
ered,  to  be  applied  by  them  in  making  and  improving  the 
roads  and  bridges  therein. (1) 

Sec.  28.  It  shall  be  the  duty  of  overseers  of  highways  to 
give  at  least  three  days’  notice  to  all  persons  assessed  to  work 
on  highways,  and  residing  within  the  limits  of  their  respective 
districts,  of  the  time  and  place  when  and  where  they  are  to 
appear  for  that  purpose,  and  with  what  implements;  but  no 
person,  being  a  resident  of  the  town,  shall  be  required  to  work 
on  any  highway  other  than  in  the  district  in  which  he  resides, 
except  he  resides  in  a  district  on  a  town  line,  which  district 
belongs  to  an  opposite  town,  and  unless  he  shall  elect  to  work 
in  some  district  where  he  has  any  land;  and  in  such  case  he 
may,  with  the  approbation  of  the  commissioners  of  highways, 
apply  the  work  assessed  in  respect  to  such  land  in  the  district 
in  which  the  same  is  situated. (2) 

Sec.  29.  Every  person  liable  to  work  on  the  highways  shall 
work  the  whole  number  of  days  for  which  he  shall  have  been 
assessed;  but  every  such  person,  other  than  an  overseer  of 
highways,  may  elect  to  commute  for  the  same,  or  for  any  part 
thereof,  at  the  rate  of  one  dollar  and  fifty  cents  per  day;  in 
which  case  such  commutation  money  shall  be  paid  to  the  over¬ 
seer  of  highways  of  the  district  in  which  the  person  commu- 


(1)  An  overseer  of  highways  is  not  liable  to  a  private  action  for  any  error  of 
judgment  in  the  execution  of  his  trust.  He  is  only  responsible  for  any  neglect  or 
refusal  under  the  section  of  the  act  which  subjects  him  in  such  a  case  to  a  penalty. 
Freeman  v.  Cornwell ,  10  Johns.  It.,  470.  If,  however,  .he  acts  maliciously  or  oppres¬ 
sively,  it  is  otherwise.  5  Johns  I?.,  125. 

(2)  This  notice  is  not  required  by  the  law  to  be  reduced  to  writing,  but  should  the 
overseer  think  to  give  notice  in  writing,  he  can  adopt  the  following  form: 

Form,  of  Notice  to  Person  to  work  on  the  Highway. 

To  Mr.  D.  R. : 

Sir:  —  You  having  been  assessed  a  poll  tax  of  two  days,  to  be 

worked  on  the  highways  in  road  district  No.  — ,  in  the  town  of - , 

are  hereby  notified  to  appear  with  [stale  with  what  implements ]  on 

the - day  of - ,  18 — ,  at - o’clock  in  the  forenoon,  at 

[state  the  place],  for  the  purpose  of  working  said  highway  poll  tax. 

Dated  this - day  of - ,  A.  D.  18 — . 

J.  S.,  Overseer  of  Highways. 
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ting  shall  reside,  to  be  applied  and  expended  by  such  overseer 
in  the  improvement  of  the  roads  and  bridges  in  the  same 
district. 

Sec.  30.  Any  person  intending  to  commute  for  his  assess¬ 
ment,  or  any  part  thereof,  shall,  within  three  days  after  he 
shall  be  notified  to  appear  and  work  on  the  highways,  pay  the 
commutation  money  for  the  work  required  of  him  by  such 
notice ;  and  the  commutation  shall  not  be  considered  as  com¬ 
plete  until  such  money  be  paid. 

Sec.  31.  Every  overseer  of  highways  shall  have  power  to 
require  a  team  or  a  cart,  wagon  or  plow,  with  a  pair  of  horses 
or  oxen,  and  a  man  to  manage  them,  from  any  person  having 
the  same  within  his  district,  who  shall  have  been  assessed  two 
days  or  more,  and  who  shall  not  have  commuted  for  his  assess¬ 
ment;  and  the  person  furnishing  the  same,  upon  such  requisi¬ 
tion,  shall  be  entitled  to  a  credit  of  two  days  for  each  day’s 
service  therewith. 

Sec.  32.  Every  person  assessed  to  work  on  the  highways, 
and  named  to  work,  may  appear  in  person,  or  by  an  able 
bodied  man  as  a  substitute,  and  the  person  or  substitute  shall 
actually  work  eight  hours  in  each  day,  under  a  penalty  of 
twenty -five  cents  for  every  hour  such  person  or  substitute 
shall  be  in  default,  to  be  imposed  as  a  fine  on  the  person 
assessed. 

Sec.  33.  If  any  person,  after  appearing,  remain  idle,  or 
not  work  faithfully,  or  hinder  others  from  working,  such 
offender  shall,  for  every  offense,  forfeit  to  the  town  the  sum  of 
two  dollars. 

Sec.  34.  Every  person  so  assessed  and  duly  notified,  who 
shall  not  commute,  and  who  shall  refuse  or  neglect  to  appear, 
as  above  provided,  shall  forfeit  to  the  town,  for  every  day’s 
refusal  or  neglect,  the  sum  of  two  dollars.  If  he  was  required 
to  furnish  a  team,  carriage,  man  or  implement,  and  shall  refuse 
or  neglect  to  comply,  he  shall  be  fined  as  follows  : 

First — For  wholly  failing  to  comply  with  such  requisition, 

four  dollars  for  each  dav. 

*/ 

Second — For  omitting  to  furnish  a  pair  of  horses  or  oxen, 
one  dollar  and  fifty  cents  for  each  day. 

Third — For  omitting  to  furnish  a  man  to  manage  the  team, 
two  dollars  for  each  day. 

Fourth — For  omitting  to  furnish  a  wagon,  cart  or  plow, 
seventy -five  cents  for  each  day. 

Sec.  35.  It  shall  be  the  duty  of  every  overseer  of  highways, 
within  six  days  after  any  person  assessed  and  notified  shall  be 
guilty  of  any  refusal  or  neglect,  for  which  a  penalty  or  fine  is 


Time  allowed 
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Teams  and 
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prescribed  in  this  act,  unless  a  satisfactory  excuse  shall  he 
rendered  to  him  for  such  refusal  or  neglect,  to  make  complaint, 
on  oath,  to  any  justice  of  the  peace  of  the  county. (1) 

Sec.  36.  The  justice  to  whom  such  complaint  shall  be 
made  shall  forthwith  issue  a  summons,  directed  to  any  consta¬ 
ble  of  the  county,  requiring  him  to  summon  such  delinquent 
to  appear  within  five  days  before  such  justice,  according  to 
law,  for  such  refusal  or  neglect.  (2) 

Sec.  37.  On  the  day  of  trial  the  justice  shall  proceed  to 
hear  and  determine  the  case  according  to  law,  for  the  offense 
complained  of,  and  shall  forthwith  issue  an  execution  under  his 
hand  and  seal,  directed  to  any  constable  of  the,,  county  where 
such  delinquent  shall  reside,  commanding  him  to  levy  such 
fine,  with  the  cost  of  the  proceeding,  of  the  goods  and  chattels 
of  such  delinquent. (3) 


(1)  This  complaint  need  not  necessarily  be  in  writing;  it  will  be  a  sufficient  com¬ 
pliance  with  the  law,  if  made  on  oath,  in  which  case  the  complaint  may  be  recited 
in  the  summons.  The  complaint  of  the  overseer  will  be  presumed  to  be  true  until 
the  contrary  appears.  The  justice  must  proceed  upon  it  as  such,  and  if  the  proceed¬ 
ings  prove  to  be  unauthorized,  the  overseer  is  liable.  9  Johns.  R.,  229. 

(2)  Form  of  Summons  for  refusing  to  work. 

State  of  Illinois,  \ 

- County,  j  s  ' 

The  People  of  the  State  of  Illinois  to  any  Constable  of  the  town  of 

- ,  in  the  aforesaid  County,  greeting  : 

Whereas,  complaint  hath  this  day  been  made  before  me,  S.  0.,  one 
of  the  justices  of  the  peace  of  said  town,  upon  oath  by  S.  W.,  over¬ 
seer  of  highways  in  road  district  number - ,  in  said  town,  that  J.  S., 

who  has  been  assessed  for  highway  labor  in  said  district,  and  has 
been  duly  notified  to  perform  such  work,  has  neglected  to  appear  in 
pursuance  of  such  notice,  either  in  person  or  by  an  able  bodied  man 
as  a  substitute,  together  with  a  pair  of  oxen  as  required  by  said  notice 
[or,  as  the  case  may  he'],  and  perform  such  labor;  you  are,  therefore, 
hereby  commanded  to  summon  the  said  J.  S.,  to  appear  before  me  at 

my  office  in  said  town  on  the - day  of - ,  18  — ,  at - o’clock 

—  M.,  to  show  cause  why  he  should  not  be  fined  according  to  law, 
for  such  refusal  or  neglect,  as  in  said  complaint  alleged. 

Given  under  my  hand  and  seal  this- — -day  of - ,  A.  D.  18 — . 

S.  O.,  [seal.] 
Justice  of  the  Peace. 

(3)  Form  of  Execution  for  collecting  fine. 

State  of  Illinois,  \ 

- County,  j 1 2 3 * *  & 

The  People  of  the  State  of  Illinois  to  any  Constable  of  the  town  of 

- ,  in  the  County  aforesaid,  greeting  : 

Whereas,  complaint  was  lately  made  to  me,  S.  0.,  one  of  the  justices 
of  the  peace  of  said  town,  by  S.  W.,  overseer  of  highways  for  road 

district  number - ,  in  said  town,  that  J.  S.,  who  was  assessed,  etc. 

[ recite  the  complaint],  whereupon  a  summons  was  issued  by  me  requir¬ 
ing  the  said  J.  S.,  to  appear  before  me  at  my  office  in  said  town,  on 

the - day  of - 1 8  — ,  at - o’clock  —  M.,  to  show  cause  why 

he  should  not  be  fined  for  such  neglect  [or  refusal,  or  as  the  case  may 
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Sec.  38.  The  constable  to  whom  such  execution  shall  be  Duty  of  consta- 
delivered,  shall  forthwith  collect  the  moneys  therein  men- ble< 
tioned.  He  shall  pay  the  fine  when  collected,  to  the  justice 
of  the  peace  who  issued  the  execution,  who  is  hereby  required 
to  pay  the  same  to  the  overseer  who  entered  the  complaint,  to 
be  by  him  expended  in  improving  the  roads  and  bridges  in  the 
district  of  which  he  is  overseer. 

Sec.  39.  Every  fine  collected  for  refusal  or  neglect  to  Penalty  set  off. 
appear  and  work  on  the  highways,  shall  be  set  oft'  against  his 
assessments  or  personal  labor  tax  upon  which  it  was  founded, 
estimating  every  two  dollars  collected  as  a  satisfaction  for  one 
day’s  work. 

Sec.  40.  The  acceptance,  by  an  overseer,  of  any  excuse  Excuses, 
for  refusal  or  neglect,  shall  not,  in  any  case,  exempt  the  per¬ 
son  excused  for  commuting  for  or  working  the  whole  number 
of  days  for  which  he  shall  have  been  assessed  during  the  year. 

Sec.  41.  It  shall  be  the  duty  of  overseers  of  highways  to  Notice  by  over¬ 
warn  all  residents  of  his  district  against  whom  a  land  or  per-  property  road 
sonal.  property  road  tax  is  assessed,  giving  them  three  days’ tax- 
notice,  to  work  out  the  same  upon  the  highways ;  and  he  shall 
receive  such  tax  in  labor  from  every  able-bodied  man,  or  his 
substitute,  at  the  rate  of  one  dollar  and  fifty  cents  per  day. 

And  any  person  or  his  agent  may  pay  such  tax  in  road  labor, 
at  the  rate  of  one  dollar  and  fifty  cents  per  day,  and  in  pro¬ 
portion  for  a  less  amount:  Provided ,  that  any  person  may 
elect  to  pay  such  tax  to  the  overseer  in  money. (19) 

Sec.  42.  It  shall  be  the  duty  of  the  overseer  of  highways,  puty  of  over- 
when  such  land  tax  has  been  paid,  either  in  money  or  labor,  ?|pra]^hen  iax 
to  write  the  word  “paid”  distinctly  against  each  name  or 
tract  on  his  list,  on  which  the  same  has  been  paid,  and  give  a 


be],  which  summons  was  duly  served  and  returned  to  me  by  a  con¬ 
stable  of  said  town,  and  the  said  J.  S.,  not  having  shown  any  sufficient 

cause  to  the  contrary,  I  have  imposed  a  fine  of - dollars  on  him 

for  his  offense,  complained  of  as  aforesaid,  and  taxed  the  costs  of  the 

proceedings  on  said  complaint  at - dollars  and - cents.  You 

are,  therefore,  hereby  commanded  to  levy  the  said  tine,  with  the 
costs  of  proceedings,  on  the  goods  and  chattels  of  the  said  J.  S.,  and 
make  returns  to  me  without  delay,  and  have  you  then  and  there  the 
amount  of  said  tine  and  costs. 

Given  under  my  hand  and  seal  this - day  of - ,  A.  D.  18 — . 

S.  O.,  [seal.] 
Justice  of  the  Peace. 

(1)  When  the  overseer  of  highways  desires  to  give  notice  in  writing,  to  warn  per¬ 
sons  to  work  out  property  tax,  the  form  given  for  notice  in  case  of  poll  tax  can  be 
used  by  varying  to  suit  the  occasion  See  ante,  p.  278. 

The  person  assessed  is  not  liable  until  he  has  had  notice  to  work ;  but  he  may 
waive  the  notice  either  expressly  or  by  acts,  from  which  the  waiver  may  be  inferred. 
McDonald  v.  Madison  County,  43  Ill.  R.,  24. 
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Delivery  of  list 
to  supervisor. 


Affidavit  as  to 
payment  of  tax 


Penalty  for  re¬ 
fusal  to  deliver 
list  or  make 
affidavit. 


Labor,  when  to 
be  worked. 


receipt  for  the  same,  whether  paid  in  labor  or  money,  when 
demanded. 

Sec.  48.  Every  overseer  of  highways  shall  deliver  to  the 
supervisor  of  his  town,  and  in  Cook  county  to  the  county 
hoard,  at  least  five  days  previous  to  the  annual  meeting  of  the 
hoard  of  supervisors,  the  lists  furnished  by  the  commissioners 
of  highways,  containing  the  land  and  personal  property  road 
tax,  with  an  affidavit  thereto,  sworn  to  before  the  supervisor 
of  the  town,  or  some  justice  of  the  peace  of  the  county,  that 
on  all  tracts  of  land  on  such  list  opposite  which  the  word 
“paid"  is  written,  such  tax  is  paid,  and  that  on  all  tracts  of 
land  on  such  list,  opposite  which  the  word  “paid”  is  not 
written,  such  tax  is  due  and  remains  unpaid,  according  to  the 
best  of  his  knowledge  and  belief.  (1) 

Sec.  44.  If  any  overseer  shall  refuse  or  neglect  to  deliver 
such  list  to  the  supervisor,  as  provided  in  the  last  preceding 
section,  or  shall  neglect  or  refuse  to  make  the  affidavit,  as 
therein  directed,  he  shall,  for  every  such  offense,  forfeit  the 
sum  of  five  dollars,  and  also  the  amount  of  tax  or  taxes 
remaining  unpaid,  to  be  recovered  by  the  commissioners  of 
highways  of  the  town,  to  be  applied  by  them  in  improving  the 
roads  and  bridges  of  such  town. 

Sec.  45.  It  shall  be  the  duty  of  every  overseer  of  high¬ 
ways  to  have  at  least  three -fourths  of  the  road  labor  assessed 
in  his  district  worked  out  or  actually  expended  on  the  high¬ 
ways,  previous  to  the  first  day  of  October  in  every  year. 


(1)  Form  of  Affidavit  of  Overseer  of  Highways  upon  Return  of  List  to 

Supervisor , 

State  of  Illinois,  \ 

- County.  J  b  * 

J.  W.,  overseer  of  highways  for  road  district  number - ,  in  the 

town  of - ,  in  said  county,  being  duly  sworn,  doth  depose  and  say, 

that  on  all  tracts  of  land  described  in  the  annexed  list,  opposite 
which  the  word  “  paid  ”  is  written,  such  tax  is  paid,  and  that  on  all 
tracts  of  land  on  such  lists  opposite  which  the  word  “paid”  is  not 
written,  such  tax  is  due  and  remains  unpaid,  according  to  the  best 
of  his  belief  and  knowledge. 

J.  W. 

Subscribed  and  sworn  to  before  me,  this  ) 

- day  of - ,  A.  D,  18 —  l 

J,  L.,  Justice  of  the  Peace.  J 

Note.  —  The  overseer  should  write  the  word  “  paid  ”  against  the  amount  of  per¬ 
sonal  property  tax  of  each  individual,  when  it  has  been  paid,  the  same  as  in  case  of 
payment  of  the  land  tax,  and  he  ought  properly  to  add  the  following  clause  to  the 
foregoing  affidavit,  although  it  seems  not  to  be  absolutely  required  by  the  law: 

“  And  further,  that  the  personal  property  tax  set  forth  in  said  list, 
against  which  the  word  ‘  paid  ’  is  not  written,  remains  likewise  un¬ 
paid,  according  to  his  belief  and  knowledge.” 
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Sec.  46.  Every  overseer  of  highways  shall,  on  the  second 
Tuesday  next  preceding  the  time  of  holding  the  annual  town 
meeting  in  his  town,  within  the  year  for  which  he  is  elected 
or  appointed,  render,  under  oath,  to  one  of  the  commissioners 
of  highways  of  the  town,  an  account,  in  writing,  contain- 
ing  (!) 


(1)  Form  of  Overseer's  Annual  Account. 

State  of  Illinois,  ] 

- County,  [  ss. 

Town  of -  J 

I,  L.  G.,  overseer  of  highway  for  road  district,  No. - ,  in  said 

town,  hereby  render  to  N.  O.,  one  of  the  commissioners  of  highways 
of  said  town,  the  following  account,  to  wit : 

1st.  The  names  of  all  persons  assessed  to  work  on  the  highways  in 
said  district,  are  as  follows  : 

[ Here  insert  the  names. ] 

2nd.  The  names  of  all  those  who  have  actually  worked  on  the 
highways,  with  the  number  of  days  they  have  actually  worked,  are 
as  follows : 


Names. 

No.  of  days. 

W.  P., 

0.  0., 

3rd.  The  names  of  all  those  who  have  been  fined,  an< 
which  they  have  been  fined,  are  as  follows : 

2 

2 

1  the  sums  in 

Names. 

Ain’t,  of  fine. 

J.  D., 

4th.  The  names  of  all  those  who  have  commuted,  an 
in  which  the  money  arising  from  fines  and  commutatio 
expended  by  me,  are  as  follows : 

$3  00 

d  the  manner 
ns  have  been 

Names  of  persons  commuting. 

Amount. 

G.  G., 

$1  25 

I  have  received  for  fines  and  commutations  as  above  set  forth,  the 

sum  of  $ - ,  of  which  amount  I  have  expended  the  sum  of  $ - in 

[here  state  horv  the  money  has  been  expended ],  and  no  moneys  remain  in 

my  hands  unexpended  [or  the  sum  of  $ - remains  in  my  hands 

unexpended]. 

5tli.  The  amount  of  uncollected  land  road  tax  which  I  have 

returned  to  the  supervisor  of  the  town  as  required  by  law,  is - 

dollars,  and  the  amount  of  uncollected  personal  property  road  tax, 
thus  returned,  is - dollars. 

L.  G., 

Overseer  of  Highways  of  District,  No. - . 

Dated  this - day  of - ,  18 — . 

L.  G.,  overseer  of  highways  of  district  No. - in  said  town,  who 

has  subscribed  the  foregoing  account,  being  duly  sworn  says  that 
the  statements  in  said  account  are  true  as  therein  set  forth. 

L.  G. 

Subscribed  and  sworn  to  before  me  this  - day  of - ,  A.  D. 

18—.  _  A.  T., 

Justice  of  the  Peace. 


Account  of 
overseer. 
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Contents 
of  account. 


Overseers  to 
pay  over 
money. 


Neglect  to  re- 
.port  or  pay 
over  money. 


Penalty. 


Commissioners 
to  prosecute. 


List  to  be  laid 
before  supervi¬ 
sors. 


Cook  county. 


Compensation 
of  overseers, 
$1.50  per  day. 


First  —  The  names  of  all  persons  assessed  to  work  on  the 
highways  in  the  district  of  which  he  is  overseer. 

Second — The  names  of  all  those  who  have  actually  worked 
on  the  highways,  with  the  number  of  days  they  have  actually 
worked. 

Third — The  names  of  all  those-  who  have  been  fined,  and 
the  sums  in  which  they  have  been  fined. 

Fourth  —  The  name  of  all  those  who  have  commuted,  and 
the  manner  in  which  the  moneys  arising  from  fines  and 
commutations  have  been  expended  by  him. 

Fifth  —  The  amount  of  uncollected  road  tax  which  he  has 
returned  to  the  supervisors  of  the  town,  as  required  in  section 
forty -three  of  this  act. 

Sec.  47.  Every  such  overseer  shall  also,  then  and  there, 
render  an  account,  in  writing,  of  all  moneys  in  his  hands  by 
virtue  of  his  office,  and  shall  also  pay  over  the  same  to  his 
successor  in  office. 

Sec.  48.  If  any  overseer  shall  refuse  or  neglect  to  render 
such  account,  or  if,  having  rendered  the  same,  he  shall  refuse 
or  neglect  to  pay  any  balance  which  may  then  be  due  from 
him,  he  shall,  for  every  such  offense,  forfeit  the  sum  of  five 
dollars  to  be  recovered,  with  the  balance  of  the  moneys  remain¬ 
ing  in  his  hands,  by  the  commissioners  of  highways  of  the 
town,  and  to  be  applied  in  making  and  improving  the  roads 
and  bridges.  It  shall  be  the  duty  of  the  commissioners  to 
prosecute  for  such  penalty,  in  every  instance  in  which  no 
return  is  made. 

Sec.  49.  It  shall  be  the  duty  of  the  supervisors  of  the  several 
towns  to  receive  the  list  of  the  overseers  of  highways  when  deliv¬ 
ered,  pusuant  to  section  forty  -  four  of  this  act,  and  to  lay  the 
same  before  the  board  of  supervisors  of  the  county. 

Sec.  50.  It  shall  be  the  duty  of  the  board  of  supervisors, 
and  in  Cook  county  the  county  board,  to  cause  the  amount  of 
arrearages  of  road  tax  returned  by  the  overseer  of  highways 
to  the  supervisors,  as  provided  in  section  forty -three  of  this 
act,  to  be  levied  on  the  lands  returned,  and  to  be  collected  in 
the  same  manner  that  other  taxes  of  county  are  levied  and 
collected,  and  to  order  the  same,  when  collected,  to  be  paid 
over  to  the  commissioners  of  highways  of  the  town,  to  be  by 
them  applied  to  the  construction  of  roads  and  bridges. 

Sec.  51.  Each  and  every  overseer  of  highways  shall  be 
entitled  to  one  dollar  and  a  half  per  day  for  every  day  he  is 
necessarily  employed  in  the  execution  of  the  duties  of  over¬ 
seer,  exceeding  the  amount  of  his  highway  labor  and  road  tax, 
rhe  number  of  days  to  be  accounted  to  and  audited  by  the 
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commissioners  of  highways  :  Provided ,  that  the  number  of  proviso, 
days  to  be  audited  shall  be  left  discretionary  with  the  commis¬ 
sioners  of  highways. 

Sec.  52.  The  legal  voters  of  any  township  in  the  State,  in  when  road  tax 
counties  where  township  organization  has  been  or  may  here- Kedlnmon- 
after  be  adopted,  may,  by  a  majority  vote,  at  their  annual  ey  otllv 
town  meeting,  provide  that  thereafter  the  road  tax  assessed  by 
the  commissioners  of  highways,  under  the  provisions  of  this 
act,  be  collected  in  money  only,  to  be  expended  by  the  com-How  expended 
missioners  of  highways  in  such  townships,  on  roads  within 
their  jurisdiction,  by  such  agents  or  officers  as  they  shall 
direct,  and  in  such  manner  as  they  shall  direct. 

Sec.  53.  The  town  clerk  of  each  town  shall,  on  or  before  Town  clerk  to 
the  first  day  of  September  next,  and  annually  thereafter  (if  piats^when1 
the  boundary  line  be  changed),  furnish  to  the  county  clerk  a 
certified  plat  of  the  several  road  districts  of  his  town. 

Sec.  54.  In  all  counties  acting  under  township  organization,  county  clerk  to 

•  •  •  1  O  '  Iq 

the  county  clerk,  in  extending  district  road  tax  upon  the  tax  what  district 
books,  shall  designate  to  what  district  said  tax  belongs.  tax  belongs. 

Sec.  55.  It  shall  be  the  duty  of  county  and  township  col- Abstract  to  road 
lectors  to  make  out  an  abstract  of  the  amount  of  district  road  delivered  to 
tax  due  to  each  district  of  the  respective  townships,  and  commSioncrs 
deliver  the  same  to  the  treasurer  of  the  commissioners  of  °f highways, 
highways. 

Sec.  56.  The  commissioners  of  highways  shall  pay  over  the  District  road 
district  road  tax  according  to  the  abstracts  as  furnished  above,  [^oad  e  paicl 
to  the  various  overseers  of  roads  in  their  respective  districts,  overseers, 
to  be  applied  on  the  roads  of  said  districts. 

REGULATIONS  and  penalties. 

Sec.  57.  For  destroying  or  defacing  any  guide -board,  post  Destroying 
or  milestone,  or  any  notice  or  direction  put  up  on  any  bridge  or  suide-board. 
otherwise,  the  offender  shall  forfeit  a  sum  not  less  than  three  Penalty, 
dollars  nor  more  than  fifty  dollars. 

Sec.  58.  If  any  person  shall  injure  or  obstruct  a  public  road  Obstructing 
by  falling  a  tree  or  trees  in,  upon  or  across  the  same,  or  by  ° 
placing  or  leaving  any  other  obstructions  thereon,  or  by  en¬ 
croaching  upon  the  same  with  any  fence,  or  by  plowing  or  dig¬ 
ging  any  ditch  or  other  opening  thereon,  or  by  turning  a 
current  of  water  so  as  to  saturate  or  wash  the  same,  or  shall 
leave  the  cuttings  of  any  hedge  thereupon,  for  more  than  five  Penalty- 
days,  shall  forfeit  for  every  such  offense  a  sum  not  less  than 
three  dollars  nor  more  than  ten  dollars,  and  in  case  of  placing 
any  obstruction  on  the  highway,  an  additional  sum  of  not 
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exceeding  three  dollars  per  day  for  every  day  he  shall  suffer 
such  obstruction  to  remain  after  he  has  been  ordered  to  remove 
the  same  by  any  of  the  commissioners  of  highways,  complaint 
Proviso.  to  be  made  by  any  person  feeling  himself  aggrieved  :  Provided , 
this  section  shall  not  apply  to  any  person  who  shall  lawfully 
fell  any  tree  for  use,  and  will  immediately  remove  the  same 
out  of  the  road,  nor  to  any  person  through  whose  land  a  public 
road  may  pass,  who  shall  desire*  to  drain  his  land,  and  shall 
give  due  notice  to  the  commissioners  of  such  intention :  And , 
Further pnmso provif_[e^  further,  that  any  commissioners  or  overseers  of  high¬ 
ways,  after  having  given  reasonable  notice  (to  the  owners)  of 
the  obstruction,  or  person  so  obstructing  or  plowing  or  digging 
ditches  upon  such  road,  may  remove  any  such  fence  or  other 
obstruction,  fill  up  any  such  ditch  or  excavation,  and  recover 
the  necessary  cost  of  such  removal  from  such  owner  or  other 
person  obstructing  such  road  aforesaid,  to  be  collected  by  said 
commissioners  before  any  justice  of  the  peace  having 
jurisdiction.  (1) 


(1)  When  one  obstructs  n  road  which  is  used  by  the  public  for  even  the  shortest 
period  of  time,  he  does  so  at  his  peril,  for  if  it  should  be  made  to  appear  that  such 
road  was  legally  established,  he  would  be  accountable  whether  he  had  actual  know¬ 
ledge  of  the  fact  or  not.  FerrU  v.  Ward,  4  Gilm.  R.,  499. 

The  fact  that  a  road  is  little  used  does  not  authorize  a  party  to  close  it  up.  Dumars 
V.  Francis,  15  Ill.  R.,543. 

A  party  may  remove  a  fence  erected  across  a  highway,  if  it  has  before  the  erection 
of  the  fence,  been  duly  opened,  without  being  guilty  of  trespass.  Marcyv.  Taylor, 
19  Ill.  R„  634. 

There  is  a  difference  between  the  offense  of  obstructing  a  highway,  and  continuing 
an  obstruction.  Crosby  v.  Gipps,  19  Ill.  R..  3;0  ;  Bickerdike  v.  Dean,  21  Ill.  R.,  199. 

A  party  is  not  liable!  as  a  matter  of  course,  to  the  highest  penalty  imposed  for  ob¬ 
structing  a  highway.  Leech  v.  Waugh,  24  Ill.  R..  229. 

A  temporary  obstruction  would  not  necessarily  be  deemed  an  obstruction  of  the 
highway  so  as  to  incur  the  penalty,  unless  it  appeared  to  be  done  with  intent  to  prevent 
the  free  use  thereof.  Wyman  v.  The  State,  13  Wis.  R.,  663. 

A  street  of  an  unincorporated  town  or  village,  when  dedicated,  is  a  public  highway, 
and  any  person  obstructing  it  will  be  liable  to  the  statutory  penalty.  Otherwise,  if 
incorporated,  as  then  the  streets  are  vested  in  the  town,  and  are  subject  to  the  cor¬ 
porate  authorities.  Leech  v.  Waugh  et  al.,  24  Ill.  R.,  228. 

All  the  land  within  a  highway  fence  is  not  necessarily  subject  to  the  right  of  way; 
and  if  not  it  may  be  occupied  by  the  owner;  and  if  he  places  an  obstruction  there 
and  another  is  injured  by  it  he  is  not  thereby  liable ;  and  it  is  held  that  though 
such  obstruction  be  within  the  highway,  he  is  not  liable,  unless  the  person  injured 
exercised  ordinary  diligence  to  avoid  it.  6  Cowen  R.,  189.  Yet  he  would  be  other¬ 
wise  liable  for  obstructing  the  highway.  See  5  Gilm.  R.,  371. 

Where  the  owner  of  the  soil  dug  a  raceway  across  a  road  to  conduct  water  to  his 
mill,  it  was  held  that  he  must  restore  it  to  a  traveling  condition,  and  if  any  injury 
occurred,  though  he  used  the  utmost  care  to  prevent  it,  he  was  liable  in  damages; 
that  the  right  of  the  owner  depended  upon  mere  sufferance ;  whenever  an  injury 
occurred  the  raceway  would  be  adjudged  a  nuisance.  Dygert  v.  Schenck,  23  Wend. 
R.,  446. 

But  there  is  no  such  thing  as  a  prescriptive  right,  or  any  other  right,  to  maintain  a 
public  nuisance.  Philadelphia,  etc.,  R.  R.  Co.  v.  State,  20  Md.  R..  157. 

.  Dis  a  legitimate  use  of  a  street  or  highway  to  allow  a  railroad  track  to  be  laid  in 
it.  Murphy  v.  City  of  Chicago,  29  Ill.  R.,  280. 

A  private  corporation  is  liable  to  an  action  for  an  injury  to  a  traveler  from  an 
obstruction  placed  by  it  in  a  way  built  and  kept  in  repair  by  it,  and  used  by  the 
public  so  as  to  have  become  a  public  way,  although  the  corporation  was  not  author¬ 
ized  by  its  charter  to  build  it.  Taylor  v.  Bodon.  etc.,  Co.,  12  Gray  R.  (Mass.).  415.  But 
an  indictment  could  not  be  maintained  unless  the  road  was  shown  to  be  a  public 
highway.  State  v.  Price,  25  Md.  R.,  449. 

Highways,  whether  on  land  or  wetter,  are  designed  for  the  accommodation 
of  the  public  for  travel  or  transportation,  and  any  unauthorised  or  unreasonab 
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Sec.  59.  If  any  person  shall  purposely  destroy  or  injure  any 
sidewalk,  public  bridge,  culvert  or  causeway,  or  remove  any  of 
the  timber  or  plank  thereof,  or  obstruct  the  same,  he  shall  for¬ 
feit  a  sum  not  less  than  three  nor  more  than  one  hundred  dol¬ 
lars,  and  shall  be  liable  for  all  damages  occasioned  thereby,  and 
all  necessary  costs  of  rebuilding  or  repairing  the  same. 

Sec.  60.  All  suits  for  the  recovery  of  any  fine  or  pen¬ 
alty  under  this  act,  shall  be  brought  in  the  name  of  the  town 
in  which  the  offense  is  committed,  and  it  shall  be  the  duty  of 
commissioners  and  overseers  of  highways  to  seasonably  prose¬ 
cute  for  all  fines  and  penalties  under  this  act ;  but  in  case  of  a 


obstruction  thereof,  is,  in  legal  contemplation,  a  public  nuisance.  Garrishy.  Brown , 
51  Maine  Ii..  256  Columbus  v.  Jaques,  30  Ga.  B.,  506. 

Where  a  bridge  over  a  navigable  stream  is  built  for  public  uses,  and  produces  a 
public  benefit,  and  leaves  a  reasonable  space  for  the  passage  of  vessels,  it  is  not 
indictable.  Mississippi,  etc.,  R.  R.  Co.  v.  Ward,  2  Black.  K.  (U.  S.),  485. 

In  an  action  to  recover  a  penalty  for'  obstructing  a  highway,  it  was  held 
that  it  is  not  necessary  to  produce  record  evidence  of  the  road ;  and  if  such  evidence 
is  introduced,  as  for  instance  the  order  establishing  the  road,  it  is  not  necessary  prior 
to  the  introduction  of  such  order,  to  show  that  all  t  he  previous  steps  required  by  the 
statute  had  been  taken ;  but  that  the  presumption  is,  that  the  antecedent  proceed¬ 
ings  have  been  regular,  which  presumption,  however,  is  subject  to  be  rebutted. 
Nealy  v.  Brown,  1  Gilm.  R.,  10 :  see  also,  Sage  v.  Barnes,  9  Johns.  R.,  365. 

If  the  complainant  gives  a  local  description,  sufficient  to  fix  the  precise  point  ob¬ 
structed,  and  also  the  points  of  termination  of  the  road,  the  latter  may  be  disregarded. 
But  when  the  allegation  is  general,  that  a  road  leading  from  one  point  to  another 
has  been  obstructed,  the  existence  of  the  road  between  the  points  named,  must  be 
proved  as  a  matter  of  essential  description.  The  defendant’s  guilt  must  be  established 
by. a  clear  preponderance  of  evidence,  but  not  necessarily  beyond  a  reasonable  doubt, 
as  in  the  case  of  graver  offenses.  Town  of  Lewistown  v.  Proctor,  27  Ill.  R.,  414. 

It  cannot  be  material  to  the  defendant  whether,  in  the  order  establishing  the  roacf, 
damages  were  assessed  to  all  the  owners  of  the  land  along  the  route,  so  they  were 
assessed  to  him,  he  being  one  of  the  owners.  It  might  be  that  the  other  owners  had 
released  the  damages,  or  were  entitled  to  none.  Clifford  v.  Town  of  Eagle,  35  Ill.  R., 
444. 

A  party  may  be  indicted  for  obstructing  a  public  road,  but  for  continuing ran 
obstruction  he  should  be  prosecuted  civilly  for  the  penalty,  after  he  shall  have  been 
ordered  to  remove  it.  Under  an  indictment  for  obstructing  a  road,  he  can  not  be 
eonvicted  for  continuing  an  obstruction.  These  are  distinct  offenses.  Lowe  v.  Peo¬ 
ple,  28  Ill.  R.,  518.  He  should  at  any  rate  have  notice  to  remove  the  obstruction. 
Sweeney  v.  The  People,  28  Ill.  R.,  208. 

On  a' trial  under  an  indictment  for  obstructing  a  highway,  the  questions  whether 
the  road  was  ever  worked  or  recognized  by  the  public  authorities,  or  whether  the 
road  was  ever  used  as  a  public  highway,  are  proper,  and  the  answers  should  be  ad¬ 
mitted  in  evidence.  The  description  of  the  road  in  the  indictment  is  material,  and 
must  be  proved  as  laid.  The  description  of  a  road  as  leading  from  A  to  B  is  suffi¬ 
cient.  Marlin  v.  People,  23  Ill.  R.,  395. 

An  indictment  for  a  nuisance,  in  so  placing  a  building  that  it  encroaches  on  a 
highway,  need  not  designate  what  part  of  the  building  so  encroaches.  State  v.  Ath¬ 
erton,  16  N.  H.  R.,  203. 

A  road  only  one  mile  long,  and  from  ten  to  fifteen  feet  wide,  leading  from  a  public 
highway  to  a  church,  and  used  by  the  people  of  the  neighborhood  few  sixty  years  in 
going  to  and  from  the  church,  and  which  connected  with  a  country  road  leading  to 
a  mill  in  the  neighborhood,  and  to  a  railroad  station,  but  which  had  never  been 
under  the  charge  of  an  overseer,  nor  worked  as  a  public  highway,  is  not  a  public 
highway  so  as  to  subject  one  to  indictment  for  obstructing  it.  State  v .  McDaniel, 
8  Jones  L.  (N.  C.)  284. 

In  an  action  of  tort  for  obstructing  a  right  of  way,  damages  for  the  consequent 
diminution  of  rents  cannot  be  recovered,  unless  specially  alleged  in  the  declaration. 
Adams  v.  Barry,  10  Gray  R.  (Mass.),  361. 

A  resort  to  chancery  is  proper,  and  more  effectual  than  the  remedy  at  law, 
where  an  injury  of  a  public  nature  is  threatened,  as  the  inclosure  of  a  highway, 
whereby  public  travel  is  in  danger  of  being  interrupted,  and  thereby  great  numbers 
of  the  citizens  subject  to  petty  loss  and  annoyance,  by  reason  of  such  obstruction. 
Craig  v.  The  People  ex  rel.,  47  Ill.  R.,  487. 

But  where  the  nuisance  complained  of  is  the  mere  obstruction  of  a  highway,  the 
remedy  at  law  is  complete.  If,  in  such  a  case,  however,  it  were  found  that  there 
was  no  sufficient  remedy  at  law,  it  might  be  that  equity  would  interpose.  Dunning 
v.  City  of  Aurora  et  cd.,  40  Ill.  R.,  481. 
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failure  of  said  officers  to  so  prosecute,  complaint  may  be  made 
by  any  person  whatever. 

Sec.  61.  All  fines  recovered  under  the  provisions  of  this 
act,  unless  otherwise  provided,  shall  be  paid  over  to  the  com¬ 
missioners  of  highways  of  the  town  where  the  offense  is  com¬ 
mitted,  to  be  expended  upon  the  roads  and  bridges  in  the  town. 

Sec.  62.  It  shall  be  lawful  for  the  owner  or  occupant  of  land 
bordering  upon  any  public  road,  to  build  sidewalks  not  to  exceed 
six  feet  in  width,  and  to  plant  shade  and  ornamental  trees  along 
and  in  such  road,  at  a  distance  not  exceeding  one-tenth  of  the 
legal  width  of  the  road  from  its  margin ;  and  also  to  erect  and 
maintain  a  fence,  so  long  as  shall  be  actually  necessary  for  the 
purpose  of  raising  a  hedge  on  said  margin,  a  distance  of  four 
feet  from  and  within  said  marginal  lines. 

Sec.  63.  Any  person  owning,  using  or  occupying  lands  on 
both  sides  of  any  public  highway,  shall  be  entitled  to  the  privi¬ 
lege  of  making  a  crossing  under  said  highway  for  the  pui*pose 
of  letting  his  cattle  and  other  domestic  animals  cross  said  road  : 
Provided ,  said  person  shall  erect  at  his  own  expense,  a  good  and 
substantial  bridge,  with  secure  railings  on  each  side  thereof,  and 
build  an  embankment  of  easy  grade  on  either  side  of  said  bridge : 
said  bridge  not  to  be  less  than  sixteen  feet  wide,  and  to  be  ap¬ 
proved  by  the  commissioners  of  highways  of  the  town  in  which 
said  bridge  is  built,  and  the  same  to  be  kept  constantly  in  good 
repair  by  the  owner  or  occupant  of  said  land :  the  construction 
subject  always  to  the  consent  and  approval  of  the  commissioners 
of  highways  of  said  town  :  And  provided  further ,  that  in  case 
such  crossing  is  made  on  any  water-way  or  natural  channel  for 
water,  and  where  a  culvert  or  bridge  is  maintained  as  required 
for  road  purposes,  said  owners  or  occupants  shall  not  be  required 
to  pay  for  or  construct  any  more  of  said  crossing  than  the  addi¬ 
tional  cost  of  such  crossing  over  and  above  the  necessary  cost 
of  a  suitable  culvert  or  bridge  for  road  purposes  at  such  place. 

Sec.  64.  And  where  any  bridge  on  a  public  road  is  constructed 
over  a  stream  or  body  of  water,  where  the  depth  or  current  of 
water,  or  the  nature  of  the  bank  or  banks  of  such  stream  or  body 
of  water  is  such  as  to  render  a  fence  on  the  marginal  line  of  the 
public  road  impracticable  or  very  expensive  to  construct  and 
keep  in  repair,  the  owner  of  the  land  bordering  on  the  public 
road  shall  have  the  right  to  connect  the  road  fence  on  either  or 
both  banks  of  the  stream  or  body  of  water,  to  said  bridge  or  any 
pier  or  abutment  thereof,  or  to  any  embankment  or  timber  ap¬ 
proach  to  said  bridge :  Provided ,  that  no  necessary  ford  across 
said  stream  or  body  of  water  shall  be  permanently  obstructed 
thereby :  And  provided  further ,  that  any  such  connecting  fence 
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shall  be  constructed  by  the  consent  and  under  the  direction  of  Further  pro- 
the  commissioners  of  highways  of  the  town  in  which  the  bridge  V1S°‘ 
mav  be  located. 

Sec.  65.  All  public  highways  laid  out  by  order  of  the  com- Width  of  high- 
missioners  of  highways  or  supervisors  on  appeal  shall  be  notway‘ 
less  than  fifty  feet  wide  nor  more  than  sixty  feet  wide :  Provi- Proviso- 
ded,  the  commissioners  may  lay  out  roads  not  less  than  forty  ls~4- 
feet  wide  nor  more  than  sixty  feet  wide,  when  so  prayed  for  by 
the  petitioners,  if  such  road  does  not  exceed  two  miles  in  length  : 

And  provided  further ,  that  all  public  roads  shall  be  opened  Opened  in 
within  five  years  from  the  date  of  the  filing  of  the  order  laying  fiv e  y ears’ 
out  the  same  or  be  deemed  vacated. 

Sec.  66.  The  commissioners  of  each  town  may,  when  they  Riding  over 
shall  deem  it  advisable,  put  up  and  maintain,  in  conspicuous  tharf^waik? 
places,  at  each  end  of  any  bridge  in  such  town,  maintained  at 
the  public  charge,  a  notice  with  the  following  words,  in  large  Notice, 
characters :  “  Five  dollars  fine  for  riding  or  driving  on  this 
bridge  faster  than  a  walk.” 

Sec.  67.  Whoever  shall  ride  or  drive  faster  than  a  walk  over  penalty, 
any  bridge  upon  which  notice  shall  have  been  placed  and  shall 
then  be,  shall  forfeit  to  the  town,  for  every  such  offense,  the 
sum  of  five  dollars. 

Sec.  68.  The  overseers  of  highways  of  the  several  towns  are  pitches,  drains, 
hereby  authorized  to  enter  upon  any  land  adjacent  to  any  high-  etc- 
way  in  their  respective  districts,  for  the  purpose  of  opening  any 
ditch,  drain,  necessary  sluice  or  water  course,  whenever  it  shall 
be  necessary  to  open  a  water  course  from  any  highway  to  the 
natural  water  courses,  and  to  dig,  open  and  clean  ditches  upon 
said  land,  for  the  purpose  of  carrying  off  the  W'ater  from  said 
highways,  or  to  drain  any  slough  or  pond  on  said  highway :  Pro -  Proviso. 
vided ,  that  unless  the  owner  of  such  land,  or  his  agent,  shall  first 
consent  to  the  cutting  of  such  ditches,  the  overseer  of  highways 
shall  apply  to  any  justice  of  the  peace  of  the  county  in  wdiich 
such  road  is  situated,  for  a  summons  directed  to  any  constable 
of  said  county,  commanding  him  to  summon  the  said  owner  to 
appear  before  the  said  justice,  at  a  time  and  place  specified  in  dfctionf juns" 
such  summons,  not  less  than  five  nor  more  than  fifteen  days 
from  the  date  thereof,  for  the  purpose  of  having  the  damage  Assessment  of 
assessed  which  such  owner  may  sustain  by  reason  of  the  digging  damases- 
or  opening  of  such  ditches  or  drains.  The  said  summons  shall 
be  under  the  hand  of  such  justice,  and  be  served  in  the  same 
manner  as  a  summons  is  now  served  in  civil  actions  before  jus¬ 
tices  of  the  peace.  On  the  return  of  such  summons  a  venire 
shall  be  issued  for  a  jury  as  in  other  cases  in  the  trial  of  civil 
actions  before  justices  of  the  peace,  which  jury  shall  assess  such 
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damages  and  render  a  verdict  therefor,  which  shall  he  final  and 
conclusive  of  the  amount  of  damages  sustained  by  such  person  ; 
and  the  amount  so  awarded  shall  be  audited,  levied  and  col¬ 
lected  in  the  same  manner  provided  in  section  fourteen,  article 
seventeen  of  the  township  organization  law,  and  the  overseer  of 
highways  shall  be  warranted  and  is  hereby  empowered  to  enter 
such  lands,  and  dig,  open  and  clean  such  drains,  ditches  and  water 
courses  as  aforesaid,  for  the  purposes  contemplated  in  this  act, 
and  is  further  authorized  to  use  and  employ  the  road  labor  and 
money  of  his  district  for  such  purposes  :  Provided ,  that  in  case 
the  owner  of  said  lands  is  a  non-resident,  service  may  be  had 
by  leaving  a  copy  with  the  occupant  or  agent,  or  by  notice  in 
same  manner  as  prescribed  in  section  eighty-two  of  this  act. 

ALTERING,  WIDENING,  VACATING  AND  LAYING  OUT  ROADS. 

Sec.  69.  The  commissioners  of  highways  may  alter,  widen 
or  vacate  any  road,  or  lay  out  any  new  road  in  their  respective 
town,  when  petitioned  by  any  number  of  freeholders,  not  less 
than  twelve,  residing  within  three  miles  of  the  road  so  to  be 
altered,  widened,  vacated  or  laid  out. 

Sec.  70.  Said  petition  shall  set  forth,  in  "writing,  a  descrip¬ 
tion  of  the  road,  and  what  part  thereof  is  to  be  altered,  widened 
or  vacated,  and  if  for  a  new  road,  the  names  of  the  owners  of 
lands,  if  known,  and  if  not  known  it  shall  be  stated,  over  which 
the  road  is  to  pass,  the  points  at  which  it  is  to  commence,  its  gen¬ 
eral  course,  and  the  place  at  or  near  where  it  is  to  terminate. (1) 


(1)  Form  of  Petition  for  the  alteration  of  a  Road. 

To  the  Commissioners  of  Highways  of  the  town  of,  etc. : 

The  undersigned  freeholders,  residing  within  three  miles  of  the 
road  known  as  [ describe  the  road ]  do  hereby  petition  you  to  alter  said 
road  [or  a  portion  of  said  road],  as  follows:  Commencing  at  [ state 

the  place  of  commencing]  in  said  town  of - ,  and  running  the  line  of 

said  road  as  follows :  [ state  the  manner  in  ivhich  the  alteration  of  the  line 
is  desired ]  and  your  petitioners  pray  that  you  will  proceed  and  alter 
said  road  accordingly. 

Dated  at - ,  this - day  of - ,  18 — . 

Form  of  Petition  for  widening  a  Road . 

To  the  Commissioners  of  Highways  of  the  town  of,  etc. 

The  undersigned  freeholders,  residing  within  three  miles  of  the 

road  known  as  [ describe  the  road],  the  same  being  now  -  feet  in 

width,  do  hereby  petition  you  to  widen  the  same  to  the  width  of - 

feet,  and  your  petitioners  pray  that  you  will  proceed  and  widen  said 
road  accordingly. 

Dated  at - ,  this - day  of - ,  A.D.  18 — . 

Form  of  Petition  for  vacation  of  Road. 

To  the  Commissioners  of  Highways  of  the  town  of,  etc. 

The  undersigned  freeholders,  residing  within  three  miles  of  the 
road  known  as  [ describe  the  road],  do  hereby  petition  you  to  vacate 
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Sec.  71.  Whenever  any  such  number  of  freeholders  deter- copy  ofpeti- 
mine  to  petition  the  commissioners  of  highways  for  the  alter- Jested.  h° 
ation,  widening  or  vacation  of  any  road,  or  laying  out  any 


said  road  [or  so  much  of  said  road  as  lies  in  said  town,  or  the  follow¬ 
ing  portion  of  said  road,  describing  the  portion,]  and  your  petitioners 
pray  that  you  will  proceed  and  vacate  said  road  accordingly. 

Dated  at - ,  this - day  of - ,  18 — •. 

Form  of  Petition  for  New  Road. 

To  the  Commissioners  of  Highways  of  the  town  of - ,  in  the  county 

of - ,  State  of  Illinois: 

The  undersigned  freeholders,  residing  within  three  miles  of  the 
route  hereinafter  mentioned  and  described  for  a  road,  do  hereby 
petition  to  you  to  lay  out  a  new  road  of  the  width  of - feet,  as  fol¬ 
lows  :  commencing  at  the  village  of - ,  in  said  town  of - ,  [at  the 

- end  of - street ,]  and  running  thence  in  a  [north-easter tg]  direc¬ 
tion,  on  the  most  eligible  route  to  intersect  [the - road ,  at  or  near 

the  house  of  S.  L.]  The  names  of  the  owners  of  lands  over  which  the 
same  is  to  pass  are  A.  B  ,  C.  D.,  and  E.  F.,  and  your  petitioners  pray 
that  you  will  proceed  to  lay  out  said  road  and  cause  the  same  to  be 
opened  according  to  Ltw. 

Dated  at - ,  this - day  of - ,  A.  D.  18 — . 

Where  the  owners  of  lands  over  which  the  road  is  to  pass  ere  not  known,  then  that 
fact  should  be  stated  is  the  petition,  which  statement  should  be  as  follows : 

“The  names  of  the  owners  of  lands  over  which  said  road  is  to  pass 
are  not  known  to  your  petitioners.” 

If  a  portion  of  the  owners  are  known,  and  others  not  known,  the  statement  can  be 
as  follows : 

“  The  names  of  the  owmers  of  lands  over  which  said  road  is  to  pass, 
as  far  as  known  to  your  petitioners,  are  A.  B.,  C.  D.,  etc.  The  names 
of  the  owners  of  the  following  lands  which  said  road  is  to  pass  over, 
to  wit :  [here  describe  the  land  with  reasonable  certainty ,]  are  unknown 
to  your  petitioners.” 

On  presentation  of  a  petition  to  the  commissioners  of  highways  they  should 
first  examine  and  see  that  it  is  regular  upon  its  face.  If  so,  their  next  duty  is  to 
ascertain  whether  the  requirements  of  the  law  have  been  complied  with.  If  not, 
they  will  be  justified  in  refusing  to  act.  The  law  requires:  First,  that  the  petition 
shall  be  signed  by  not  tess^than  twelve  freeholders, ^residing  within  three  miles  of  the 
road  proposed  to  be  altered,  widened,  vacated  or  laid  out.  Second,  if  it  is  to  alter, 
widen  or  vacate  a  road,  the  petition  must  set  forth  a  description  of  the  road  which  it 
proposes  to  change,  and,  if  a  new  road,  it  must  set  forth  the  names  of  the 
owners  of  the  lands,  if  known,  (and  if  not  known,  it  must  be  so  stated,)  over 
which  it  is  to  pass,  the  point  at  which  it  is  to  commence,  its  general  course,  and  the 

E lace  at  or  near  where  it  is  to  terminate.  Third,  that  a  copy  of  the  petition  shall 
ave  been  posted  up  in  three  of  the  most  public  places  in  the  town,  in  the  vicinity  of 
the  road  to  be  laid  out,  altered,  widened  or  vacated,  at  least  twenty  days  before  any 
action  is  had  in  reference  to  the  petition. 

Upon  the. first  point,  the  commissioners  may  satisify  themselves  from  actual  knowl¬ 
edge,  or  upon  proper  inquiry.  The  second  will  appear  from  the  petition  itself.  Upon 
the  third  point  it  is  competent  to  be  shown  by  the  affidavit  of  persons  posting  the 
notices,  or  bv  other  legal  evidence.  Cassidy  v.  Smith,  13  Minn.  R.  U ells  et  al.  v. 
Hicks ,  27  Ill.  R„  343. 

In  a  proceeding  of  this  kind,  when  private  rights  are  to  be  affected  by  the  appro¬ 
priation  of  private  property  to  public  use,  all  the  essential  forms  of  the  law  must  be 
rigidly  observed,  or  the  proceedings  will  not  be  sustained.  Nexv  Orleans  v.  Sohr,  16 
La.  An.  R.,  393. 

Where  an  application  is  made  to  commissioners  of  highways  for  laying  out  a  road, 
etc,,  they  may  refuse  to  act  and  should  do  so  unless,  in  their  opinion,  the  applica¬ 
tion  presented  to  them  is  regular  and  in  accordance  w'ith  the  requirements  of  the 
law.  If  they  err  in  their  refusal  to  act,  the  remedy  by  mandamus  is  at  hand.  TVar- 
nicky.  Orange  Co.,  13  Wend.  R.,  432. 
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Proof  of  post* 
j ng  notice. 


new  road,  they  shall  cause  a  copy  of  this  petition  to  he  posted 
up  in  three  of  the  most  public  places  in  the  town  in  the  vicin¬ 
ity  of  the  road  to  be  laid  out,  altered,  widened  or  vacated,  at 
least  twenty  days  before  any  action  shall  be  had  in  reference 
to  such  petition.  The  posting  of  any  notice  required  by  this 
act  may  be  proved  by  the  affidavit  of  the  person  posting  the 
same,  or  by  other  legal  evidence.  (1) 


The  petitioners  must  be  freeholders.  The  term  “  freeholder,”  mentioned  in 
the  statute,  in  its  simplest  signification,  means  one  who  is  the  owner  of  real  estate. 
The  petitioners  must  be  freeholders  of  the  town  where  the  proceedings  are  to  be  had. 
If  they  reside  out  of  the  town,  although  within  three  miles  of  the  road,  they  are  not 
lawful  petitioners.  Warne  et  at.  v.  Baker,  35  Ill.  R.,  382. 

It  is  no  objection  to  a  petition  that  more  than  twelve  persons  have  signed  it,  and 
where  twelve  of  the  number  are  legal  voters  and  reside  within  the  town,  it  will  be  no 
objection  because  others  whose  names  are  upon  the  petition  are  not  legal  voters,  or 
are  not  otherwise  qualified.  See  Carmel  v.  Judges  of  Putnam  Co.,  7  Wend.  R.,  64. 

The  commissioners  can  not  proceed  to  lay  out  a  road  except  upon  a  petition  in 
writing  by  the  requisite  number  of  freeholders,  and  an  order  made  by  them,  laying 
out  a  road  without  such  petition,  would  be  void.  In  case  of  contest  as  to  the  legality 
of  the  road,  the  petition  itself  is  not  evidence  that  the  signers  are  freeholders.  Har¬ 
rington  v.  People,  6  Barb.  R.,  607 ;  Williams  v.  Holmes,  2  Wis.  R.,  129. 

But  where  the  owners  of  land  release  all  damages,  and  no  private  rights  are  affect¬ 
ed,  the  same  strictness  in  regard  to  the  petitioners  would  probably  not  be  required. 
Marble  v.  Whitney,  28  N.  Y.  R.  (1  Tiffany),  297. 

The  general  course  of  the  road  petitioned'for,  is  designated  by  the  petitioners, 
the  particular  route  by  the  commissioners,  and  the  latter  may  make  such  variations 
as  they  may  think  proper,  provided  the  departure  is  not  of  such  a  character  as  to 
induce  the  court  to  suppose  that  these  officers  had  wholly  disregarded  the  prelimi¬ 
nary  proceedings  of  the  application.  Hallockx.  Woolsey,  23  Wend.  R.,  328;  Neis  v. 
Fransen,  18  Wis.  R.,  557. 

A  highway  must  be  laid  out  in  confoi’mity  with  the  route  described  in  the  peti¬ 
tion,  otherwise  the  doings  of  the  road  commissioners  will  be  without  authority  and 
invalid.  Cole  v.  Town  of  Canaan,  9  Foster  R  ,  88.  The  distinctive  marks  of  a  high¬ 
way  as  petitioned  for.  are  the  points  of  beginning  and  termination ;  the  petition 
must  be  observed  in  this  respect  in  laying  out  the  road.  A  highway,  laid  from  one 
terminus  described  in  the  petition,  about  half  way  to  the  other,  cannot  be  said  to  be 
the  highway  petitioned  for.  Ford  v.  Danbury,  44  N.  H  R„  388. 

The  bounds  in  a  petition  for  the  establishment  of  a  highway  from  a  certain  place 
“  to  a  point  near  the  dwelling  house  of  B,”  was  deemed  sufficiently  definite  in  fix¬ 
ing  the  point  of  termination.  Westport  v.  County  Commissioners,  9  Allen  R.  (Mass.), 
203. 

Equity  will  not  permit  a  road  to  be  established  through  a  township  simply  for  the 
purpose  of  procuring  a  road  for  a  part  of  the  distance,  for  it  would  operate  unjustly, 
if  not  as  a  fraud  upon  property  holders.  Green  et  al.  v  Green,  34  Ill.  R.,  32. 

Where  commissioners  wrere  appointed  by  an  act  of  the  legislature  to  lay  out  a 
road  on  the  most  direct  and  eligible  route,  commencing  at  or  near  a  certain  village, 
and  the  road  was  laid  out,  commencing  at  a  distance  of  sixty  rods  from  the  village, 
m  a  field  where  there  was  no  road  with  which  it  could  connect,  and  the  route, 
Instead  of  being  the  most  direct  and  eligible,  was,  as  expressed  by  the  court,  strik¬ 
ingly  injudicious;  yet,  notwithstanding  these  facts  the  court  awrarded  a  peremptory 
jnandamus  to  the  commissioners  of  highways  of  the  town,  to  proceed  forthwith  to 
open  and  work  the  road  as  laid  out  by  the  State  commissioners.  It  was  held  that 
the  court  would  not  collaterally  review  the  doings  of  the  commissioners,  and  hold 
as  void  the  final  determination  made  by  them,  in  the  exercise  of  their  discretion  or 
judgment.  That  the  proper  way  of  taking  advantage  of  ail  error  of  this  kind  would 
be  by  a  certiorari  or  writ  of  error,  if  no  other  mode  of  appeal  is  given  by  statute. 
People  v.  Collins,  19  Wend.  R.,  56. 

A  petition  for  a  change  in  the  location  of  certain  parts  of  a  road  must  set 
forth  particularly  the  parts  proposed  to  be  changed.  Chartier's  Road,  48  Penn.  State 
R.,  314. 

A  petition  to  alter  a  town  line  road  between  two  points  specified,  so  as  to  ‘‘avoid 
that  swampy  land,  and  lay  the  said  highway  either  northward  or  southward,  that 
is,  either  through  town  17  or  town  16,  at  the  discretion  of  the  commissioners,  on 
good  and  dry  land,”  designates  with  sufficient  certainty  the  alteration  asked  for,  to 
give  the  commissioners  jurisdiction  to  proceed.  Neisx.  Fransen,  18  Wis.  R.,  537. 

(1)  The  commissioners  of  highways  should  be  satisfied  tfiat  copies  of  the  petition 
have  been  posted  agreeable  to  this  section  of  the  law.  An  affidavit  of  the  fact  by 
the  person  who  posted  such  copies,  or  who  knows  of  the  posting  may  be  considered 
sufficient.  The  afficiacit  should  be  indorsed  on  the  petition, and  may  be  in  the  fol¬ 
lowing  form  : 
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Sec.  72.  Whenever  the  commissioners  of  highways  shall  commis- 
receive  any  such  petition,  with  the  proof  of  the  posting  of  to°acton ' ^ 
copies,  as  in  the  next  preceding  section  specified,  they  shall  petition, 
fix  upon  a  time  when  and  where  they  will  meet  to  examine 
the  route  of  such  road,  and  to  hear  reasons  for  or  against  the 


Form  of  Affidavit  for  posting  copies  of  Road  Petition. 

State  of  Illinois,  \ 

- County,  / k  b’ 

J.  N.,  being  duly  sworn,  doth  depose  and  say  that  he  did  on  the 

- day  of - ,  18 — ,  post  up  three  copies  of  the  within  petition  in 

the  vicinity  of  the  road  [or  proposed  road]  described  in  said  peti¬ 
tion,  as  follows:  [ here  slate  the  place  of  posting,]  in  the  town  of - , 

in  said  county,  it  being  three  of  the  most  public  places  in  said  town. 
Subscribed  and  sworn  to  before  me,  1  J.  N. 

this - day  of - ,  A.  D.  18 — .  J 

S.  W.,  Justice  of  the  Peace. 

The  law  requires  that  a  copy  of  the  petition  shall  be  posted ;  this  will  include  the 
names  of  the  petitioners  subscribed  to  the  petition.  The  law  does  not  require  a 
notice  of  the  presentation  of  the  petition,  yet  it  may  be  proper  to  insert  the  follow¬ 
ing,  at  the  head  of  the  copies  posted : 

“Notice  is  hereby  given  that  the  following  is  a  copy  of  a  petition 
which  will  be  presented  to  the  commissioners  of  highways  after  the 
expiration  of  twenty  days.” 

A  copy  of  the  petition  must  be  posted  up  twenty  days  before  any  action  can  be  had 
in  reference  to  it.  Commissioners  v.  Harper,  38  111.  R.,  104. 

To  prove  that  copies  of  the  petition  were  posted,  it  is  not  necessary  to  call  as  wit¬ 
nesses  the  parties  who  posted  them.  Their  ex  parte  affidavits  attached  to  the  peti¬ 
tion  are  sufficient.  Welts  et  al.  v.  Hicks,  27  Ill.  R.,  313.  Yet  other  legal  evidence  may 
be  introduced  to  prove  such  fact,  if  desired. 

Where  the  law  requires  a  notice  to  be  posted  in  one  of  the  most  public  places  of 
the  town,  and  the  plaee  of  posting  seems  to  be  a  public  place,  the  court  will  pre¬ 
sume,  in  the  absence  of  any  showing  to  the  contrary,  that  the  place  of  posting  was 
one  of  the  most  public  places  in  the  town.  Teick  v.  Commissioners  oj  Carver  Co.,  11 
Minn.  R.,  222. 

The  commissioners  are  required  to  meet  within  twenty  days  after  the  expira¬ 
tion  of  the  twenty  days  provided,  to  hear  reasons  for  and  against  the  objects  sought 
by  the  petition.  This  requirement  is  not  merely  directory,  but  is  peremptory;  such 
a  meeting  of  the  commissioners  within  that  time,  is  essential  to  the  validity  of  their 
action.  A  meeting  twenty-three  days  after  the  expiration  of  the  twenty  days 
will  not  satisfy  the  requirements  of  this  statute.  Commissioners  v.  Harper,  38  Ill.  R., 
104. 

In  laying  out  highways,  the  commissioners  as  well  as  the  supervisors,  before  whom 
the  matter  is  brought  on  appeal,  exercise  special  and  limited  jurisdiction,  and 
although  it  may  be  presumed,  till  the  contrary  appear,  that  they  have  proceeded 
legally,  yet  their  acts  may  be  impeached  by  showing  that  they  have  exceeded  their 
powers.  3  Hill  R.,  458. 

The  laying  out  of  a  highway  upon  considerations  other  than  the  public  good  is 
held  to  be  illegal.  Thus,  where  a  road  was  laid  out  by  the  commissioners,  both 
because  they  thought  the  public  good  required  it,  and  because  G.  and  F.  stated  to 
them  that  if  they  would  lay  the  road  the  petitioners  would  make  it  without  any 
expense  to  the  town;  both  of  which  were  taken  into  consideration  by  the  commis¬ 
sioners  in  deciding  to  lay  the  road.  Held,  that  a  laying  out  upon  such  induce¬ 
ments  would  be  clearly  illegal.  Gurnsey  v.  Edwards,  G  Foster  R.,  224. 

The  commissioners  of  highways  have  no  jurisdiction  in  the  matter  of  laying  out  a 
highway  which  is  not  to  be  wholly  within  their  town,  unless  under  some  express 
provision  of  law,  as  when  the  road  is  to  be  on  the  town  line,  and  then  they  act  in 
conjunction  with  the  commissioners  of.  the  adjoining  town.  See  case  of  Griffin's 
petition,  7  Foster  (N.  H.)  It.,  343. 

The  laying  out  and  opening  of  roads  is  not  an  exercise  of  judicial  powers;  yet  the 
presumption  ordinarily  is  that  the  antecedent  proceedings  have  been  regular; 
which  presumption,  however,  is  subject  to  be  rebutted.  A caly  v.  Brown,  1  Gilm. 
R.,  10, 

But  it  is  held  in  New  Hamshire  that  the  laying  out  of  highways  partakes  of  the 
character  of  judicial  proceedings,  and  that  such  act  is  a  judicialact.  State  v.  Rich¬ 
mond,  G  Foster  R.,  232. 
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Examining 
route  and  hear¬ 
ing  reasons  — 
ten  days’ 
notice. 


Commissioners 
may  adjourn 
meeting. 


Decision  and 
announcement 
of  action  on 
petition. 


altering,  widening,  vacating  or  laying  out  the  same  —  which 
meeting  shall  be  within  twenty  days  after  the  expiration  of 
the  twenty  days  required  for  the  posting  of  the  copies  of  the 
petition  in  the  next  preceding  (Tl)  section,  and  they  shall  give 
at  least  ten  days’  notice  of  the  time  and  place  of  such  meet¬ 
ing,  by  posting  up  notices  in  three  of  the  most  public  places 
in  the  township,  in  the  vicinity  of  the  road  to  be  widened, . 
altered  or  vacated. (1) 

Sec.  73.  The  commissioners  may,  by  public  announcement, 
and  by  the  posting  of  a  notice  at  the  time  and  place  named 
for  the  first  meeting,  adjourn  the  meeting  from  time  to  time, 
but  not  for  a  longer  period  than  twenty  days  in  all ;  and  shall, 
at  the  first,  or  such  adjourned  meeting,  within  said  twenty 
days,  decide  and  publicly  announce  whether  they  will  grant  or 


(1)  Form  of  Notice  of  Commissioners,  for  time  and  place  fixed  for  examin¬ 
ation  of  route,  and  hearing  reasons  for  or  against  Road. 

HIGHWAY  NOTICE. 

A  petition  having  been  presented  to  the  commissioners  of  high¬ 
ways  of  the  town  of - ,  in  the  county  of - ,  to  lay  out  a  new 

road,  [  or  as  the  case  may  he,~]  upon  the  following  described  route,  to 
wit :  [  here  describe  the  road  as  set  forth  in  the  petition .]  The  said  com¬ 
missioners  do  hereby  give  notice  that  they  have  fixed  upon  the 

- day  of - ,  18 — ,  at  the  hour  of  —  o’clock  —  M.,  at  the 

house  of  J.  D.,  in  said  town,  as  the  time  and  place  they  will  meet  to 
examine  the  route  of  such  road  and  to  hear  reasons  for  or  against 
the  laying  out  of  the  same,  when  and  where  all  persons  interested 
can  be  heard. 

Dated  at - ,  this - day  of - ,  18 — . 

C.  IT.,  )  Commissioners 
W.  K.,  [  of 
C.  L.,  J  Highways. 

Notice  must  be  given  of  the  meeting  of  the  commissioners,  and  the  want  of  it 
will  vitiate  their  proceedings.  This  is  essential  to  their  jurisdiction.  What  is  said 
to  the  contrary  in  Wells  v.  Hicks,  27  Ill.  R.,  345,  is  to  be  regarded  as  obiter  dictum,  and 
not  binding  as  authority  in  the  case.  Commissioners  v.  Harper,  38  Ill.,  R.,  104. 

The  requirements  of  the  statute  in  regard  to  the  petition,  notices,  and  the  survey 
of  the  road  and  order  of  the  commissioners,  must  be  complied  with,  and  where 
none  of  these  facts  were  shown,  and  the  road  had  never  been  opened  or  used,  or 
regarded  by  road  officers  as  a  highway,  a  mandamus  to  show  cause  why  damages 
snould  not  be  allowed  to  a  party  through  whose  land  a  road  was  claimed  to  have 
been  laid  out,  was  refused.  In  such  case  the  board  of  auditors  have  no  authority  to 
review  the  proceedings  in  laying  out  the  road,  except  to  see  that  they  were  not  void 
for  want  of  jurisdiction.  For  this  purpose,  it  seems,  they  might  review  the  proceed¬ 
ings.  People  v.  Town  Board  of  Lagrange,  2  Mich.  R.,  187:  Austin  v.  Allen,  6  Wis.  R., 
134;  Babb  v.  Carver,  7  Id.,  124  ;  Teick  v.  Commissioners  of  Carver  Co.,  11  Minn.  R„  292. 

Notice  by  posting  is  for  the  benefit  of  persons  affected  by  the  location  of  the  road, 
as  owners  of  the  land,  and  is  termed  constructive  notice.  It  is  held  that  notice, 
actual  or  constructive,  to  the  owner  of  land,  of  proceedings  to  lay  out  a  public  way 
across  it,  is  indispensable,  whether  the  statute  provides  for  such  notice  or  not,  and 
where  the  law  requires  personal  service,  notice  of  proceedings  to  a  vendor  who  sells 
the  land  while  the  proceedings  are  pending,  is  not  notice  to  the  vendee.  Curran  v. 
ShaUuck,  24  Cal.  R.,  427. 

The  notice  given  by  the  commissioners  before  laying  out  a  highway  must,  with 
reasonable  strictness,  comply  with  the  language  of  the  statute,  and  be  sufficient  to 
inform  all  persons  interested  of  the  time  and  place  of  meeting.  A  notice  that  they 
will  meet  at  a  certain  time  and  place,  "to  take  into  consideration  the  petition  of  D.  C., 
and  others  for  laying  out  a  highway,”  does  not  comply  with  the  statute,  and  a  road 
laid  out  under  such  a  notice  would  not  be  legal.  Babb  v.  Carver,  7  Wis.  R.,  124. 
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refuse  the  prayer  of  the  petition,  and  shall  indorse  upon,  or 
annex  to  the  petition,  a  brief  memorandum  of  such  decision, 
to  be  signed  bv  the  commissioners.  Such  decision  shall  be  Decision  sub- 
subject  to  revocation,  in  case  the  prayer  of  the  petition  istion. 
granted,  in  the  manner  hereinafter  provided.  In  case  the  com- 
misssoners  refuse  to  grant  the  prayer  of  the  petition,  they  Refusal  to 
shall,  within  ten  days  thereafter,  file  the  same,  so  indorsed,  or  petitionEyer  °f 
with  such  decision  annexed  thereto,  in  the  office  of  the  town 
clerk.  (1) 

Sec.  74.  If  the  petition  is  simply 'for  the  vacation  of  a  vacation  of  a 
road,  and  the  commissioners  of  highways,  or  a  majority  of  them,  road‘ 
shall,  at  such  meeting,  decide  that  the  prayer  of  the  petition¬ 
ers  should  be  granted,  they  shall  order  such  road  to  be  vacated^ 

—  a  copy  of  which  order,  together  with  the  petition,  shall  be  to  be  filed  wfih 
by  them  filed  with  the  town  clerk,  such  order  to  be  so  filed town  clerk‘ 
within  ten  days  after  the  date  of  such  decision. 

Sec.  75.  If  such  petition  is  for  the  establishment  of  a  new  Establishment, 
road,  or  the  alteration  or  widening  of  an  existing  road,  and  widening  road, 
the  commissioners  of  highways,  or  a  majority  of  them,  shall 
be  of  the  opinion  that  the  prayer  of  the  petitioners  should  be  Smvey  and 
granted,  they  shall  cause  a  survey  and  a  plat  of  such  road  to  plat, 
be  made  by  a  competent  surveyor,  who  shall  report  such  sur¬ 
vey  and  plat  to  said  commissioners,  giving  the  course  and  dis- Requisites  of* 
tances,  and  specifying  the  land  over  which  said  road  is  to  pass 

—  in  Avhich  they  may  make  such  changes  between  the  termini 


(1)  Form  of  Notice  of  adjournment  of  Road  Meeting. 

HIGHWAY  NOTICE. 

Public  notice  is  hereby  given  that  the  meeting  of  the  commission¬ 
ers  of  highways  of  the  town  of - ,  in  the  county  of - and 

State  of  Illinois,  to  examine  the  route  of  a  proposed  public  road 
and  to  hear  reasons  for  or  against  laying  out  the  same  [or,  as  the  case 
may  be],  according  to  the  petition  of  J.  S.,  L.  M.  and  others,  as  fol¬ 
lows:  [ here  describe  the  route ]  which  meeting  was  to  be  held,  pursu- 

and  to  public  notice  at  [ state  place ]  on  the - day  of - A.  D. 

18 — ,  at  —  o'clock,  —  M.,  is  hereby  adjourned  until  the - day  of 

- ,  A.  D.  18 — ,  at  —  o’clock  —  M.,  at  [ state  the  place]  in  said  town. 

Dated  this - day  of - A.  D.  — . 

R.  M.,  1  Commissioners 

S.  P.,  [  of 

H.  W.,J  Highways. 

Form  of  Memorandum  of  Decision  granting  or  refusing  Prayer  of 

Petition. 

We  hereby  grant  [or  refuse]  the  prayer  of  the  within  [or 

annexed]  petition,  this - day  of - ,  A.  D.  18 — . 

R.  M., )  Commissioners 

J.  S.,  >•  of 

E.  B.,  j  Highways. 
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of  the  road  described  in  the  petition,  as  the  convenience  and 
interest  of  the  public,  in  their  judgment,  may  require. (1) 

DAMAGES - MODE  OF  ASCERTAINING. 


Damages  to  be 
ascertained. 


Proviso. 


Sec.  76.  They  shall  also,  before  they  order  any  road  to  be 
established,  altered,  widened  or  vacated,  ascertain,  as  herein¬ 
after  provided,  the  aggregate  amount  of  damages  which  the 
owner  or  owners  of  the  land  over  which  such  road  is  to  pass, 
shall  be  entitled  to,  by  reason  of  the  location,  alteration  or 
vacation  of  such  road  :  Provided ,  hoivever ,  that  in  case  an 
appeal  is  taken  from  the  assessment  of  damages  before  the 
justice  of  the  peace,  the  commissioners  may,  in  their  discre¬ 
tion,  make  an  order  laying  out,  widening,  altering  or  vacat- 


(1)  Form  of  Surveyor’s  Report  of  Survey  of  Road. 

To  the  Commissioners  of  Highways  of  the  town  of - ,  in  the 

county  of - : 

The  undersigned  having  been  employed  by  you  to  make  a  survey 
of  a  road  beginning,  etc.,  [set  forth  the  road  as  asked  for  in  the  petition,  ] 
would  report  that  the  following  is  a  correct  survey  thereof,  as  made 
by  me  under  your  directions,  to  -wit :  [ here  set  forth  the  survey ,  the 
course,  distance,  etc.,  as  required  by  law,']  and  that  herewith  is  a  correct 
plat  of  said  road,  according  to  said  survey. 

Dated  this - day  of - ,  A.  D.  18 — . 

G.  R., 

County  Surveyor  of - County. 

Form  of  Surveyor’s  Report  of  Survey  of  Alteration  of  Road. 

To  the  Commissioners  of  Highways  of  the  town  of - ,  in  the 

county  of - : 

The  undersigned  having  been  employed  by  you  to  make  a  survey 
of  the  alterations  of  a  road  beginning,  etc.,  [here  set  forth  the  road  and 
alteration  as  asked  for  in  the  petition,]  would  report  that  the  following 
is  a  correct  survey  thereof  as  made  by  me  under  your  direction, 
showing  the  line  of  alteration  made,  to  wit :  [here  set  forth  the  survey 
of  the  line  of  alteration ,  the  corners,  distances,  etc.,  as  required  by  law,  not¬ 
ing  briefly  the  points  in  the  old  road  from  which  the  alteration  is  made,] 
and  that  herewith  is  a  correct  plat  of  said  alteration  according  to 
said  survey,  showing  as  well  said  alteration  as  the  route  of  the  old 
road. 

Dated  this - day  of - ,  A.  D.  18 — . 

G.  R.,  County  Surveyor  of - County. 

In  the  alteration  of  a  road  it  is  proper  that  the  plat  should  show  the  location  of  the 
old  road*as  well  as  the  line  of  the  alteration.  In  some  States  this  rule  is  imperative. 
Slate  v.  Lippencott,  1  Dutch  R.  (N.  J.),  434. 

The  mere  survey  and  platting  of  a  road  by  a  surveyor,  under  the  direction  of 
highway  commissioners,  does  not  have  the  effect  to  establish  it  as  a  highway  ;  such 
a  proceeding  leaves  the  proof  of  the  existence  of  the  road  precisely  as  it  was  before. 
It  has,  however,  the  effect  to  stop  the  public  from  claiming  that  the  road  was  upon 
a  different  line  from  the  survey.  Gentleman  v.  Soule,  32  Ill.  R.,  272. 

It  is  not  essential  to  the  validity  of  an  order  of  commissioners  of  highways,  or  of 
the  three  supervisors  who  may  act  on  an  appeal  from  such  commissioners,  estab¬ 
lishing  a  public  highway,  that  the  surveyor’s  plat,  which  the  law  requires  shall 
appear,  from  such  order,  to  have  been  signed  by  the  surveyor.  Tower  et  al.  v.  Pit- 
stick,  55111.,  15. 
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ing  such  road,  either  before  or  after  such  appeal  is  determined, 
in  the  manner  hereinafter  provided. 

Sec.  77.  The  damages  sustained  by  the  owner  or  owners  of  Damages  may 
the  land,  by  reason  of  the  establishment,  alteration,  widening  and  released.011 
or  vacation  of  any  road,  may  be  agreed  upon  by  the  owners 
of  such  lands,  if  competent  to  contract,  and  the  commission¬ 
ers  of  highways,  or  they  may  be  released  by  such  owners  —  in 
which  case  the  agreement  or  release  shall  be  in  writing,  and 
shall  be  filed  and  recorded  with  the  copy  of  the  order  estab¬ 
lishing  or  altering  such  road,  in  the  town  clerk’s  office,  and 
shall  be  a  perpetual  bar  against  such  owners,  their  grantees 
and  assigns,  for  all  further  claims  for  such  damages. (1) 


(1)  Form  of  Agreement  cis  to  Damages  in  laying  out  Road. 

Whereas  a  road  was  laid  out  on  the - day  of - ,  A.D.  18 — , 

by  L.  K.,  G.  B.,  and  E.  T.,  commissioners  of  highways  of  the  town  of 

- ,  in  the  county  of - ,  on  the  application  of  the  requisite 

number  Of  freeholders,  residing  within  three  miles  of  said  road,  as 
follows :  commencing,  etc.,  [ insert  description  of  the  road  as  in  the  order ,] 
which  road  passes  through  the  land  of  P.  F.,  being  known  and  de¬ 
scribed  as  follows :  [here  describe  the  land  with  reasonable  certainty.'] 
Now,  therefore,  it  is  hereby  agreed  between  the  said  commissioners 
and  the  said  P.  F.,  that  the  damages  sustained  by  the  said  P.  F.,  by 
reason  of  the  laying  out  and  opening  said  road  upon  his  land,  herein¬ 
before  described,  be  liquidated  and  agreed  upon  at - dollars. 

In  witness  whereof,  the  said  commissioners  and  the  said  P.  F., 

have  hereunto  subscribed  their  names  the - day  of - ,  A.D.  18 — . 

L.  K., )  Commissioners 
G.  B.,  [  of 
E.  T.,  J  Highways. 

P.  F. 


Form  of  Release  of  Damages  by  Owner  of  Land. 


Whereas,  a  road  having  been  laid  out  on  the 


day  of- 


18 — ,  by  A.  C.,  S.  J.,  and  R.  W.,  commissioners  of  highways  of  the 

town  of - ,  in  the  county  of - ,  on  the  application  of  the 

requisite  number  of  freeholders,  residing  within  three  miles  of  said 
road,  as  follows ;  [insert  description  of  the  route  as  set  forth  in  the  order 
laying  it  out ,]  which  road  passes  through  certain  lands  owned  by  me, 
being  known  as  follows  :  [here  insert  description  of  lands.]  Now,  there¬ 
fore,  know  all  men  by  these  presents,  that  I,  A.  G.,  for  value  received, 
do  hereby  release  all  claims  to  damages  sustained  by  me  by  reason  of 
laying  out  and  opening  said  road  through  my  said  lands  above 
described. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
- day  of - ,  A.D.  18 — . 

A.  G.  [seal.] 

Executed  and  delivered  \ 
in  presence  of  j 

B.  H. 


Concerning  the  taking  of  private  property  for  public  use,  the  new  Constitu- 
tion  declares,  that  Art.  2,  Sec.  13,  “  Private  property  shall  not  be  taken  or  danaged  for 
public  use,  without  just  compensation.”  Although  the  property  may  riot  be 
actually  taken,  yet  if  it  is  datnaged  by  the  laying  out  and  construction  of  the  road, 
the  constitution  requires  that  compensation  should  be  made.  In  common  speech, 
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Sec.  78.  In  case  such  damages  are  not  released  or  agreed 
upon,  as  in  the  preceding  section  specified,  the  commissioners 
of  highways  shall,  within  (20)  days  from  the  date  of  the  meet¬ 
ing  at  which  it  was  decided  to  grant  the  prayer  of  the  peti¬ 
tion,  make  a  certificate  that  they  are  about  to  establish,  widen, 
vacate  or  alter  a  public  road,  describing  such  road,  vacation, 
widening  or  alteration,  and  the  land  over  or  on  which  such 
road  is  to  be  established,  altered,  widened  or  vacated,  and 


the  compensation  awarded  for  the  property  taken  is  called  the  damages.  The  public 
is  excluded  from  opening  or  using  a  road  until  the  damages  are  assessed  or  agreed 
upon,  or  released  in  writing.  Norton  v.  Studley ,  17  Ill.  R.,  556. 

It  has  been  held  in  New  York  that  an  act  of  the  legislature,  giving  to  commis¬ 
sioners  of  highways  the  power  to  lay  out.  new  roads  through  wild  or  unimproved 
lands,  without  the  consent  of  the  owner,  is  unconstitutional  and  void,  if  no  com¬ 
pensation  is  required  to  be  made  to  such  owner.  Wallace  v.  Karlenowfski,  19  Barb.  It., 
118.  Gould  v.  Glass,  id.,  179. 

The  constitution  does  not  require  that  the  compensation  shall  be  made  in 
money.  It  may  be  that  which  is  of  value  to  the  owner  of  the  property.  The  advan¬ 
tages  of  the  road  may  be  considered  as  compensation  to  the  extent  which  it 
enhances  the  value  of  the  remaining  property.  Symonds  v.  City  of  Cincinnati,  14 
Ohio  R.,  147;  Hatch  v.  Vt.  Central  E.  E.  Co.]  Trinity  College  v.  Hartford,  82  Conn.  R., 
452. 

The  commissioners’  award  should  show  that  the  question  of  damages  was  taken 
into  account  in  regard  to  all  the  property  taken,  either  by  compensation  in  money, 
or  by  estimate  of  the  advantages  as  given  in  the  foregoing  form  of  assessment  of 
damages.  8  Minn.  R.,  491 :  10  id.,  82  ;  13  Ill.  R.,  54. 

In  case  a  highway  is  laid  out.  and  the  proceedings  fail  to  show  that  damages  were 
disposed  of,  it  would  probably  be  presumed,  until  the  contrary  was  shown,  that  the 
advantages  were  considered  equal  to  the  damages.  But  before  the  road  could  be 
opened  in  such  case,  the  owner  could  no  doubt  insist  on  his  right  to  attempt  to 
agree  with  the  commissioners  as  to  the  damages;  and  on  failure  to  do  so,  he  could 
probably  insist  on  a  specific  determination  and  award  by  a  jury,  as  provided  by  the 
statute.  See  Detroit  v.  County  of  Somerset,  52  Maine  R.(  210;  Howland  v.  Commis¬ 
sioners,  49  id.,  143. 

A  party  to  whom  damages  have  been  awarded  for  the  laying  out  of  a  highway 
through  his  land,  has  a  right  of  action  against  the  town  therefor.  A  mandamus  will 
also  lie  to  compel  the  town  to  audit  his  claim.  Van  Vleit  ex  ret.,  etc.,  v.  Wilson,  17 
Wis.  R.,  687.  But  it  is  doubtful  if  an  action  would  lie  in  the  absence  of  an  award, 
unless  it  appeared  that  there  had  been  an  attempt  on  the  part  of  the  owner  to  agree 
with  the  commissioners  on  the  damages.  Lincoln  v.  Colusa  County,  28  Cal.  R.,  662. 

The  right  of  taking  private  property  for  public  use,  as  for  a  highway,  is  called  the 
right  of  eminent  domain,  and  may  be  exercised  by  the  legislative  power  at  all  times, 
if  just  compensation  is  made  to  the  owner.  The  aid  of  a  jury,  when  compensation 
is  to  be  made  by  the  State,  is  not  necessary  under  the  constitution  of  Illinois.  The 
instrumentalitv  of  commissioners  is  proper.  Johnson  v.  Joliet  and  Chicago  E.  E.  Co., 
23  Ill.  R.,  202. 

The  law  imperatively  requires  the  commissioners  to  adjust  the  question  of  dam¬ 
ages  to  the  owner  of  the  land,  before  the  road  shall  be  opened  or  worked  or  used. 
It  does  not  require  the  owner  to  be  present  and  claim  damages,  to  entitle  him  to 
compensation.  It  is  the  mutual  duty  of  the  commissioners  and  the  ovrner  to 
endeavor  first  to  agree  as  to  the  damages.  If  they  cannot  agree,  it  is  the  duty  of  the 
commissioners  to  have  a  jury  impaneled  to  assess  the  damages  at  what  may  be  just 
and  right.  The  case  of  Taylor  v.  Marcy,  25  111.  R.,  518,  on  this  subject  is  modified. 
An  attempt  to  open  a  road  in  the  absence  of  an  adjustment  of  the  question  of  dam¬ 
ages  with  the  owner  of  improved  and  cultivated  lands,  upon  which  the  road  is 
located,  will  be  restrained  by  a  court  of  chancery.  Commissioners  of  Highways  v. 
Durham,  43  Ill.  R.,  86. 

It  is  held  in  New  Hampshire,  that  the  doings  of  selectmen  in  laying  out  highways 
cannot  be  supported,  unless  it  appear  that  due  recompense  was  allowed  to  the 
owners  of  lands  through  which  such  highway  was  laid  out,  and  that  the  owners 
had  an  opportunity  to  be  heard  upon  the  subject  of  damages.  Pntchard  v.  Atkins, 
3  N.  H.  R.,  335.  See  also  Curran  v.  Shaftuck,  24  Cal.  R.,  427. 

When  land  is  alleged  to  be  injured  by  the  location  and  opening  of  a  highway 
through  it,  the  measure  of  damages  will  be  the  difference  between  its  market  value, 
at  the  time,  with  the  highway,  and  its  market  value  without  the  highway.  Sidner 
v.  Essex,  22  Ind.  R.,  207. 

Where  a  road  is  ordered  to  be  laid  out  through  lands  belonging  to  an  estate, 
an  assessment  of  the  damages  to  the  heirs  of  such  an  estate,  is  proper  and  legal.  In 
such  case,  separate  damages  cannot  be  assessed  to  the  widow  on  account  of  an  un¬ 
assigned  dower  interest.  An  adjustment  of  the  equities  between  the  fee  and  the  con- 
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naming  the  owners  of  such  lands,  if  known,  and  if  not  known, 
stating  the  fact  and  asking  for  a  jury  to  assess  the  damages  of 
such  owners,  and  shall  present  such  certificate  to  some  justice 
of  the  peace  of  the  county,  who  shall  summon  a  jury  of  six  Jury  of  six. 
persons  in  the  manner  hereinafter  provided,  having  the  quali¬ 
fications  of  jurors,  to  appear  before  such  justice  at  a  time  to  be 
fixed  by  him,  within  ten  days  from  the  time  such  certificate 
was  presented  to  him  to  assess  such  damages.  (1) 


tingent  right  of  dower,  must  be  left  to  the  widow  and  the  heirs.  Tedemier  et  al.  y. 
Aspinwall  et  al.,  43  Ill.  R.,  401. 

After  the  owner  of  land  has  accepted  the  damages  awarded  to  him  for  opening  a 
highway  on  his  land,  it  is  too  late  for  him  or  his  grantee  to  claim  that  the  proceed¬ 
ings  for  opening  it  are  invalid.  Town  v.  lownof  Backberry,  29  Ill.  R.,  137. 

Where  a  highway  is  laid  out  along  the  line  of  a  farm,  taking  no  portion  of  the  land 
of  the  owner,  but  subjecting  him  to  the  expense  of  maintaining  the  whole  of  the 
fence,  the  expense  of  the  half  of  which  only  was  formerly  borne  by  him,  such  owner, 
under  the  existing  highway  act,  is  not  entitled  to  compensation ;  and  although 
damages  are  allowed  to  him,  the  supervisors  of  the  county  have  no  authority  to 
cause  the  same  to  be  collected.  People  v.  Sups.  Oneida  Co..  19  Wend.  R.,  120. 

The  right  op  the  oivnev  to  the  damages  assessed  becomes  fixed  and  vested 
as  soon  as  assessed  :  and  it  is  held  that  such  right  cannot  be  divested  by  a  subsequent 
repeal  of  the  statute  under  which  the  damages  were  assessed :  that  the  public  use 
of  a  highway  being  but  an  easement,  subject  to  which  the  owner  of  the  land  over 
which  it  passes  retains  his  title,  there  is  always  a  contingency  by  which  the  owner 
may  return  inio  full  possession  of  the  land,  on  its  being  no  longer  required  by  the 
public.  When  this  contingent  event  will  happen  is  ordinarily  unknown  and  is 
wholly  immaterial,  as  regards  the  rights  of  the  landholder,  whether  the  public 
retains  the  use  of  the  land  for  a  century,  or  for  a  year,  or  but  for  a  single  day,  can¬ 
not  affect  his  title  to  a  compensation.  The  People  ex  rel.  Fountain  and  others  v.  Super¬ 
visors  Winchester  Co.,  4  Barb.  R.,  276. 

Held  also  in  Massachusetts,  that  where  damages  upon  laying  out  a  road  have  been, 
assessed  or  awarded  to  an  individual,  the  town  would  be  liable  for  the  amount  there¬ 
of,  although  the  road  had  been  discontinued  before  payment,  and  in  fact  never 
entered  upon ;  that  the  owner  had  a  vested  right  to  such  damages,  and  was  entitled 
to  a  writ  of  mandamus  to  compel  payment.  Harrington  v.  Berkshire ,  22  Pick.  R.,  263: 

The  fee  of  the  land  in  the  highway,  whether  it  be  laid  out  by  law  or  granted 
by  the  owner  for  a  highway,  remains  in  the  owner,  and  he'may  maintain  an  action 
of  trespass  for  cutting  timber  therein,  or  for  any  exclusive  appropriation  of  the  soil. 
He  is  entitled  to  the  same  remedies  for  an  injury  to  his  residuary  interest  that  he 
would  be  entitled  to  if  it  was  entire  and  absolute.  Babcock  v.  Lamb ,  1  Cowen  R.,  238 ; 
Gidney  v.  Earle ,  12  Wend.  R.,  98;  3  Hill  R.,  567.  But  it  is  otherwise  in  case  of  streets 
dedicated  by  a  town  plat  duly  recorded.  Hunter  v.  Middleton ,  13  Ill.  R.,  50. 

As  a  public  highway  is  a  mere  easement  and  the  seizing  and  right  to  convey  still 
continue  in  the  owner  of  the  land  over  which  it  is  laid  out,  it  is  no  breach  of  the 
covenant  of  seizin  and  power  to  convey  contained  in  the  deed,  that  part  of  the  land 
conveyed  was  a  highway  and  used  as  such.  Whitbeek  v.  Cook ,  15  Johns.  R.,  483. 

The  new  constitution  declares,  Art.  2,  ?  13.  that  “  the  fee  of  land  taken  for  rail¬ 
road  tracks,  without  consent  of  the  owners  thereof,  shall  remain  in  such  owners, 
subject  to  the  use  for  which  it  is  taken.” 

(1)  Form  of  Commissioners'  Certificate  and  Application  for  a  Jury. 

State  of  Illinois,  ) 

- County.  / 

To - ,  Esq.,  a  Justice  of  the  Peace  of  said  County  : 

This  is  to  certify  that  we  are  about  to  lay  out  [or  as  the  case  may  be,] 
a  public  road  described  as  follows,  to  wit:  Beginning  [describe  the 
route  as  set  forth  in  the  petition,']  which  said  road  passes  over  and  is 
supposed  to  damage  the  lands  described  and  owned  as  follows,  to 
wit:  [here  describe  the  lands  and  state  the  names  of  owners,  if  known ;  if 
owners  are  unknown ,  or  non  residents,  state  the  facts.]  That  we  have  not 
been  able  to  agree  with  [state  names  of  owners  disagreeing  with  the  com¬ 
missioners,]  owners,  as  aforesaid,  as  to  the  damages  sustained  by  them 
by  reason  of  the  proposed  laying  out  [or  as  the  case  may  be,]  of  said 
road  over  their  lands,  nor  have  said  damages  been  by  them  released. 
We,  therefore,  ask  for  a  jury  to  assess  the  damages  of  said  owners. 
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Sec.  79.  The  commissioners  of  highways  shall  also  notify 
each  and  every  owner  of  land  —  if  known,  and  a  resident  of 
the  county  —  whose  damages  are  to  be  assessed,  that  they  will 
apply  to  some  justice  of  the  peace  of  the  county  (giving  the 
time  when  and  place  where)  to  have  a  jury  impanneled  to 
assess  such  damages. (1) 

Sec.  80.  Upon  the  presentation  of  such  certificate  by  the 
commissioners  of  highways,  the  justices  of  the  peace  shall 
forthwith  name  eighteen  persons  having  the  qualifications  of 
jurors,  two -thirds  of  whom  shall  not  be  residents  of  the  towm 
in  which  the  proposed  road  is  located.  The  commissioners  of 
highways  shall  have  the  right  to  strike  from  such  list  of  names 
the  names  of  six  of  such  persons  named,  and  the  owners  of 
the  lands  whose  damages  are  to  be  assessed,  or  their  author¬ 
ized  agent  or  agents,  shall  also  have  the  right  do  strike  from 
such  list  the  names  of  six  other  persons.  The  striking  from 
the  list  of  said  names  shall  be  done  alternately,  one  at  a  time, 
by  the  commissioners  of  highways  and  the  claimants,  the 
commissioners  beginning  first ;  and  the  six  persons  whose 
names  still  remain  on  said  list,  shall  comprise  the  jury  to 
assess  such  damages  :  Provided ,  that  if  the  commissioners  of 
highways  and  the  owners  of  lands  shall  fail  to  strike  from  such 
list  the  names  of  twelve  persons,  the  justice  of  the  peace  shall 
select  from  the  names  still  remaining,  the  six  persons  to  con¬ 
stitute  said  jury. 

Sec.  81.  At  the  trial  of  the  case,  either  party  shall  have 
the  right  of  challenge  for  cause,  and  for  that  only  ;  and  any 
deficiency  in  the  number  of  jurors,  from  whatever  cause,  shall 


Given  under  our  hands  this 


day  of - ,  A.  D.  18 — . 

E.  M.,  )  Commissioners 
A.T.,  (  of 

E.  B.,  J  Highways. 


(1)  Form  of  Notice  to  Land  Owners  of  Application  for  Jury  to  Assess 

Damages. 

State  of  Illinois, 


To  E.  B. 


County. 


} 


This  is  to  notify  you  that  on  the - day  of - ,  A.  X).  18 — ,  at  — 

o’clock  —  M.,  we,  the  undersigned,  commissioners  of  highways  of 

the  town  of - in  said  county,  shall  apply  to  L.  M.,  Esq.,  a  justice 

of  the  peace  of  said  county,  at - ,  to  have  a  jury  empaneled  to 

assess  the  damages  to  which  you  may  be  entitled  by  reason  of  the 
laying  out  of  a  public  road  [or  as  the  case  may  he ]  over  certain  land 
by  you  owned,  as  by  us  determined. 

Given  under  our  hands  this - day  of - A.  D.  18 — . 

J.  K.,  j  Commissioners 
S.  M.,  \  of 

A.  T.,  J  Highways. 
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be  supplied  by  summoning  other  persons  residing  in  the  town-  supplying  den 
ship,  or  in  an  adjoining  township,  in  the  same  manner  as  in  a^eerncyin  num 
civil  case.  Such  justice  of' the  peace  shall  notify  the  owners 
of  such  land  mentioned  in  such  certificate  to  appear  at  the  Owners  noti- 
same  time  before  such  justice  to  prove  their  damages.(l)  e  oapptdr- 

Sec.  82.  In  case  it  shall  appear  either  from  the  certificate  unknown 
of  the  commissioners,  the  affidavit  of  any  person,  or  theers- 
return  of  any  officer  to  whom  the  notice  may  be  delivered  for 
service,  that  there  is  an  unknown  owner  or  owners  who  can¬ 
not  be  found  and  served  within  the  county,  such  justice  shall 
also  cause  notice  to  be  posted  in  three  of  the  most  public  g2tj1c1eancihow 
places  in  the  vicinity  of  such  proposed  road  or  alteration,  at  requisites  of. 
least  six  days  before  the  time  fixed  for  the  appearance  of  such 
jury,  stating  when  such  jury  is  to  be  impanneled  by  him,  and 
describing  the  road  to  be  established,  altered,  widened  or 
vacated  as  petitioned  for,  and  the  lands  for  which  damages 
are  to  be  assessed. 

Sec.  83.  The  notice  to  such  owmers  of  lands  may  be  served  by  Notiee  to 
any  constable  or  one  of  the  petitioners,  or  other  person  of  law-  owners,  how 
ful  age,  at  least  five  days  before  the  time  of  appearance.  If 
any  of  such  owners  is  an  infant,  such  summons  shall  be  served  infants,  luna- 
by  delivering  a  copy  to  the  infant  or  its  guardian,  if  any  ;  drunkards, 
if  no  guardian,  the  person  writh  whom  he  or  she  resides.  If 
any  owner  is  a  lunatic,  or  habitual  drunkard  having  a  conser¬ 
vator,  or  insane,  by  delivering  a  copy  to  his  conservator,  if 
any  ;  if  any  such  owner  is  a  married  woman,  by  delivering  a  “ 
copy  to  her. 

Sec.  84.  The  jury  shall  appear  before  and  be  sworn  or  jury  sworn. 
affirmed  by  such  justice,  faithfully  and  impartially  to  assess 
the  damage  of  each  of  the  owners  specified  in  such  certificate, 


Married 
roruen. 


(1)  Form  of  Justice’s  Notice  to  Land  Owner  to  prove  Damages  by  Laying 

out  of  Road,  etc. 

State  of  Illinois,  \ 

- -  County.  / 

To  Mr.  J.  L.  : 

Whereas,  the  commissioners  of  highways  of  the  town  of - have 

presented  to  me  a  certificate  stating  that  they  are  about  to  lay  out  a 
public  road,  [or,  as  the  case  may  6c]  over  certain  lands  therein 
described,  and  asking  for  a  jury  to  assess  the  damages  to  which  the 
owners  of  said  lands  may  be  entitled  by  reason  of  the  laying  out  of 
said  road  over  the  same  [or  as  the  case  may  be,]  in  which  certificate 
you  are  named  as  the  owner  of  certain  of  said  land,  to  wit:  [ describe 
the  lands.']  You  are  therefore  hereby  commanded  to  appear  before 

me  at - -  on  the - day  of - ,  A.  D.  18 — ,  to  prove  the  damages 

by  you  sustained  in  the  premises. 

Given  under  my  hand  this - day  of - ,  A.  D.  18 — . 

A.  B.,  * 

Justice  of  the  Peace. 
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Trial. 


Evidence. 


Jury  may  visit 
location. 

Written  verdict 


Assessment  of 
damages. 


Proviso— that 
jury  may  or 
may  not  con¬ 
sider  benefits. 


Several  owners, 


Damage,  how 
assessed. 


or  those  of  them  whose  claims  are  then  to  be  adjusted,  accord 
ing  to  law  to  the  best  of  their  judgment  and  understanding, 
and  all  parties  in  interest  shall  be  entitled  to  subpoenas  and 
other  writs  and  papers,  and  the  trial  shall  be  conducted  as  in 
other  civil  cases. 

Sec.  85.  The  jury  shall  hear  such  lawful  evidence  touching 
the  question  of  such  damages  as  may  be  presented  to  them ; 
and  shall  also,  on  request  of  a  majority  of  the  road  commission¬ 
ers  or  owners  of  lands  whose  damages  are  to  be  determined,  in 
a  body,  visit  and  examine  the  proposed  location,  alteration, 
widening  or  vacation  of  such  road,  and  the  lands  to  be  taken 
and  effected  thereby,  and  make  a  written  verdict  specifying 
the  amount  of  damages,  if  any,  which  each  such  owner  shall 
recover,  and  return  the  same  to  such  justice,  to  be  by  him 
entered  on  his  docket  in  the  nature  of  a  judgment,  to  be  paid 
by  such  commissioners,  together  with  the  costs  of  such  suit, 
in  case  they  shall  finally  determine  to  establish,  alter,  widen  or 
vacate  such  road  ;  and  the  money  therefor  shall  be  paid  by  the 
town,  out  of  the  funds  in  the  hands  of  the  treasurer  of  the 
commissioners  of  highways,  raised  for  road  and  bridge  purposes : 
Provided ,  that  in  estimating  the  damages,  the  jury  may  con¬ 
sider  the  benefits  conferred,  or  may  disregard  such  benefits  ; 
but  no  benefits  enjoyed  in  common  by  the  owners  of  surround¬ 
ing  property  shall  be  considered  in  estimating  damages. 

Sec.  86.  Provided ,  that  when  there  are  several  such  owners 
the  jury  may  assess  the  damages,  or  one  or  more  or  all  of  them 
at  the  same  time,  or  they  may  assess  such  damages  at  different 
times,  or  there  may  be  different  juries  and  trials  at  different 
times  for  different  owners  if  any  owner  shall  demand  a  separate 
trial ;  and  any  such  assessment  of  damages  may  be  continued 
from  time  to  time  for  good  cause,  with  the  like  effect  as  con¬ 
tinuances  in  other  cases  before  justices  of  the  peace. (1) 


(1)  Form  of  Verdict  of  Jury  assessing  Road  Damages. 

State  of^llinois,  j  gefore  ^  b.,  Justice  of  the  Peace. 

VERDICT  OF  JURY. 

In  the  matter  of  the  Assessment  of  Damages  consequent  upon  the 
laying  out  [or  as  the  case  may  be]  of  a  road  over  lands  described 
and  owned  as  follows,  viz. : 


Description  of  Land. 


Owned  by 


We,  the  jury  summoned  to  assess  damages  in  the  above  cause, 
having  taken  the  oath  required  by  law,  and  having  heard  the  evi¬ 
dence  presented,  and  having  in  a  body  visited  and  examined  [if  such 
is  the  fact ]  the  location  of  the  said  road,  the  lands  to  be  taken  and 
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Sec.  87.  Within  thirty  days  after  the  total  amount  of  Final  meeting 
damages  shall  have  been  ascertained,  either  by  release  or  s/0neS.miS 
agreement  of  the  parties,  or  by  assessment  before  a  justice 
and  a  jury,  in  the  manner  hereinbefore  provided,  the  commis¬ 
sioners  shall  hold  a  meeting  to  finally  determine  upon  the 
laying  out,  altering,  widening  or  vacation  of  such  road,  of 
which  meeting  said  commissioners  shall  give  public  notice,  by  Notice, 
causing  not  less  than  three  notices  thereof  to  be  posted  in 
public  places  within  the  town,  at  least  five  days  prior  thereto.(l) 

Sec.  88.  In  cases  where  the  damages  are  not  wholly  Revocation  nr 
released  or  agreed  upon,  and  the  commissioners  shall  he  of  proceeding, etc. 
the  opinion  that  the  damages  assessed  by  the  jury  are  mani¬ 
festly  too  high,  and  that  the  payment  of  the  same  would  be 
an  unreasonable  burden  upon  the  taxpayers  of  the  town,  the 
commissioners  may  revoke  all  proceeding  had  upon  the  peti¬ 
tion  by  a  written  order  to  that  effect.  And  such  revocation  Effect  of 
shall  have  the  effect  to  annul  all  such  proceeding  and  assess- re' 
ments,  releases  and  agreements,  in  respect  to  damages  grow¬ 
ing  out  of  the  proceedings  upon  the  petition. (2) 


affected  by  the  proposed  laying  out  of  theisame  [or  as  the  case  may  be], 
do  assess  the  damages  at  what  we  deem  just  and  right  to  each  of  said 
claimants  [having  first  estimated  and  deducted  the  advantages  and 
benefits,  or  as  the  case  may  be],  as  follows,  viz.: 

To  the  said  C.  D.,  the  sum  of - dollars ; 

To  the  said  E.  F.,  the  sum  of - dollars  [and  so  on]. 

The  above  verdict  given  under  our  hands,  this - day  of - 

A.  D.  18—. 

[Signed  by  all  the  jurors.] 


(1)  Form  of  Commissioners’  Notice  for  Final  Meeting. 

HIGHWAY  NOTICE. 

Notice  is  hereby  given  that  the  undersigned,  commissioners  of 

highways  of  the  town  of - ,  in  the  county  of - ,  and  State  of 

Illinois,  will  meet  on  the - day  of - ,  A.  D.  18 — .,  at - o’clock 

—  M.,  at  [state  the  place  of  meeting],  to  finally  determine  upon  the 
laying  out  of  a  road  [or  as  the  case  may  be],  described  as  follows,  to 
wit : 

Beginning  [here  describe  the  road],  the  petition  for  which  road  has 
been  heretofore  considered  and  the  prayer  thereof  granted,  the 
route  surveyed  and  the  damages  consequent  upon  the  laying  out 
of  the  same  [or  as  the  case  may  be],  having  now  been  ascertained. 

A.  B., 

J.  K., 

L.  M., 

(2)  The  order  revoking  proceedings  upon  a  road  petition  for  the  reasons 
mentioned  in  this  section  may  be  indorsed  on  the  petition,  and  may  be  in  the  fol¬ 
lowing  words : 

“We  hereby  revoke  all  proceeding  had  upon  the  within  petition, 

this - day  of - ,  A.  D.  18 — .  R.  P., )  Commissioners 

J.  K.,  \  of 

L.  M.,  J  Highways. 


Highway 

Commissioners. 
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in  case  of  non¬ 
revocation. 


Sec.  89.  In  case  the  commissioners  shall  not  revoke  such 
prior  proceedings  they  shall  make  an  order,  to  be  signed  by 
them,  declaring  such  road  altered,  widened  or  laid  out  a  pub¬ 
lic  highway,  and  which  order  shall  contain  or  have  annexed 
thereto  a  definite  description  of  the  line  of  such  road,  together 
with  a  plat  thereof.  The  commissioners  shall,  within  ten 
days  from  the  date  of  such  order,  cause  the  same,  together 
with  the  report  of  the  surveyor,  the  petition  and  releases  or 
agreements  in  respect  to  damages,  to  be  deposited  and  filed  in 
the  office  of  the  town  clerk,  who  shall  note  upon  such  order 
the  date  of  such  filing.  It  shall  be  the  duty  of  such  clerk, 
after  the  time  for  appeal  to  supervisors  has  expired,  and  in 
the  case  of  such  appeal,  after  the  same  shall  have  been  deter¬ 
mined,  in  case  the  prayer  of  the  petition  is  granted,  to  record 
such  order,  together  with  the  plat  of  the  surveyor,  in  a  proper 
book  to  be  kept  for  that  purpose.  (1) 


(1)  Form  of  order  Laying  out,  Altering  or  Widening  Highway  where 

Damages  are  Assessed . 

State  of  Illinois,  1 

- County,  f 

Town  of - ,  j 

Whereas,  on  the - day  of - ,  A.  D.  18 — ,  we,  the  commission¬ 

ers  of  highways  of  said  town,  received  a  petition  in  writing,  of  [here 
state  the  names  of  the  petitioners ]  praying  for  the  laying  out  [or  alter¬ 
ing,  or  widening]  of  a  road  as  therein  and  hereinafter  described,  said 
petitioners  being  freeholders  residing  within  three  miles  of  the  said 
road  [or  proposed  road] ;  and  it  appearing  from  legal  evidence  that  a 
copy  of  said  petition  had  been  posted  up  in  three  of  the  most  public 
places  in  said  town,  in  the  vicinity  of  the  road  to  be  laid  out  [or  as  the  case 

may  he]  not  less  than  ten  days  before  the - day  of - A.  D.  18 — ,  we 

did  upon  said - day  of - A.  D,  18 — ,  fix  upon  the - day  of - 

A.  D.  18 — ,  as  the  time  when  and - [ here  state  the  place  of  meeting']  as 

the  place  where  we,  the  said  commissioners  of  highways,  would  meet 
to  examin  the  route  of  said  road,  and  to  hear  reasons  for  and  against 
the  laying  out  of  the  same  [or  as  the  case  may  be]  and  gave  ten  days’  no¬ 
tice  of  the  time  and  place  of  such  meeting  by  posting  up  notices  thereof 
in  three  of  the  most  public  places  in  said  town,  in  the  vicinity  of  said 
road  [or  proposed  road]  ;  and  having  met  at  the  time  and  place  ap¬ 
pointed  [if  meeting  is  adjourned ,  state  the  facts],  and  having  examined 
the  road  [or  proposed  road]  in  said  petition  described,  and  heard  such 
reasons  as  were  offered  for  and  against  the  laying  out  of  said  road 
[or  as  the  case  may  be]  we  were  of  the  opinion  that  the  laying  out  of 
said  road  [or  as  the  case  may  6c]  was  necessary  and  proper  and  that 
the  public  interest  would  be  promoted  thereby.  We,  therefore, 

caused  a  survey  and  plat  of  said  road  to  be  made  *on  the - day  of 

- ,  A.  D.  18 — ,  by  A.  B.,  a  competent  surveyor,  which  plat  and  sur¬ 
vey  were  to  us  duly  reported,  and  are  hereunto  appended  and  made 
a  part  of  this  order ;  and  having  ascertained  the  aggregate  amount 
of  damages  to  which  the  owners  of  the  land  over  which  said  road 
was  to  pass  were  entitled,  and  said  damages  having  been  definitely 
fixed  by  [here  state  the  method  by  which  the  damages  were  ascertained.  If 
the  appeal  was  taken  from  the  verdict  of  a  jury  and  decided  before  mak- 
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Sec.  90.  In  cases  where  the  damages  claimed  by  the  land -Damages, 
owners  for  the  right  of  way  is  released,  or  is  agreed  upon  commissi0ners 
between  the  land -owners  and  the  commissioners,  the  commis-  may  examine 
sioners  may,  at  their  first  meeting,  or  at  an  adjourned  meet- make  order, 
ing,  examine  the  route  of  the  road,  and  cause  a  survey  thereof 


ing  this  order,  here  state  the  facts'],  we  appointed  the - day  of - , 

A.  D.  18 — ,  (being  within  thirty  days  after  the  total  amount  of  dam¬ 
ages  was  ascertained)  at  [ state  the  place  of  meeting],  as  the  time 

and  place  to  meet  and  finally  determine  upon  the  laying  out  of 
said  road  [or  as  the  case  may  be],  of  which  meeting  we  gave  public 
notice  by  causing  three  notices  to  be  posted  in  public  places  in 
said  town  not  less  than  five  days  prior  thereto ;  and  having  met 
at  the  time  and  .place  appointed,  and  the  aggregate  amount  of 
damages  on  account  of  the  laying  out  of  said  road  [or  as  the  case 
may  be],  to  wit:  the  sum  of  -  dollars  and - -  cents,  appear¬ 

ing  to  be  not  more  than  reasonable  conpensation,  and  to  have 
been  fairly  and  legally  assessed,  and  the  payment  thereof  not 
an  unreasonable  burden  upon  the  taxpayers  of  the  town,  and 
having  made  such  changes  in  the  route  of  said  road  between  the 
termini  thereof,  upon  the  survey  and  plat  as  reported  by  the 
surveyor,  as  in  our  judgment  the  convenience  and  interest  of 
the  public  required,  as  will  fully  appear  from  the  description  and 
plat  hereinafter  contained,  it  was  finally  determined  that  the  said 
road  be  laid  out  [or  as  the  case  may  be].  It  is,  therefore,  hereby 
ordered  and  determined  that  the  said  road  be  and  is  hereby  laid  out 
[or  as  the  case  may  be],  as  follows,  to  wit:  beginning  [here  describe 
the  road],  as  shown  by  the  plat  hereunto  annexed,  and  as  so  laid  out 

[or  as  the  case  may  be] - is  declared  a  public  highway  of - feet 

wide,  the  line  of  said  survey  being  the  center  of  said  road. 

In  witness  whereof,  we,  the  said  commissioners  of  highways,  have 

hereunto  set  our  hands,  this - day  of - ,  A.  D.  18 — . 

J.  K.,  )  Commissioners 
S.  P.,  [  of 

A.  T.  J  Highways. 

Form  of  Order  Laying  Out,  Altering  or  Widening  Highway  ivhere  damages 

are  released  or  agreed  upon. 

State  of  Illinois,  1 

- County,  [ 

Town  of - .  J 

Whereas,  on  the - day  of - ,  A.  D.  18 — ,  we,  the  commis¬ 

sioners  of  highways  of  said  town,  received  a  petition  in  writing,  of 
[ here  state  the  names  of  the  petitioners]  praying  for  the  laying  out  [or 
altering  or  widening]  of  a  road  as  therein  and  hereinafter  described,  said 
petitioners  being  freeholders  residing  within  three  miles  of  the  said 
road  [or  proposed  road]  ;  and  it  appearing  from  legal  evidence  that  a 
copy  of  said  petition  had  been  posted  up  in  three  of  the  most  public 
places  in  said  town,  in  the  vicinity  of  the  road  to  be  laid  out  [or  as  the 

case  may  be]  not  less  than  ten  days  before  the - day  of - ,  A. 

D.  18 — ,  we  did,  upon  said - day  of - ,  A.  D.  18 — ,  fix  upon  the 

- day  of - ,  A.  D.  18 — ,  as  the  time  when  and - as  the 

place  where  we,  the  said  commissioners  of  highways,  would  meet  to 
examine  the  route  of  said  road,  and  to  hear  reasons  for  and  against 
the  laying  out  of  the  same  [or  as  the  case  may  be]  and  give  ten  days’ 
notice  of  the  time  and  place  of  such  meeting  by  posting  up  notices 
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to  be  made,  and  make  their  order  establishing,  altering,  widen¬ 
ing  or  vacating  the  road,  according  to  the  prayer  of  the  peti¬ 
tion,  and  return  the  same  within  the  time  and  in  the  manner 
specified  in  this  act. 


thereof  in  three  of  the  most  public  places  in  said  town,  in  the  vicinity 
of  said  road,  [or  proposed  road]  and  having  met  at  the  time  and  place 
appointed  [if  meeting  is  adjourned  here  state  the  facts, ]  and  having  ex¬ 
amined  the  road  [or  proposed  road]  in  said  petition  described,  and 
heard  such  reasons  as  were  offered  for  and  against  the  laying  out  of 
said  road  [or  as  the  case  may  he],  we  were  of  the  opipion  that  the  lay¬ 
ing  out  of  said  road  [or  as  the  case  may  he']  was  necessary  and  proper, 
and  that  the  public  interest  would  be  promoted  thereby.  We,  there¬ 
fore,  caused  a  survey  and  plat  of  said  road  to  be  made  on  the - 

day  of - ,  A.  D.  18 — ,  by  A.  B.,  a  competent  surveyor,  which  plat 

and  survey  were  to  us  duly  reported,  and  are  hereunto  appended  and 
made  a  part  of  this  order;  and  having  ascertained  the  aggregate 
amount  of  damages  to  which  the  owners  of  the  land  over  which  said 
road  was  to  pass  were  entitled,  and  said  damages  having  been 
definitely  fixed  by  [here  state  the  method  by  which  the  damages  'were 
ascertained,]  and  having  made  such  changes  in  the  route  of  said  road 
between  the  termini  thereof,  upon  the  survey  and  plat  as  reported 
by  the  surveyor,  as  in  our  judgment  the  convenience  and  interest  of 
the  public  required,  as  will  fully  appear  from  the  description  and 
plat  hereinafter  contained,  it  was  finally  determined  that  the  said 
road  be  laid  out  [or  as  the  case  may  he]. 

It  is,  therefore,  hereby  ordered  and  determined  that  the  said  road 
be  and  is  hereby  as  follows,  to  wit :  beginning  [here  describe  the  road] 
as  shown  by  the  plat  hereunto  annexed,  and  as  so  laid  out  [or  as  the 

case  may  he,]  is  declared  a  public  highway  of - feet  wide,  the  line 

of  said  survey  being  the  center  of  said  road. 

In  witness  whereof,  we,  the  said  commissioners  of  highways,  have 

hereunto  set  our  hands,  this - day  of - ,  A.  D.  1 8 — . 

E.  M., )  Commissioners 
A.  T.,  \  of 
E.  B.,  J  Highways. 

If  the  meeting  of  the  commissioners  of  highways  is  adjourned,  that  fact  should  be 
stated  at  the  proper  place  in  the  above  form,  in  the  following  words: 

“  We  did  adjourn  said  meeting  by  public  announcement,  and  by 
the  jjosting  of  a  notice  at  the  time  and  place  named  for  the  first  meet¬ 
ing,  until  the - day  of - ,A.  D.  18 — ,  at - o’clock,  —  M.,  (the 

same  being  within  twenty  days  from  the  time  of  the  first  meeting), 
to  the  [state  the  place]  and  having  met  at  the  time  and  place  appointed 
for  such  adjourned  meeting.” 

Form  of  Order  of  Commissioners  Vacating  Road. 

State  of  Illinois, 

- County, 

Town  of - . 

Whereas,  on  the - day  of - ,  A.D.  18 — ,  we,  the  commissioners 

of  highways  of  said  town,  received  a  petition,  in  writing,  of  [here  state 
the  names  of  the  petitioners]  praying  for  the  vacating  of  a  road  therein 
and  hereinafter  described,  said  petitioners  being  freeholders  residing 
within  three  miles  of  said  road ;  and  it  appearing  from  legal  evidence 
that  a  copy  of  said  petition  had  been  posted  up  in  three  of  the  most 
public  places  in  said  town,  in  the  vicinity  of  said  road,  not  less  than 
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Sec.  91  Any  person  or  persons  interested  in  the  establish¬ 
ment,  alteration,  widening  or  vacation  of  any  road  in  this 
State,  are  hereby  authorized  to  offer  inducements  to  the  com¬ 
missioners  of  highway,  for  the  establishment,  alteration, 
widening  or  vacation  of  any  such  road,  by  entering  into  con¬ 
tract  with  said  commissioners,  conditioned  upon  such  estab¬ 
lishment,  alteration,  widening  or  vacation,  to  pay  money  or 
any  other  valuable  thing  to  the  town,  for  the  benefit  of  the 


ten  clays  before  the - day  of - ,  A.  D.  18 — ,  we  did,  upon  said 

-  day  of - ,  A.  D.  18 — ,  fix  upon  the - day  of - ,  A. 

D.  18 — ,  as  the  time  when,  and - ,  as  the  place  where  we,  the 

said  commissioners  of  highways,  would  meet  to  examine  the  said  road, 
and  hear  reasons  for  or  against  the  vacating  of  the  same,  and  give 
ten  days’  notice  of  the  time  and  place  of  such  meeting  by  posting  up 
notices  thereof  in  three  of  the  most  public  places  in  said  town,  in  the 
vicinity  of  the  said  road;  and  having  met  at  the  time  and  place  ap¬ 
pointed,  we  personally  examined  the  route  of  said  road,  to  wit:  [here 
describe  the  road ,]  and  having  heard  such  reasons  as  wrere  offered  for  and 
against  the  vacating  of  said  road,  and  being  of  the  opinion  that  such 
vacating  was  necessary  and  proper,  and  that  the  public  interest  would 
be  promoted  thereby,  we  decided  that  the  prayer  of  said  petitioners 
should  be  granted. 

It  is,  therefore,  hereby  ordered  and  determined,  and  we  do  hereby 
order  and  determine,  that  said  road  be  vacated  and  discontinued. 

In  witness  whereof,  we,  the  said  commissioners,  have  hereunto  set 
our  hands,  this - day  of - A.  D  18 — . 

S.  H.,  1  Commissioners 
A.  T.,  \  of 
E.  B.,  J  Highways. 

It  is  no  valid  objection  to  the  form  of  an  order  establishing  a  highway  that 
it  contains  lengthly  recitals  where  the  facts  recited  are  material  to  the  validity  of  the 
proceedings.  An  order  without  these  recitals,  or  statement  of  facts  produced  in  a 
collateral  proceeding  might  well  be  rejected  as  insufficient  in  not  showing  affirma¬ 
tively  that  the  antecedent  or  jurisdictional  steps  had  been  complied  with.  The 
order  should  properly  show  that  the  commissioners  acquired  jurisdiction  of  the  case 
by  petition  in  due  form  of  law,  and  that  they  subsequently  pursued  the  requirements 
of  the  law,  in  laying  out  and  establishing’  the  road.  It  will  then  be  received  as 
prima  facie  evidence  of  the  facts  it  contains.  Wells  et  al.  v.  Hicks,  27  Ill.  R.,  343:  G. 
and  C.  U.  R.  R.  v.  Pond,  22  Id.,  399 :  see  Harrington  v.  People,  6  Barb.  R.  607  :  Cassidg 
v.  Smith,  13  Minn.  R.  No  particular  form  of  words  are  necessary  in  the  order,  if  the 
facts  sufficiently  appear.  Tucker  v.  Rankin,  15  Barb.  R.,  471.  Where  the  words  used 
were  “  have  and  do  lay  out  a  highway,”  it  was  held  to  import  that  the  road  was  laid 
out  at  the  date  of  the  order.  Fowler  v.  Mott,  19  Wend.  R.,  204. 

The  maxim  that  “  that  is  certain  which  can  be  rendered  certain,”  applies  to  the 
order  of  the  commissioners  of  highways  establishing  a  public  road.  When  such  an 
order  failed  to  show  with  certainty  the  precise  location  of  the  road,  but  it  was  des¬ 
cribed  with  reasonable  certainty  in  the  petition,  and  particularly  described  in  the 
plat  of  the  survey,  which  was  made  part  of  the  order.  Held,  that  the  plat  was  a  part 
of  the  order,  which,  as  well  as  the  petition,  might  be  consulted  in  determining  the 
location  of  the  road.  The  order  was  therefore  sustained.  Clifford  v.  Town,  of  Eagle, 
35  Ill.  R.,  444.  The  description  of  a  road  is  sufficiently  certain,  where,  from  the 
whole  proceedings  thereon,  there  appears  no  difficulty  in  locating  it.  Todemier  et  al. 
v.  Aspinwall  et  al.,  43  Ill,  R.,  401. 

Although  a  road  cannot  be  located  from  a  mere  reference  to  the  calls  and  distances 
given  in  the  order  establishing  it :  yet  if  the  court  can  be  satisfied,  on  calling  survey 
ors  and  receiving  proof  on  the  points  of  location,  that  the  location  of  the  road  can  be 
ascertained,  the  order  will  be  deemed  sufficient.  Comm'rs  of  Highways  v.  The  People, 
38  Ill.  R„  348. 

It  is  necessary  to  the'validity  of  the  proceedings  in  laying  out  a  road,  that  there 
should  be  a  report  and  survey.  These,  and  a  plat  of  the  road,  must  accompany  the 
®rder  establishing  the  road.  Town  v.  Town  of  Blackbei  ny,  29  111.  R.,  137. 

After  all  parties  in  interest  have  been  fully  heard,  the  commissioners  may  proceed 
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road  and  bridge  funds  of  the  same  ;  or  to  perform  any  labor, 
or  to  construct  any  road,  bridge  or  culvert  on  any  road  which 
said  person  or  persons  desire  to  have  established,  widened  or 
altered.  And  such  contract,  in  waiting,  made  with  said  com¬ 
missioners,  shall  be  deemed  good  and  valid  in  law,  and  may 
be  enforced  by  said  commissioners  or  their  successors  in  office, 
before  any  court  having  jurisdiction. 

Sec.  92.  The  record  of  the  town  clerk,  or  a  certified  copy 
of  such  record  and  papers,  relating  to  the  establishment,  loca¬ 
tion,  alteration,  widening  or  vacation  of  any  road,  shall  be 
prima  facie  evidence  in  all  cases  that  all  the  necessary  ante¬ 
cedent  provisions  had  been  complied  with,  and  that  the  action 
of  the  commissioners  of  highways,  or  other  persons  and  offi¬ 
cers  in  regard  thereto,  were  regular  in  all  respects 


PRIVATE  ROADS. 

SBC.  93.  Roads  for  private  and  public  use  of  the  width  of 
three  rods  or  less,  may  be  laid  out  from  one  dwelling  or  plan- 


and  lay  out  the  road  at  an  adjourned  meeting  without  any  new  notice.  Westport  v. 
Co.  Com’rs,  9  Allen  R.  (Mass.),  203. 

The  acts  of  a  majority  of  the  commissioners ,  in  establishing  or  vacating 
highways, will  be  legal  and  binding,  but  all  should  have  notice  of  meetings  to  con¬ 
sider  any  subject.  Where  an  order  establishing  a  highway,  or  an  instrument  for 
other  purposes,  is  signed  by  two  of  the  three  commissioners,  it  will  be  presumed  that 
the  third  was  present  and  took  part  in  the  proceedings.  Louks  v.  Woods,  15  Ill.  R., 
256 ;  Evans  ex  ret.,  etc.,  v.  James  ct  at.,  4  Wis.  R.,  408 ;  see  ante,  sec.  1,  par.' 2d,  p.  266.  But 
one  commissioner  cannot  lawfully  sign  the  name  of  another  and  make  the  instru¬ 
ment  valid,  unless  by  his  direction  or  assent.  Evans  cx  rel.,  etc.,  v.  James  el  al.,  4  Wis. 
R.,  408. 

After  the  location  of  a  highway  has  been  determined  by  the  commissioners,  the 
survey  is  a  mere  ministerial  act,  and  could  probably  be  conducted  without  the  presence 
of  a  majority  of  the  commissioners.  Marble  v.  Whitney.  28  N.  Y.  R.  (1  Tiffany),  297. 

The  survey  and  plat  of  a  public  road  is  evidence  of  its  location,  but  is  not  conclu¬ 
sive;  like  field  notes  of  the  government  surveys,  parol  evidence  may  be  received  to 
show  that  the  road  was  actually  located  differently  from  the  calls  in  the  .survey  of 
the  road.  Miner  v.  The  People,  34  Ill.  R.,  297. 

The  order  with  the  petition  should  be  deposited  with  the  town  clerk,  who  should 
note  the  time  of  filing  the  same.  This  must  be  done  by  the  clerk  within  a  reasonable 
time  after  the  fact  occurs.  But  his  neglect  to  mark  the  correct  time  of  filing  will  not 
be  fatal.  A  substantial  compliance  with  the  requirements  of  the  statute  is  all  that  is 
necessary.  Town  v.  Town  of  Blackberry,  29  Ill.  R.,  137 

Upon  an  application  to  lay  out  a  road,  it  is  not  sufficient  to  lay  out  a  part  only:  the 
application  can  be  complied  with  only  by  laying  out  the  whole  road  according  to 
the  prayer  thereof.  And  where  a  road  is  regularly  applied  for  and  the  commission¬ 
ers  decide  to  lay  out  a  part  only,  any  person  through  whose  land  the  road  runs  as 
laid,  is  entitled  to  take  steps  to  test  the  validity  of  their  action.  People  v.  Town  Board 
of  Springivells,  12  Mich.  R.,  434.  And  it  is  equally  objectionable  where  the  road  is 
extended  beyond  the  termination  mentioned  in  the  petition,  as  to  that  portion 
extended.  State  v.  Moily,  18  Iowa  R.,  525. 

An  order  altering  a  highway  is  in  law  a  discontinuance  of  that  part  of  the  road  not 
within  the  bounds  of  the  alteration,  without  any  special  order  of  discontinuance. 
Bowley  v.  Walker,  'Alien  R.  (Mass.),  21. 

If  the  public  is  to  be  charged  with  the  abandonment  of  a  road,  the  proof  of  the 
act  must  be  accompanied  by  the  further  proof  that  another  road  has  been  adopted 
in  its  stead.  A  public  road,  established  by  public  authority,  continues  as  such  until 
it  shall  be  vacated  by  a  like  authority.  Champlinv.  Morgan,  20  Ill.  R.,  181;  Town  of 
Lewistown  v.  Proctor,  27  Ill.  R.,  414. 

Certiorari  is  a  proper  proceeding  to  test  the  validity  of  proceedings  in  laying 
out  a  highway,  whether  by  commissioners  or  supervisors,  on  appeal.  This  writ 
brings  up  for  review  the  whole  proceedings  in  laying  out  the  road,  and  any  defect  in 
the  original  proceedings  may  be  objected  to.  If  the  proceedings  are  found  irregular 
they  will  be  quashed.  Dwight  v.  City  Council  of  Springfield, 4  Gray  R.  (Mass.,)  107 ; 
State  v.  Vancleave,  1  Dutch  R.  (N.  J.,)  233 ;  Town  of  Windfield  v.  Mojfatt,  42  Ill.  R.,  48. 
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tation  of  an  individual  to  any  public  road,  or  from  one  public 
road  to  another,  or  from  a  lot  of  land  to  another,  or  from  a 
lot  of  land  to  the  highway,  on  petition  to  the  commissioners 
of  highways,  by  any  person  directly  interested.  The  com¬ 
missioners,  on  receiving  such  petition,  shall  have  power  to  lay 
out  the  road  as  asked  for  therein,  to  which  end  they  shall  pro¬ 
ceed  and  examine  into  the  merits  of  the  case,  and  shall  be 
governed  in  their  proceedings  by  the  rules  and  regulations 
prescribed  in  this  act  in  relation  to  public  roads.  The  jury  jury  shall  con- 
shall  consider  the  damages  that  may  result  to  parties  from  aSsIssadam- 
said  proposed  road,  and  shall  assess  the  damages  to  each  indi-  ases- 
vidual  owner  of  lands  affected  thereby.  The  amount  of  such 
damages  shall  be  paid  by  the  persons  benefited  thereby  to  the 
extent  and  in  proportion  that  they  are  benefited,  to  be  deter¬ 
mined  and  declared  by  the  jury.  The  remainder  of  the^ 
amount  of  damages  over  and  above  that  to  be  paid  by  the  par-  whom  paid, 
ties  as  aforesaid,  shall  be  paid  by  the  land  as  in  other  case. 

The  amount  of  damages  to  be  paid  by  individuals  shall  be 
paid  to  the  persons  entitled  thereto  before  the  road  shall  be 
opened  for  use.  An  appeal  may  be  taken  on  the  question  of  Appeal 
the  propriety  and  necessity  of  such  road  as  in  other  cases. (1)  alkmed' 


(1)  On  the  subject  of  private  roads,  the  new  constUution  of  1870  provides 
as  follows : 

Art.  3,  Sec.  30.  The  General  Assembly  may  provide  for  establishing  and  opening 
roads  and  cartways,  connected  with  a  public  road,  for  private  and  public  use. 

The  intention  of  this  provision  is  to  place  all  ways  on  the  footing  of  'public  high¬ 
ways.  It  has  been  doubted  whether  the  legislature  could  authorize  the  taking  [of 
private  property  for  mere  private  ways ,  even  though  provided  for  by  the  constitu¬ 
tion,  because  private  property  could  only  be  taken  against  the  consent  of  the  owner 
for  public  use.  Concord  Railroad  v.  Greely,  17  N.  H.  R.,  47. 

In  the  absence  of  acquiring  a  private  way  by  express  grant,  an  uninterrupted  use 
and  enjoyment  of  a  right  of  private  way  over  the  land  of  another  for  twenty  years 
becomes  an  adverse  enjoyment,  sufficient  to  raise  a  presumption  of  a  grant.  But 
such  use,  to  be  conclusive  evidence  of  a  right  must  have  been  continuous,  uninter¬ 
rupted  and  exclusive;  that  is,  under  a  claim  of  right,  with  the  knowledge  and 
acquiescence  of  the  owner.  The  use  of  an  easement  for  twenty  years  unexplained, 
will  be  presumed  to  be  under  a  claim  or  assertion  of  right,  and  adverse,  and  not  by 
the  leave  or  favor  of  the  owner ;  and  such  a  use  will  not  only  give  a  title  by  pre¬ 
scription,  but  will  authorize  the  presumption  of  a  grant.  When  a  right  to  a  private 
way  is  acquired  by  prescription,  or  by  user  of  twenty  years,  it  can  only  be  lost  by  a 
non-user  of  twenty  years,  or  by  a  release.  A  void  proceeding  for  laying  out  a  pri¬ 
vate  road,  or  a  void  grant,  may  form  the  basis  of  an  adverse  use  and  enjoyment  of 
an  easement  in  land.  The  consent  of  the  owner  of  land  to  the  laying  out  of  a  pri¬ 
vate  road  across  his  land,  may  be  presumed  from  his  acquiescense  and  the  acquies- 
cense  of  those  deriving  title  from  him,  in  the  uninterrupted  use  of  the  road  as  a 
private  road,  by  others  for  twenty  years.  Such  consent  will  render  the  proceedings 
for  laying’out  the  road  valid.  Miller  v.  Garlock,  8  Barb.  R.,  153. 

Open  and  adverse  use  for  twenty  years,  although  beginning  in  trespass,  will  estab¬ 
lish  a  right  of  way.  Sibley  v.  Ellis,  11  Gray  R.  (Mass.),  417. 

A  right  of  way  cannot  arise  from  mere  necessity  independent  of  any  right  by  pre¬ 
scription.  Tracy  v.  Atherton,  35  Vt.  R.  (6  Shaw),  52. 

A  gift  of  the  right  of  way  is  not  a  gift  of  the  earth  and  other  materials  within  the 
boundary  lines  of  the  way  given.  Smith  v.  Rowe,  19  Ga.  R.,  89. 

Supposing  the  title  of  a  person  to  a  private  road  by  prescription  to  be  otherwise 
perfect,  the  tact  that  such  road  has  become  less  important  to  him  than  formerly  will 
not  put  an  end  to  his  right  to  use  it.  Croumev.  Wemple,  29  N.  Y.  Rep.  (2  Tiffany), 


A  right  of  way,  devised  in  express  terms,  is  appurtenant  to  the  dominant  estate, 
and  passes  by  a  conveyance  of  such  estate  without  express  mention  of  the  appurte¬ 
nances.  It  is  a  charge  upon  the  servient  premises,  and  continues  snch  when  they 
are  in  the  hands  of  any  subsequent  purchaser.  Lide  v.  Hadley,  30  Ala.  R.,  627. 
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Sec.  94.  If  such  private  road  or  cartway  shall  not  be 
opened  by  the  petitioners  or  other  assigns  within  two  years 
from  the  time  of  making  the  order  for  the  location  of  the 
same,  such  order  shall  be  regarded  as  rescinded. 

Sec.  95.  When  such  private  road  or  cartway  is  proposed 
to  pass  over  inclosed  lands,  the  owners  of  such  lands  shall 
have  a  reasonable  time,  not  exceeding  eight  months,  to  he 
designated  by  the  commissioners  of  highways,  to  harvest  crops 
and  remove  fences  which  may  he  on  such  land  before  such 
road  or  cartway  shall  be  opened. 

Sec.  96.  The  commissioners  of  highways  may,  in  their 
discretion,  pay  persons  who  live  on  or  have  private  roads 
which  are  used  by  the  public,  for  work  done  on  such  roads; 
but  in  no  case  shall  they  be  allowed  more  than  the  amount  of 
their  road  tax  for  the  year  in  which  the  work  is  done. 


ROADS  ON  COUNTY  AND  TOWN  LINES. 


Roads  on  town  Sec.  97.  Public  roads  may  be  established,  altered,  widened 
Unes?ounty  or  vacated  on  township  or  county  lines,  in  the  same  manner  as 
other  public  roads,  except  that  in  such  case  a  copy  of  the 
petition  shall  be  posted  up  in  and  presented  to  the  commis¬ 
sioners  of  highways  of  each  town  interested;  whereupon  it 
shall  be  the  duty  of  the  commissioners  of  highways  of  the 
several  towns  to  meet,  and  act  as  one  body,  in  the  same  time 


Where  a  party  obtains  a  right  to  a  private  road  of  the  width  *of  two  rods,  the 
owner  of  the  land  through  which  it  passes  must  so  build  his  fences  as  to  leave  full 
two  rods  in  width  in  every  part  of  the  road  ;  he  cannot  build  a  Virginia  fence,  plac¬ 
ing  the  centre  on  the  exterior  lines  of  the  two  rods,  with  the  angles  projecting  into 
the  road.  A  party  will  be  deemed,  however,  to  have  assented  to  such  location  of 
the  fences,  if  apprised  that  the  damages  of  the  owner  of  the  lands  were  assessed  in 
reference  to  such  location,  or  if  he  permits  the  fences  to  be  thus  built  without  objec¬ 
tion.  Herrick  v.  Stover,  5  Wend.  R  ,  589.  Held,  also,  Ibid.,  that  where  a  party  obtains 
a  right  to  a  private  road,  he  will  be  entitled  to  an  action  against  the  owner  of  the 
land,  if  he  places  his  fence  ten  or  twelve  feet  on  the  land  acquired  for  the  road, 
unless  he  has  yielded  his  assent  expressly  or  implicitly  to  such  a  location.  But  it 
seems  that  if  the  plaintiff  had  assented  to  the  location  as  made,  or  if  he  had  seen  the 
defendant  constructing  his  fence  as  it  is,  and  knowing  that  the  angles  encroached 
upon  the  road  and  was  silent,  he  would  not  be  permitted  to  maintain  an  action  for 
damages. 

An  obstruction  of  a  private  road  is  a  mere  private  injury,  in  which  the  public 
have  no  concern.  Fowler  v.  Lansing,  5  Wend.  R.,  580. 

An  obstacle  placed  in  a  private  road  by  the  owner  of  the  land  over  which  it  is  laid 
out,  cannot  lawfully  be  removed  by  one  having  no  right  to  use  the  road.  Drake  v. 
JRogers,  3  Hill  R.,  604. 

Where  it  appeared  that  a  road  was  from  two  and  a  half  to  three  rods  wide,  that  it 
terminated  at  A’s  house  without  connecting  with  any  other  road,  that  it  had  never 
been  used  by  the  public,  and  the  record  on  file  with  the  town  clerk  described  it  as  a 
“highway  for  A.,  beginning,”  etc.,  held,  though  it  also  appeared  that  for  many  years 
it  had  been  included  in  a  road  district,  the  evidence  did  not  authorize  the  court  to 
pronounce  it  a  public  highway  as  a  matter  of  law,  but  the  question  should  at  least 
have  been  submitted  to  the  jury.  It  would  seem  that  this  evidence  showed  the  road 
to  be  a  mere  private  one,  intended  for  the  accommodation  of  A.  Drake  v.  Fogers,  3 
Hill  R.,  604. 

If  a  private  way  is  opened,  leading  from  a  public  street,  and  prepared  for  use  in 
the  same  manner  as  a  public  street  and  with  nothing  to  show  that  it  is  not  such,  the 
public  may  lawfully  travel  over  it,  although  it  is  closed  at  one  end.  Dan  forth  v. 
Durell,  8  Allen  R.  (Mass.),  242. 
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and  manner  as  in  other  cases,  in  considering  the  petition, 
viewing  the  premises,  adjusting  damages  and  making  all  orders 
in  reference  to  such  proposed  road,  alteration,  widening  or 
vacation,  and  a  majority  of  all  such  commissioners  must  con¬ 
cur  in  all  such  orders ;  and  a  copy  of  all  final  orders  and  plats 
and  papers  shall  be  filed  and  recorded  in  each  of  the  counties 
and  towns  interested.  (1) 

Sec.  98.  The  commissioners  of  highways  shall  also,  in  case  Allotment— 
a  new  road  is  established,  allot  to  each  of  such  towns  the  part rules  of* 
of  such  road  which  such  town  shall  open  and  keep  in  repair, 
and  the  part  so  allotted  shall  be  considered  as  wholly  belong¬ 
ing  to  such  town.  They  shall  also  divide  the  expenses  and 
damages  which  may  accrue  from  such  location,  widening  or 
alteration,  and  if  they  cannot  agree,  they  shall  refer  the 


} 


ss. 


(1)  Form  of  Order  of  Commissioners  of  adjoining  Towns  in  establishing , 
altering ,  widening  or  vacating  a  road  on  county  or  town  lines. 

State  of  Illinois, 

County  of  — 

At  a  meeting  of  the  commissioners  of  Highways  of  the  towns  of 

- and - ,  in  said  county,  held  in  said  town  of - ,  on  the - 

day  of  - ,  A.  D.  18—,  for  the  purpose  of  laying  out  a  road 

upon  a  line  between  said  towns,  the  same  being  duly  petitioned 
for;  it  is  ordered  and  determined  by  the  said  commissioners  that  a 
road  be  and  the  same  is  hereby  laid  out  upon  the  line  of  said  towns 
[or  as  the  case  may  6c],  according  to  the  survey  and  plat  thereof  here¬ 
unto  annexed,  which  the  said  commissioners  have  caused  to  be 
made,  as  follows,  to  wit :  [insert  the  survey  as  in  other  cases ]  and  that 
said  line  above  described,  be  the  center  of  said  road,  and  the  same 

is  hereby  declared  to  be  a  public  highway, - feet  in  width.  And 

it  is  further  ordered  that  such  highway  be  divided  into  two  [or  more, 
as  the  case  may  6c]  road  districts,  as  follows,  to  wit :  that  part  thereof 

from - to - ,  shall  be  one  of  said  districts,  and  shall  be  allotted 

to  the  town  of - ;  the  residue  of  said  highway  shall  be  the  other 

road  district,  and  shall  be  allotted  to  the  town  of - . 

In  witness  whereof,  the  said  commissioners  have  hereunto  sub¬ 
scribed  their  names  this - day  of - ,  A.  D.  18 — . 

Commissioners  of  Highways 
of  Town  of - . 


G.  M. 


(  Commissioners  of  Highways, 
of  Town  of - 


The  law  does  not  direct  as  to  manner  of  petitioning  for  a  town  line  road  except  as 
to  whom  the  petition  shall  be  presented.  It  will  therefore  be  proper  to  observe  the 
same  form  as  in  other  cases  of  highways.  Probably  there  should  be  twelve  peti¬ 
tioners  from  each  town.  Notice  should  be  given  as  in  other  cases;  but  copies  of  the 
petition  and  notices  should  be  posted  in  each  town. 

The  location  of  a  highway  by  road  commissioners,  near  to  a  town  line,  but  wholly 
within  the  town,  and  not  on  the  line,  nor  partly  within  both  towns,  is  authorized  to 
be  done  by  the  commissioners  of  the  town  in  which  the  road  is  located.  That  in 
such  case  it  does  not  require  the  joint  action  of  the  highway  commissioners  of  both 
towns;  otherwise,  when  it  is  located  on  the  town  line,  partly  in  each,  as  then  it 
becomes  a  road  common  to  both  bodies,  and  under  the  joint  control  of  the  two,  and 
it  must  be  located  and  maintained  under  the  provisions  of  the  98th  section  of  the 
above  act.  See  Mack  v.  Commissioners  of  Highways,  41  Ill.  R.,  378. 
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matter  to  three  disinterested  freeholders,  as  arbitrators,  whose 
decision  shall  be  final. (1) 


APPEALS. 

Sec.  99.  Any  person  or  persons  interested  in  the  decision 
of  the  commissioners  of  highways,  in  determining  to  or  in 
refusing  to  lay  out,  alter,  widen  or  vacate  any  road,  or  revok¬ 
ing  any  previous  order  or  decision  relative  to  any  road,  or  from 
the  verdict  of  any  jury  in  assessing  damages  in  opening, 
altering  or  vacating  any  road,  may  appeal  from  such  decision 
to  three  supervisors  of  the  county,  outside  of  the  town  in 
appeal  perfect-  which  such  road  or  proposed  road  is  located,  by  giving  a  written 
ed*  notice  of  such  appeal  to  the  said  commissioners  of  highways, 

and  to  at  least  three  of  the  petitioners,  and  also  to  the  same 
parties,  a  notice  when  and  where  such  appeal  will  be  tried,  at 
least  three  days  before  such  trial,  within  ten  days  after  such 
by1 2 three^uper- decision  has  been  filed  in  the  office  of  the  proper  clerk;  and 
visors.  shall  also  present  a  written  petition  to  some  justice  of  the 

peace  of  the  county,  asking  for  an  appeal,  and  stating  on 
what  grounds  such  appeal  is  taken. (2) 


Appeal  from 
decision  of 
commissioners 
or  verdict  of 
jury. 


(JT  aitt  nn  rl  tttV»  An 


(1)  Where  a  road  is  located  on  the  dividing  line  between  townships,  the  com¬ 
missioners  of  the  towns  must  create  road  districts,  and  allot  the  expenses  of  keeping 
up  the  road  among  the  districts  as  nearly  equal  as  possible,  giving  each  town  an 
equal  number  of  districts,  each  road  to  be  attached  to  the  town  in  which  it  lies,  and 
a  record  of  the  partition  and  allotment  to  be  made  in  the  office  of  the  town  clerks 
of  each  of  the  respective  towns.  Without  such  allotment,  the  road  cannot  be 
opened,  neither  of  the  towns  having  power  to  act.  Keech  v.  The  People,  22  Ill.  R,, 
478;  Nies  v.  Franzen,  18  Wis.  R.,  537.  The  road,  in  such  case,  should  be  opened  by 
the  commissioners  of  the  town  to  wrhich  road  districts  are  allotted ;  such  allotment 
gives  to  the  commissioners  jurisdiction  over  so  much  of  the  road  as  is  contained  in 
the  road  districts  allotted  to  their  town. 

(2)  Form  of  Petition  for  Appeal  from  Decision  of  Commissioners. 

State  of  Illinois  \ 

-  County,  /  s  ' ' 

To  H.  B.,  a  Justice  of  the  Peace  in  and  for  said  county: 

The  undersigned,  A.  B.,  C.  D.  and  E.  F.,  persons  interested  in  the 

decision  of  the  commissioners  of  highways  of  the  town  of - in  said 

county,  in  determining  [or  refusing]  to  lay  out  a  road  [or  as  the  case 
may  be~\  as  follows  [describe  the  road ]  do  hereby  appeal  to  and  submit 
the  matter  in  controversy  to  the  decision  of  three  supervisors  of  the 

county  of - aforesaid,  to  be  selected  by  you  agreeably  to  the  statute 

in  such  cases  made  and  provided,  the  order  of  said  commissioners 
embodying  said  decision,  was  tiled  in  the  town  clerk’s  office  of  said 

town  on  the - day  of - ,  A.  D.  18 — ,  a  copy  of  which  is  hereunto 

annexed,  in  and  by  which  the  road  in  question  and  the  proceedings 
and  determination  of  said  commissioners  will  more  fully  appear. 
The  grounds  upon  which  this  appeal  is  taken  are  [here  briefly  state  the 
grounds ]  and  said  appeal  is  brought  in  relation  to  the  laying  out  of 
said  road  [or  as  the  case  may  6c]  and  to  reverse  entirely  the  decision 
of  said  commissioners,  [or  as  the  case  may  6c].  The  undersigned 
being  owners  of  land  [or  as  the  case  may  6c]  over  which  said  highway 
is  laid  out  [or  as  the  case  may  6c]  therefore  asks  that  you  as  such  jus- 
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Sec.  100.  It  shall  be  the  duty  of  the  justice  of  the  peace  power  of 
to  cause  to  be  summoned  three  supervisors  of  the  county  to  |pp|allsors  °n 
hear  such  appeal ;  and  said  supervisors  shall  fix  upon  a  time 
and  place  when  said  appeal  shall  be  heard  by  them  ;  and  upon 
such  appeal  the  said  supervisors  shall  have  the  same  power  and 


tice  of  the  peace,  will  proceed,  according  to  law,  and  select  three 
supervisors  to  hear  and  determine  said  appeal. 

Dated  this - day  of - ,  A.D.  18 — . 

A.  B. 

C.  D. 

E.  F. 

It  will  be  well  to  annex  a  copy  of  all  papers  in  the  case  occurring  anterior  to  the 
order  of  the  commissioners  of  highways,  as  well  as  a  copy  of  the  order,  and  have 
the  town  clerk  certify  the  whole  to  be  correct  copies  of  the  original  on  hie  in  his 
office.  The  appeal  may  be  by  various  persons  at  different  times,  but  they  should  be 
heard  at  the  same  time.  Corley  et  al  v.  Kennedy,  28  Ill.  R.,  143. 

It  has  been  held  in  New  York,  Bushwick  v.  Messerole,  10  Wend.  E.,  122,  that*  an 
appeal,  stating  the  proceeding  of  commissioners  in  laying  out  a  road  to  be  illegal,  is 
a  sufficient  compliance  with  the  law,  requiring  the  grounds  of  the  appeal  to  be 
briefly  stated,  in  the  case  where  exceptions  were  taken  to  the  sufficiency  of  the  peti¬ 
tion,  on  the  ground  of  the  qualification  of  the  petitioners  within  the  meaning  of  the 
law,  yet  it  was  thought  it  would  have  been  well  to  have  specified  the  objection. 

An'appeal  suspends  the  powers  of  the  commissioners ;  and  until  their  acts  are 
affirmed  by  a  decision  they  cannot  open  the  road.  If  they  do  so,  they  are  trespass¬ 
ers.  Clark  v.  Phelps ,  4  Co  wen,  R.,  190. 

If  on  an  order  being  made  discontinuing  a  highway,  a  fence  be  built  across  it,  an 
appeal  subsequently  brought  will  not  have  the  effect  of  rendering  the  fence  a  pub¬ 
lic  nuisance.  Drake  v.  Rogers,  3  Hill  R.,  604. 

After  the  appeal  the  supervisors  will  become  actors,  and  if  they  do  not  proceed, 
it  cannot  be  imputed  as  a  lach  to  the  party.  Clarkx.  Phelps,  4  Cowen  R.,  160. 

Form  of  Notice  of  Appeal  to  be  given  to  Commissioners  of  Highways  and 

Petitioners. 

To  J.  B.,  D.  T.,  T.  J.,  commissioners  of  highways  of  the  town  of - , 

in  the  county  of - : 

Sirs:  —  Please  take  notice  that  I  have  appealed  from  the  decision 

of  the  commissioners  of  highways  of  the  said  town  of - ,  made 

on  the - day  of - ,  laying  out  a  highway  [or  as  the  case  may  be], 

as  follows,  to  wit :  [here  insert  a  description  of  the  road ]  and  that  A. 

B.,  supervisor  of  the  town  of - ,  C.  D.,  supervisor  of  the  town  of 

- ,  and  E.  F.,  supervisor  of  the  town  of - >  of  said  county,  to 

whom  said  appeal  is  made,  will  meet  at  the  house  of— — ,  on  the - 

day  of - ,  at  —  o’clock  — M.,  for  the  purpose  of  hearing  and  deter¬ 

mining  said  appeal ;  which  appeal  is  taken  for  the  purpose  of  wholly 
reversing  the  decision  of  said  commissioners  in  laying  out  the  said 
road  [or  as  the  case  may  be ]  at  which  time  and  place  you  may  appear 
and  show  cause,  if  any  you  have,  why  said  decision  should  not  be 
wholly  reversed.  Yours,  etc.,  E.  M. 

Dated  this - day  of - ,  A.  D.  18 — . 

This  notice  should  be  served  by  delivering  a  copy  to  each  of  the  commissioners, 
or  by  leaving  at  their  dwelling.  In  the  notice  of  the  three  petitioners,  the  address 
can  be  thus:  • 

“  To  [name  the  petitioners ]  three  of  the  petitioners  who  petitioned 
for  the  road  herein  described.” 

The  notice  should  be  served  upon  the  three  petitioners  in  like  manner  as  upon 
the  commissioners  of  highways,  so  that  each  may  have  a  copy.  A  true  copy  should 
be  retained  by  the  person  or  persons,  taking  the  appeal ;  and  the  person  serving 
such  notice  should  make  affidavit  of  the  fact,  to  be  endorsed  upon  tne  back  of  the 
copy  of  the  notice  retained,  which  affidavit  may  be  in  the  following  form.  The 
supervisors  to  whom  an  appeal  is  taken,  cannot  act  unless  the  commissioners  and 
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authority  that  is  by  this  act  conferred  on  the  commissioners  of 
highways,  not  only  in  regard  to  the  laying  out,  altering,  widen¬ 
ing  or  vacating  any  road,  but  shall  have  the  same  power  to 
cause  a  jury  to  be  called  to  assess  damages,  whenever  the  state 
of  the  proceedings  require  it,  and  the  supervisors  cannot  agree 
with  the  owners  of  the  land  in  regard  to  the  same. 

Sec.  101.  And  they  shall  make  a  report  of  their  proceed¬ 
ings  and  decision  in  the  case,  and  in  like  manner  that  is  by 
this  act  required  by  the  highway  commissioners,  and  shall  be 
entitled  to  the  same  compensation  ;  and  their  decision  shall  be 
final  in  regard  to  laying  out,  altering,  widening  or  vacating 


three  of  the  petitioners  are  notified,  and  should  they  do  so,  their  action  is  invalid. 
The  appeal,  however,  will  not  be  dissmlssed  on  failure  to  give  the  notice  ;  it  will 
stand  until  acted  on  by  the  supervisors.^.  McPherson  et  al  v.  Holdridge,  24  Ill.  R.,  38. 

Form  of  Affidavit  of  Service  of  Notice  of  Appeal  upon  Commissioners  of 

Highways. 

State  of  Illinois,  j 
- County,  j  ss* 

E.  M.,  being  duly  sworn,  doth  depose  and  say :  That  he  did,  on 

the - day  of - ,  A.  D.  18 — ,  make  service  of  a  notice  in  writing, 

of  which  the  within  is  a  true  copy,  upon  A.,  B.,  and  C.,  commission¬ 
ers  of  highways  of  the  town  of - ,  in  said  county,  by  delivering 

one  to  each  of  said  commissioners,  [or  by  leaving  at  their  dwelling 
houses,  as  the  case  may  bef]  E.  M. 

Subscribed  and  sworn  to  before  me,  t 

this - day  of - ,  A.  D.  18 — .  Jf 

S.  V.,  Justice  of  the  Peace. 

Form  of  Affidavit  of  Service  of  Notice  of  Appeal  upon  three  of  the  Peti¬ 
tioners. 

State  of  Illinois,  1 
- County,  j  ss* 

E.  P.,  being  duly  sworn,  doth  depose  and  say :  That  he  did,  on  the 

- day  of - ,  A.  D.  18 — ,  make  service  of  a  notice  in  writing  of 

which  the  within  is  a  true  copy,  upon  E.  B.,  W.  C.,  and  G.  S.,  being 
three  of  the  petitioners  who  petitioned  for  said  road,  by  delivering 
one  to  each  of  said  persons,  [or  by  leaving  at  their  dwelling  houses, 
as  the  case  may  bef]  E.  P. 

Subscribed  and  sworn  to  before  me,  \ 

this - day  of - ,  A.  D.  1 8 — .  j 

S.  Y.,  Justice  of  the  Peace. 

The  law  does  not  provide  for  notice  of  an  appeal  to  the  owners  of  land  affected. 
This  ie  a  defect  in  which  the  courts  can  afford  no  relief.  It  is  the  duty  of  such  own¬ 
ers  to  take  notice  of  the  appeal  from  the  proceedings  pending,  without  special 
notice,  and  follow  it  up.  Wells  et  al  v.  Hicks,  27  Ill.  R.,  343, 

The  attendance  of  a  majority  of  the  commissioners  of  highways,  it  seems,  would 
be  a  waiver  of  notice  as  to  the  commissioners,  but  the  attendance  of  one  only  will 
not  have  the  effect.  20  Wend.  R.,  186. 

Where  commissioners  of  highways  have  acted  upon  a  petition  and  treated  it  as 
valid,  they  cannot  afterwards  in  any  proceeding  in  which  they  may  be  concerned, 
deny  its  sufficiency.  See  Carmel  v.  Judges  of  Putnam,  7  Wend.  R.,  264. 

When  the  supervisors  dismiss  an  appeal  and  adjourn  without  any  intention  of 
further  action,  they  cannot  resume  the  subject,  unless  notice  of  the  time  and  place 
of  a  future  meeting  is  served  on  the  commissioners  of  highways  and  on  the  three 
petitioners  before  served,  and  without  these,  the  action  of  the  supervisors  is  void. 
Kcech  v.  The  People,  22  Ill.  R.,  478. 
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such  road,  or  in  refusing  to  do  the  same,  for  one  year  after 
such  decision. (1) 


(1)  Form  of  Order  of  Supervisors  on  Road  Appeal — Appeal  from  Decision 

in  Favor  of  Road. 

State  of  Illinois,  \ 

- - County,  j  s  ’ 

Whereas,  on  the - day  of - ,  A.  D.  18 — ,  H.  H.,  presented 

to  L.  M.,  Esq.,  a  justice  of  the  peace  of  the  county  of - ,  a  petition 

asking  for  an  appeal  from  the  order  and  determination  of  the  com¬ 
missioners  of  highways  of  the  town  of - ,  in  said  county,  in  laying 

out  a  highway  [or,  as  the  case  may  be],  as  contained  in  the  order  of 
said  commissioners,  deposited  with  the  town  clerk,  and  filed  in  his 

office,  on  the - day  of - ,  A.  D.  18 — ,  and  the  said  justice  of  the 

peace  having  summoned  us,  the  undersigned,  three  supervisors  of 
said  county,  for  the  hearing  of  said  appeal,  and  we  having  met  on  the 

- day  of - ,  A.D.  18 — ,  at - o’clock,  —  M.,at  [state  place]  to  hear 

the  proofs  and  allegation  of  the  parties,  being  the  time  and  place 
fixed  upon  by  us,  when  and  where  we  would  meet  to  consider  such 
appeal;  and  it  appearing  that  said  commissioners  of  highways  and 
three  of  the  petitioners  in  said  case  had  been  duly  notified  of  the 
time  and  place  of  such  hearing  as  required  by  law,  did  proceed  to 
hear  the  proofs  and  allegations  of  the  parties,  and  to  consider  said 
appeal ;  and  we,  being  fully  advised  in  the  premises,  do  adjudge, 
order  and  determine  that  the  order  and  determination  of  said  com¬ 
missioners  of  highways  be  and  the  same  is  in  all  things  affirmed  [or 
as  the  case  may  be]. 

In  witness  whereof,  we  have  hereunto  set  our  hands,  this - day 

of - ,  A.  D.  18—. 

J.  S.,  Supervisor  of  the  town  of - . 

It.  P.,  Supervisor  of  the  town  of - ■. 

H.  J.,  Supervisor  of  the  town  of - . 

Fees  of  supervisors, - days  each,  $ - . 

Form  of  Order  of  Supervisors  on  Road  Appeal — Appeal  from  Decision 

Refusing  Road. 

State  of  Illinois,  \ 

- County,  /  ss- 

Whereas,  on  the - day  of - ,  A.  D.  18 — ,  j.  R.,  presented  to  E. 

B.,  Esq.,  a  justice  of  the  peace  of  the  county  of - a  petition,  asking 

for  an  appeal  from  the  determination  of  the  commissioners  of  high¬ 
ways  of  said  town  of - in  refusing  to  lay  out  a  highway  [or  as  the 

case  may  be,]  which  refusal  appears  endorsed  on  the  petition  for  said 
road,  returned  and  filed  in  the  office  of  the  county  clerk  of  said 

county,  on  the - day  of - ,  A.  D.  18 — ,  and  the  said  justice  of  the 

peace  having  summoned  us,  the  undersigned,  three  supervisors  of 
said  county,  for  the  hearing  of  said  appeal,  and  we,  having  met  on 

the - day  of - A.  D.  18 — ,  at — —o’clock,  —  M.,  at - to  hear 

the  proofs  and  allegation  of  the  parties,  being  the  time  and  place 
fixed  upon  by  us,  when  and  where  we  would  meet  to  consider  such 
appeal;  and  it  appearing  that  said  commissioners  of  highways  and 
three  of  the  petitioners  in  said  case  had  been  duly  notified  of  the 
time  and  place  of  such  hearing,  as  required  by  law,  did  proceed  to 
consider  said  appeal ;  and  having  heard  the  proofs  and  allegations  of 
the  parties,  and  such  reasons  as  were  offered  for  and  against  the  lay¬ 
ing  out  of  said  road  [or  as  the  case  may  be,]  we  were  of  the  opinion 
that  the  laying  out  of  said  road  [or  as  the  case  may  6c,]  was  necessary 
and  proper,  and  that  the  public  interest  will  be  promoted  thereby, 
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Appellant  file  Sec.  102.  Any  parties  taking  an  appeal  from  the  award  of 
jiisticeVorhtown  the  decision  of  the  highway  commissioners,  or  the  verdict  of 
clerk.  the  jury,  shall  pay  the  cost  of  such  appeal,  in  case  the  award 


and  that  the  decision  of  the  said  commissioners  should  therefore  he 
reversed. 

We,  therefore,  caused  a  survey  and  plat  of  said  road  to  be  made  on 

the - day  of - ,  A.D.  18  — ,  by  H.  H.,  a  competent  surveyor,  which 

plat  and  survey  were  to  us  duly  reported,  and  are  hereunto  appended 
and  made  a  part  of  this  order ;  and  having  ascertained  the  aggregate 
amount  of  damages  to  which  the  owners  of  the  land  over  which  said 
road  was  to  pass  were  entitled,  and  said  damages  having  been  defi¬ 
nitely  fixed  by  [ here  state  the  method  of  ascertaining  the  damages .  If  the 
appeal  is  from  the  verdict  of  a  jury,  and  is  decided  before  making  this  order, 

state  that  fact],  we  appointed  the - day  of - ,  A.  D.  18 — ,  (being 

within  thirty  days  after  the  total  amount  of  damages  was  ascer¬ 
tained)  at - [ state  the  place  of  meeting ],  as  the  time  and  place  to 

meet  and  finally  determine  upon  the  laying  out  of  said  road  [or  as 
the  case  may  be],  of  which  meeting  we  gave  public  notice  by  causing 
three  notices  to  be  posted  in  public  places  in  said  town  not  less 
than  five  days  prior  thereto  ;  and  having  met  at  the  time  and  place 
appointed,  and  the  aggregate  amount  of  damages  on  account  of 
the  laying  out  of  said  road  [or  as  the  case  may  be],  to  wit:  the  sum 

of -  dollars  and  -  cents,  appearing  to  be  not  more  than 

reasonable  compensation,  and  to  have  been  fairly  and  legally  as¬ 
sessed, and  the  payment  thereof  not  an  unreasonable  burden  upon 
the  taxpayers  of  the  town,  and  having  made  such  changes  in  the 
in  the  route  of  said  road  between  the  termini  thereof,  upon  the  survey 
and  plat  as  reported  by  the  surveyor,  as  in  our  judgment  the  con¬ 
venience  and  interest  of  the  public  required,  as  willfully  appear  from 
the  description  and  plat  hereinafter  contained,  it  was  finally  deter¬ 
mined  that  the  said  road  be  laid  out  [or  as  the  case  may  be  be]. 

It  is,  therefore,  hereby  ordered  and  determined  that  the  said  road 
be  and  is  hereby  laid  out  [or  as  the  case  may  bej  as  follows,  to  wit : 
beginning  [ here  describe  road]  as  shown  by  the  plat  hereunto  annex¬ 
ed,  and  as  so  laid,  out  [or  as  the  case  may  be]  is  declared  a  public  h  igh- 

way  of - feet  wride,  the  line  of  said  survey  being  the  center  of  said 

road. 

In  witness  whereof,  we,  the  said  supervisors,  have  hereunto  set 
our  hands,  this - day  of - ,  A.  D.  18 — . 

T.  A.,  Supervisor  of  the  town  of - . 

C.  S.,  Supervisor  of  the  town  of - . 

D.  K.,  Supervisor  of  the  town  of - . 

Note.— Where  one  of  the  supervisors  becomes  unable  to  attend,  before  the  deter¬ 
mination  of  the  appeal,  whereby  another  is  associated  in  his  stead,  some  statement 
of  the  fact  should  appear  in  the  order  of  proceedings  of  the  supervisors,  otherwise 
there  would  be  a  variance  in  the  record,  and  the  person  associated  would  seem  to 
be  a  stranger  in  the  transaction.  In  such  cases  the  order  may  be  varied  as  follows : 

“And  said  justice  of  the  peace  having  selected 'A.  B.,  C.  D.,  and 
I.  J.,  three  supervisors  of  said  county,  for  the  hearing  of  said  appeal, 
and  said  I.  J.  being  unable  to  attend  before  the  determination 
thereof,  and  the  undersigned  E.  F.,  a  supervisor  of  said  county  being 
duly  associated  in  place  of  said  I.  J.,  and  we  the  undersigned 

supervisors  having  met  on  the - day  of,  etc.  [concluding  according 

to  the  form  of  order]” 

The  form  for  assessment  of  damages  by  commissioners  of  highways  in  laying  ou* 
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or  the  decision  of  the  highway  commissioners,  or  the  verdict 
of  a  jury  is  in  all  things  sustained;  and  shall  file  a  sufficient 


a  road,  can  be  varied  to  suit  the  occasion  of  assessment  of  damages  by  supervisors 
on  appeal. 

The  order  of  the  supervisors  altering  or  establishing  a  road  should  always  be 
drawn  with  a  great  degree  of  care,  and  should  properly  show,  by  recital  or  by  doc¬ 
uments  and  papers  annexed  and  referred  to,  a  history  of  the  whole  proceedings,  so 
as  to  make  a  perfect  record ;  the  foregoing  form  is  recommended  as  being  the  most 
convenient  method  of  the  two.  It  has  been  held  in  New  York,  Harrington  v.  People. 
6  Barb.  R.,  607,  that  to  give  commissioners  of  highways  jurisdiction  of  proceedings 
to  lay  out  a  highway,  an  application  must  be  made  to  them  in  writing,  duly  signed 
as  required  by  law ;  and  that  an  order  directing  the  laying  out  of  a  highway,  made 
on  appeal  from  the  decision  of  such  commissioners,  must  show  the  making  of  such 
application  to  the  commissioners,  otherwise  the  order  will  not  be  conclusive  evi¬ 
dence  of  the  regularity  of  the  proceedings  for  laying  out  the  road. 

The  regularity  of  proceedings  before  the  commissioners  of  highways,  such  as 
sufficiency  of  notice,  cannot  be  questioned  for  the  first  time,  and  reviewed  before 
the  supervisors  on  appeal.  Smith  v.  Alexander,  34  Ind.  R.,  454 ;  Wells  et  at.  v.  Hicks,  27 
Ill.  R.,  343.  The  only  questions  for  the  supervisors  to  decide  on  an  appeal,  are,  as  to 
the  expediency  or  inexpediency  of  the  road,  and  the  amount  of  damages  which  the 
appellant  will  sustain  by  its  location  over  his  land.  The  question  of  the  jurisdiction 
of  the  commissioners  could  not  arise  on  such  a  proceeding.  Commissioners  v.  Harper , 
38  Ill.  R.,  104.  It  is  no  part  of  the  duty  of  the  supervisors  to  hear  dilatory  and  tech¬ 
nical  objections.  Beadles  v.  Smith,  15  Ill.  R.,  326. 

The  supervisors  have,  no  doubt,  authority  to  determine  whether  the  appeal  is 
properly  before  them,  by  being  regularly  taken  ;  as  that  a  sufficient  bond  has  been 
filed,  and  the  appeal  taken  by  persons  dulj  qualified.  Town  of  Winfield  v.  Moffatt  et  at., 
42111.  R.,  48,  But  it  seems  they  have  no  authority  to  entertain  an  objection  to  the 
regularity  of  the  proceedings  anterior  to  the  decision  of  the  commissioners;  as  their 
decision  can  only  be  on  the  merits  as  to  the  necessity  and  propriety  of  laying  out  the 
road,  and  if  any  irregularity  has  intervened  previous  to  the  decision  of  the  commis¬ 
sioners,  it  can  only  be  corrected  by  certiorari  directed  to  the  commissioners.  War- 
wick  v.  Judges  of  Oswego  Co.,  13  Wend.  R.,  433.  All  objections  of  a  dilatory  nature 
should  be  made  before  the  commissioners  of  highways,  and  should  they  err  in  their 
proceedings,  the  remedy  by  certiorari,  and  not  an  appeal,  is  the  proper  course,  and 
which  it  seems  will  be  awarded  in  such  cases.  See  People  v.  Wilkinson,  13  Ill.  K., 
660. 

Upon  an  appeal  to  supervisors  from  the  decision  of  the  commissioners  of  high¬ 
ways,  as  to  the  laying  out  of  a  road,  it  is  not  necessary  that  the  supervisors  should 
examine  the  entire  road.  It  will  be  sufficient  if  they  examine  that  portion  of  the 
road  against  which  the  objections  are  urged.  Commissioners,  etc.,  of  Sonora  v.  Super¬ 
visors  of  Carthage,  etc.,  et  at,,  27  Ill.  R.,  411. 

On  an  appeal  from  the  doings  of  the  commissioners  in  laying  out  a  road,  an 
inquiry  into  the  damages  of  the  owners  of  lands,  it  seems,  will  be  proper  to  enable 
the  supervisor  to  determine  whether  the  benefit  will  equal  the  expense,  and  whether 
the  public  good  will  be  promoted  by  the  road.  Bushwick  v.  Messerole,  10  Wend.  R.. 
122. 

It  seems  that  supervisors  on  hearing  appeals  from  commissioners  of  highways; 
decide  the  appeal,  not  on  the  facts  existing  at  the  time  of  the  original  application  to 
the  commissioners,  but  on  the  fact  existing  at  the  time  of  the  hearing  before  them. 
In  this  re  ;pect,  the  hearing  before  them  is  in  the  nature  of  a  new  proceeding.  See 
People  v.  Goodwin,  4  Seld.  R.,  573. 

After  the  supervisors  have  determined  a  case  submitted  on  appeal,  it  becomes  an 
act  done,  and  their  power  over  the  subject  is  exhausted.  They  cannot  resume  it 
and  change  the  result.  People  v.  Ferris,  41  Barb.  R.,  121. 

But  it  seems  that  where  supervisors  have  committed  errors  in  their  order,  reversing 
the  order  of  the  commissioners  and  determining  to  lay  out  a  road  they  have  a  right, 
after  filing  their  order,  to  deposit  in  the  town  clerk’s  office  a  document  correcting 
the  errors;  which  will  be  deemed  a  valid  amendment.  The  reversal  of  the  com¬ 
missioners’  order  and  determination  to  lay  out  the  road,  were  quasi  judicial  acts; 
and  could  not  be  reversed  or  altered  by  the  supervisors;  but  making  up  the  record 
of  their  proceedings  was  ministerial,  and  should  they  refuse  to  make  such  correc¬ 
tion,  it  seems  a  mandamus  will  be  avoided,  requiring  them  to  do  so.  Hallock  v. 
Woolsey,  23  Wend.  It.,  328. 

Where  the  commissioners  of  highways  refuse  to  open  a  road  laid  out  by  the  super¬ 
visors,  on  appeal,  a  mandamus  lies  to  'compel  them  to  do  so ;  which  writ  need  not 
in  the  first  instance  be  directed  to  the  commissioners  by  their  individual  names.  It 
is  only  in  case  of  disobedience  to  the  writ  that  they  are  to  be  proceeded  against  per¬ 
sonally.  People  v.  Champion.  16  Johns.  R.,  61. 

It  has  been  held  in  New  Yorx,  7  Wend.  R„  264,  that  a  general  appeal  from  the 
determination  of  commissioners  refusing  to  lay  out  a  road,  is  a  sufficient  compliance 
with  the  requirements  of  the  Statute. 

If  the  commissioners  ot  hignways  entertain  an  application  for  relaying,  vacating 
or  altering  of  a  road  within  one  year  after  the  determination  of  the  supervisors  on 
appeal,  their  proceedings  will  be  void.  People  v.  Township  Board,  13  Mich.  R.,  462. 
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bond  with  the  justice  of  the  peace  or  town  clerk,  before  taking 
such  appeal,  guaranteeing  such  payment  in  such  case.(l) 


(1)  Form  of  Appeal  Bond  when  Appeal  is  from  Decision  of  Commissioners. 

Know  all  men  by  these  presents,  that  we,  H.  H.,  and  A.  T.,  of  the 

town  of - ,  in  the  county  of - ,  and  State  of  Illinois,  are  held  and 

firmly  bound  unto  E.  B.,  supervisor  of  the  town  of - in  said  county, 

and  to  his  successors  in  office,  in  the  penal  sum  of - dollars,  for 

the  payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly,  severally  and  firmly 
by  these  presents. 

Signed  with  our  hands  and  sealed  with  our  seals,  this - day  of 

- ,  A.  D.  18  — . 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
above  bonden,  H.  H.,  has  appealed  from  the  decision  of  the  commis¬ 
sioners  of  highway  of  the  said  town  of in  laying  out  a  highway  [or 

as  the  case  may  he]  from  [ here  describe  the  road],  by  their  order  bearing 
date  the - day  of - ,  A.  D.  18 — . 

Now,  therefore,  if  the  above  bounden,  H.  H.,  shall  promptly  pay, 
or  cause  to  be  paid,  all  costs  arising  from  said  appeal,  in  case  the 
determination  of  the  commissioners  of  highways  in  the  premises 
shall  be  in  all  things  sustained,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

H.  H.,  [seal.] 

A.  T.,  [seal.] 

Approved  by  me,  this - day  of - ,  A.  D.  18 — . 

L.  M., 

Justice  of  the  Peace. 

Form  of  Appeal  Bond  ivhen  Appeal  is  by  Person  interested  in  Verdict  of 

assessing  Road  Damages. 

Know  all  men  by  these  presents,  that  we,  S.  P-,  and  A.  H.,  of  the 

town  of - ,  in  the  county  of - ,  and  State  of  Illinois,  are  held  and 

firmly  bound  unto  J.  S  ,  supervisors  of  the  town  of - in  said  county, 

and  to  his  successors  in  office,  in  the  penal  sum  of - dollars,  for 

the  payment  of  which  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly,  severally  and  firmly 
by  these  presents. 

Signed  with  our  hands  and  sealed  with  our  seals,  this - day  of 

- A.  D.  18—. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
above  bounden  S.  P.,  a  person  interested  in  the  verdict  of  the  jury 
who  assessed  damages  in  the  matter  of  the  laying  out  of  a  road 
[or  as  the  case  may  be]  from  [here  describe  the  road]  has  appealed  from 
the  decision  of  the  commissioners  of  highways  in  said  matter. 

Now,  therefore,  if  the  above  bounden  S.  P.,  shall  promptly  pay,  or 
cause  to  be  paid,  all  costs  arising  from  said  appeal,  in  case  the  said 
verdict  of  the  jury  in  the  premises  shall  be  in  all  things  sustained, 
then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

S.  P.,  [seal.] 

A  H.,  [seal,] 

Approved  by  me  this - day  of - ,A.D.  18 — . 

L.  M., 

Justice  of  the  Peace. 

If  the  bond  on  appeal  is  deemed  insufficient ,  in  not  reciting  the  case  in 
question  correctly  or  in  the  manner  of  its  execution,  the  objection  should  be 
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Sec.  103.  The  decision  of  a  majority  of  the  supervisors  in  Decision  of 
any  appeal  case  shall  be  taken  as  the  decision  of  said  supervisors.  SpervisoK 

Sec.  104.  When  the  commissioners  of  highways  of  one  Appeal  whero 
town  disagree  with  the  commissioners  of  highways  of  an  commissioners 
adjoining  town  in  regard  to  the  laying  out  of  a  new  road,  or  road  on  town  or 
the  alteration,  widening  or  vacation  of  an  old  road,  or  any county  hne- 
county  or  town  line,  appeals  may  be  taken  from  such  decision 
in  the  same  manner  as  set  forth  in  section  99  of  this  act :  Pro -  Proviso. 
vided ,  that  when  such  decision  is  in  regard  to  a  road  on  a  county 
line,  two  supervisors  and  one  commissioner  of  highways  shall  be 
selected  from  one  county,  and  two  commissioners  of  highways 
and  one  supervisor  shall  be  selected  from  the  other.  The  county 
from  which  the  two  supervisors  shall  be  selected,  shall  be  deter¬ 
mined  by  the  party  or  parties  taking  the  appeal,  and  the  justice 
of  the  peace  shall  issue  his  summons  accordingly. 

Sec.  105.  All  roads  heretofore  laid  out  upon  town  or  Public  roads 
county  lines,  shall  be  divided,  allotted  and  kept  in  repair  in laid  °ut  on+ 
the  manner  as  hereinbefore  directed.  Any  public  road  that  lines, 
is  or  shall  hereafter  be  laid  out  on  a  county  or  town  line,  shall 
be  held  to  be  a  road  or  a  county  or  town  line,  although,  owing 
to  the  topography  of  the  ground  along  said  county  or  town 
line,  or  at  the  crossing  of  any  stream  of  water,  the  proper 
authorities,  in  establishing  or  locating  such  road,  may  have 
located  a  portion  of  the  same  to  one  side  of  such  county  or 
town  line. 

Sec.  106.  Roads  may  be  laid  out  and  opened  upon  the  line  Roads  on  state 
between  this  and  any  adjoining  State,  as  provided  in  the  pre-lme- 
ceding  sections,  whenever  the  laws  of  such  adjoining  State 
shall  be  applicable. 


BRIDGES. (1) 

Sec.  10T.  Bridges  over  streams  which  divide  towns  or  coun- Bridges  be* 

. .  °  i  ,  .  tween  counties 

ties,  and  bridges  over  streams  on  roads  on  county  or  town  0r  towns, 
lines,  shall  be  built  and  repaired  at  the  equal  expense  of  such 
towns  or  counties  :  Provided ,  that  for  the  building  and  main¬ 
taining  of  bridges  over  streams  near  county  or  town  lines,  in 
which  both  are  equally  interested,  the  expense  of  building  and 


before  the  supervisors.  If  adjudged  insufficient,  it  is  but  reasonable  that  the  party 
should  be  permitted  to  cure  the  defect  by  filing  a  new  bond.  Where  two  names  are 
affixed  to  a  bond  being  the  same  persons  who  take  the  appeal,  and  no  other  names 
appear  as  sureties,  for  he  purposes  of  the  case,  one  may  be  regarded  as  surety  for 
the  other.  Even  if  this' were  not  so,  the  objection  comes  too  late  on  certiorari.  Town 
of  Winfield  v.  Moffatt,  42  Ill.  It.,  47. 

(1)  See  act  to  provide  for  the  erection  and  maintenance  of  bridges  by  two  or  more 
towns,  pout,  p.  330. 
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maintaining  any  such  bridges  shall  be  borne  equally  by  both 
counties  or  towns. 

Joint  contracts.  Sec.  108.  For  the  purpose  of  building  or  keeping  in  repair 
enforced!6  and  such  bridge  or  bridges,  it  shall  be  lawful  for  the  commission¬ 
ers  of  highways  of  such  adjoining  towns  or  counties,  to  enter 
into  joint  contracts,  and  such  contracts  may  be  enforced,  in 
law  or  equity,  against  such  commissioners  jointly,  the  same  as 
if  entered  into  by  individuals,  and  such  commissioners  may  be 
proceeded  against,  jointly,  by  any  parties  interested  in  such 
bridge  or  bridges,  for  any  neglect  of  duty  in  reference  to  such 
bridge  or  bridges,  or  for  any  damages  growing  out  of  such 
neglect.  (1) 

contribution,  Sec.  109.  If  the  commissioners  of  highways  of  either  of 
bow  comPclled-  such  towrns,  after  reasonable  notice  in  writing  from  the  com- 


(1)  Form  of  Contract  between  Commissioners  of  Highways  of  Adjoining 

Towns,  for  Building  Bridge. 

This  contract,  made  and  entered  into  this - day  of - ,  A.  D. 

18 — ,  by  and  between  A.  B.,  C.  D.,  and  E.  F.,  commissioners  of  high¬ 
ways  of  the  town  of - ,  in  the  county  of - ,  and  State  of  Illi¬ 

nois,  of  the  one  part,  and  G.H.,  I.  J.  and  K.  L.,  commissioners  of  high¬ 
ways  of  the  town  of  - - ,  in  said  county,  being  adjoining  towns, 

witnesseth,  that  said  towns  having  become  liable  to  make  a  bridge 

across - river,  a  stream  dividing  such  towns,  said  commissioners, 

in  consideration  of  the  premises  and  of  the  agreement  hereinafter 
set  forth,  to  be  kept  and  performed  by  the  respective  parties,  do  con¬ 
tract  and  agree,  that  said  bridge  shall  be  built  over  said  river  where 

the  road  leading  from  - to - ,  crosses  the  same,  on  the  line  of 

the  centre  of  said  road ;  that  said  bridge  shall  be  of  the  following 
plan  and  materials,  to  wit :  [$tf  forth  briefly  the  plan  and  materials, 
where  such  is  made  part  of  the  contract .]  That  the  building  of  said 

bridge  shall  be  let  by  contract  within - months  from  the  date 

hereof,  to  the  lowest  bidder,  who  shall  be  required  to  complete  the 

same  within - months  from  the  date  of  accepting  his  bid.  That 

the  letting  of  said  contract,  the  prosecution  of  the  work,  and  accept¬ 
ance  thereof,  shall  be  under  the  joint  supervision  and  direction  of 
said  parties  hereto,  and  their  successors  in  office,  and  that  the  com¬ 
missioners  of  each  town  will  promptly  furnish  and  pay  over  the  due 
proportion  of  money  that  their  said  town  may  be  liable  for  in  build¬ 
ing  said  bridge,  as  the  payments  shall  become  due  upon  the  contract 
for  building  thereof. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their  hands 
and  seals,  the  day  and  year  first  above  written. 

In  presence  of  \  A.  B.,  [seal.] 

J  C.  D.,  [seal.] 

E.  F.,  [seal.] 

Commissioners  of  Highways 'of  the  Town  of - . 

G.  H.,  [seal.] 

I.  J.,  [seal.] 

K.  L.,  [seal.] 

Commissioners  of  Highways  of  the  Town  of - . 

Note?—  The  foregoing  form  ean  bo  varied  or  enlarged  to  suit  the  circumstances  of 
particular  cases. 
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missioners  of  highways  of  any  other  such  towns,  shall  neglect 
or  refuse  to  build  or  repair  any  such  bridge,  when  any  con¬ 
tract  or  agreement  has  been  made  in  regard  to  the  same,  it 
shall  be  lawful  for  the  commissioners  so  giving  notice  to  build 
or  repair  the  same,  and  to  recover,  by  suit,  one -half  (or  such 
amount  as  shall  have  been  agreed  upon)  of  the  expense  of  so 
building  or  repairing  such  bridge,  with  costs  of  suit  and  inter¬ 
est  from  the  time  of  the  completion  thereof  from  the  commis¬ 
sioners  so  neglecting  or  refusing.(l) 

Sec.  110.  Any  judgment  so  recovered  against  the  commis- Jud„ments 
sioners  of  highways  of  either  of  such  towns,  shall  be  a  charge  chyfge  on  town 

cd  t/  '  o  when  eominis- 

on  such  town,  unless  the  court  shall  certify  that  the  neglect  or  sioners  person - 

refusal  of  such  commissioners  was  willful  or  malicious,  inallyhable* 

which  case  only  such  commissioners  shall  be  personally  liable 

for  such  judgment,  and  the  same  may  be  enforced  against 

them  in  their  personal  and  individual  capacity. 

Sec.  111.  When  it  shall  be  necessary  to  build,  construct  Appropriation 
or  repair  any  bridge  or  road  in  any  town,  which  would  be  an  {Jnd°enty  for 
unreasonable  burden  to  the  same,  the  cost  of  which  will  be 
more  than  can  be  raised  in  one  year  by  ordinary  road  taxes 
in  such  town,  the  commissioners  of  highways  shall  present  a 
petition  to  the  county  board,  of  the  county  in  which  such 
town  is  situated,  praying  for  an  appropriation  from  the  county 
treasury  to  aid  in  the  building,  constructing  or  repairing  of 
such  bridge  or  road  and  such  county  board  may,  a  majority  of 
all  the  members  elect  voting  for  the  same,  make  an  appropria¬ 
tion  of  so  much  for  that  purpose  as,  in  their  judgment,  the 
nature  of  the  case  requires  and  the  funds  of  the  county  will 


(1)  Form  of  Notice  to  Commissioners  of  Highways  of  Adjoining  Towns  to 
join  in  Performing  Contract  for  Building  Bridge. 

To  A.  B.,  C.  D.,  and  E.  F.,  Commissioners  of  Highways  of  the  town 
of - ,  county  of - : 

You  are  hereby  notified  to  fulfill,  on  your  part,  the  contract 
entered  into  by  you  [or  by  your  board],  with  the  undersigned  com¬ 
missioners  of  highways  of  the  town  of - ,  in  said  county,  [or  with 

the  commissioners  of  highways  of  the  town  of - ,  in  said  county], 

the - day  of - ,  A.  D.  18 — ,  tor  building  a  bridge  over - river,  at 

the  point  where  the  road  leading  from - to - crosses  said  river,  by 

[here  set  forth  the  performance  required  as  stipulated  in  the  contract ],  and 

that  unless  you  shall  so  perform  on  your  part  within - days  from 

this  date,  the  undersigned,  said  commissioners .  of  highways,  will 
proceed,  as  empowered  by  law,  and  complete  said  bridge,  and  will 
claim  of  you  the  due  proportion  of  expense  thereof,  chargeable  to 
your  town. 

Dated  at - ,  this - day  of - ,  A.  D.  18 — . 

E.  F.,  ]  Commissioners 

a.  h.,  \  of 

I.  J.,  j  Highways. 
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When  town 
may  borrow 
money  to  build 
bridge. 


Voting  to  be  by 
ballot. 


justify;  said  appropriation  to  be  expended  under tbe  supervi¬ 
sion  of  an  authorized  agent  or  agents  of  the  county,  if  the 
county  board  shall  so  order.(l) 

Sec.  112.  When  it  shall  be  necessary  to  build  a  bridge  in 
any  town  which  would  require  a  larger  sum  of  money  to  com¬ 
plete  than  is  authorized  to  be  raised  by  taxation  under  the 
constitution  upon  a  single  year’s  assessment,  the  commissioners 
of  highways  shall  petition  the  supervisor  of  the  town  to  call  a 
special  town  meeting  to  vote  on  the  proposition  u  to  borrow 
money  to  build  a  bridge,”  which  said  petition  shall  be  signed 
by  said  commissioners  in  their  official  capacity,  and  by  at  least 
twenty  -  five  freeholders  of  such  town,  and  thereupon  such 
petition  shall  be  filed  in  the  office  of  the  town  clerk  of  such 
town.  Upon  the  filing  of  said  petition,  the  supervisor  shall 
order  the  town  clerk,  by  an  instrument  in  writing,  to  be  signed 
by  him,  to  post  up  in  four  of  the  most  public  places  in  said 
town,  notices  of  such  special  town  meeting  ;  which  notice  shall 
state  the  object,  time  and  place  of  meeting,  and  the  manner  in 
which  the  voting  is  to  be  had,  which  shall  be  invariably  by  bal¬ 
lot,  and  shall  be  “to  borrow  money  to  build  a  bridge,”  when 
the  voter  desires  to  vote  in  favor  of  that  proposition,  and 
“against  the  proposition  to  borrow  money  to  build  a  bridge, ” 
when  the  voter  desires  to  vote  against  said  proposition.  The 
special  town  meeting  shall  be  held,  and  returns  thereof  made, 
in  the  same  manner  as  other  special  town  meetings  are  now  or 
may  hereafter  be  provided  by  law ;  and  if  it  shall  appear  that 
a  majority  of  the  legal  voters  voting  at  said  election  shall  be  in 


(1)  Form  of  Petition  to  County  Board  for  an  Appropriation  to  Aid  in 
Building  or  Repairing  a  Bridge  or  Road. 

To  the  Board  of  Supervisors  of  the  County  of - ,  in  the  State  of 

Illinois  : 

The  undersigned  commissioners  of  highways  of  the  town  of - , 

in  said  county,  would  respectfully  represent  that  a  bridge  needs  to 
be  built  [or  repaired]  over  the - river  where  the  same  is  inter¬ 
sected  by  the  highway  leading  from - to - in  said  town;  that 

the  total  cost  of  building  said  bridge  [or  as  the  case  may  he],  will  be 

- dollars,  which  would  be  an  unreasonable  burden  to  said  town, 

and  more  than  can  be  raised  in  one  year  by  ordinary  road  taxes 

therein  ;  the  amount  raised  by  said  taxes  being  only - dollars ; 

wherefore,  the  said  commissioners  of  highways  hereby  petition  you 

for  an  appropriation  of - dollars  from  the  county  treasury  of 

said  county,  to  aid  in  building  said  bridge  [or  as  the  case  may  he]. 

Dated  at - this - day  of - ,  A.  D.  18 — . 

E.  M., )  Commissioners 
A.  T.,  [  of 
E.  B.,  J  Highways. 

The  foregoing  form  can  be  changed  to  suit  the  occasion  of  a  road  instead  of  a 
bridge. 
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favor  of  said  proposition,  the  supervisor  and  town  clerk  acting 
under  the  direction  of  the  commissioners  of  highways  of  said 
town,  shall  issue  from  time  to  time,  as  the  work  progresses,  a 
sufficient  amount  in  the  aggregate  of  the  bonds  of  said  town 
for  the  purpose  of  building  such  bridge ;  such  bonds  to  he  of 
such  denominations,  bear  such  rate  of  interest,  not  exceeding 
ten  per  cent,  upon  such  time,  and  be  disposed  of  as  the  neces¬ 
sities  and  conveniences  of  said  town  officers  require  :  Provided ,  Proviso  that^ 
that  said  bonds  shall  not  be  sold  or  disposed  of  for  less  than  be  sold  for  less 
their  par  value,  and  such  town  shall  provide  for  the  payment than  par  value- 
of  such  bonds  and  the  interest  thereon  by  appropriate 
taxation.  (1) 


MISCELLANEOUS  PROVISIONS. 

Sec.  113.  Upon  the  petition  of  twelve  legal  voters,  it  shall  Re-survey, 
be  the  duty  of  the  commissioners  of  highways  of  each  town, 
within  a  reasonable  time,  to  employ  a  competent  surveyor, 
and  have  any  road  or  roads  designated  in  such  petition  in  their 
several  towns  re-survered,  and  plats  thereof  made,  which  plats 
and  surveys  shall  be  by  them  filed  for  record  in  the  office  of 
the  town  clerk  :  Provided ,  that  this  section  shall  not  apply  Provlso* 
where  the  same  has  been  already  done,  unless  the  exact  loca¬ 
tion  of  such  road  is  uncertain. 

Sec.  114.  The  establishment  of  a  new  road  on  the  route  of  Establishment 
a  road  already  established  according  to  law,  shall  not  vacate  oidUroad™etL°n 
the  road  previously  established,  unless  such  vacation  is  prayed 


(1)  Form  of  Petition  to  Supervisor  for  Special  Town  Meeting  to  Vote  on 
Question  to  Borrow  Money  to  Build  Bridge. 

To  A.  B.,  Supervisor  to  the  Town  of - ,  in  the  County  of - 

and  State  of  Illinois : 

The  undersighed,  commissioners  of  highways  and  twenty-five  free¬ 
holders  of  said  town,  would  respectfully  represent  that  a  bridge  is 
necessary  to  be  built  over  the - river  where  the  same  is  inter¬ 
sected  by  the  highway  leading  from - to - in  said  town; 

that  the  total  cost  of  building  said  bridge  will  be - dollars,  which 

wrould  be  a  larger  sum  than  is  authorized  to  be  raised  by  taxation 
upon  a  single  years’  assessment,  and  that  it  will  be  necessary  to 
borrow  money  to  build  said  bridge  ;  wrherefore  the  undersigned  here¬ 
by  petition  you  to  call  a  special  towrn  meeting  to  vote  on  the  proposi¬ 
tion  “  to  borrow  money  to  build  a  bridge,”  as  above  set  forth. 

Dated  at - this  — —  day  of — —  A.  D.  1 8  — . 

W.  K.,  I  Commissioners 
J.  L.,  >•  of 
R.  S.,  j  Highways. 

and  twenty-five  freeholders. 

For  form  of  notice  of  special  town  meeting,  see  ante,  p.  211. 
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for  in  the  petition,  and  so  declared  in  the  order  establishing 
the  new  road. 

commissioners  Sec.  115.  The  commissioners  of  highways  of  the  several 
b0uii0dingCt  for  towns  are  hereby  authorized  to  contract  for  the  building  and 
bridges.  repairing  of  bridges  in  their  respective  towns,  and  they  may 
let  such  contracts  by  a  public  letting  to  the  lowest  responsible 
bidder,  upon  proper  notice  being  given  by  posting  copies  of 
such  notice  in  at  least  three  public  places  in  their  town,  not 
less  than  ten  days  before  the  time  of  such  public  letting  ;  or 
if  they  deem  it  to  be  to  the  interest  of  their  town,  they  may, 
When  privately  to  an  amount  not  exceeding  twenty  -  five  dollars,  privately  con¬ 
tract  with  persons,  as  they  shall  deem  best,  for  putting  bridges 
in  good  repair  ;  but  in  no  case  shall  such  contract  exonerate 
such  commissioners  from  liability  for  failure  to  keep  such 
bridges  in  repair.(l) 


(1)  Form  of  Contract  for  Building  a  Bridge. 

This  contract  made  and  entered  into  this - day  of - ,  A.D.  18 — , 

between  A.  B.,  C.  D.,  and  E.  F.,  commissioners  of  highways  of  the 

town  of - ,  in  the  county  of - ,  and  State  of  Illinois,  of  the  one 

part,  and  G.  H.,  of - ■,  of  the  other  part,  witnesseth  : 

That  the  said  G.  H  ,  for  the  considerations  hereinafter  mentioned, 
does,  for  himself,  his  executors  and  administrators,  promise  and  agree 
to  and  with  the  said  commissioners  of  highways  and  their  successors 
in  office,  that  he,  the  said  G.  H.,  shall  and  will  within  the  space  of 

- next  after  the  date  hereof,  furnish  all  materials  for  the  bridge 

hereinafter  mentioned,  and  in  a  good,  substantial  and  workmanlike 
nanner,  erect,  build,  finish  and  complete  to  the  satisfaction  of  the 
said  commissioners  of  highways,  their  successors  in  office,  a  bridge 

over  the - river  on  the  highway  leading  from - to - in 

said  town,  according  to  the  following  plans  and  specifications  [here 
give  plans  and  specifications ]. 

In  consideration  whereof,  the  said  commissioners  of  highways,  in 
behalf  of  said  town,  promise  and  agree  to  and  with  the  said  G.  H., 
his  executors,  administrators  and  assigns,  that  said  town  shall  and 
will,  well  and  truly  pay,  or  cause  to  he  paid,  unto  the  said  G.  H.,  or 

his  assigns,  the  sum  of - dollars,  in  manner  following:  [here state 

terms  of  payment]. 

In  witness  whereof,  we  have  hereunto  set  our  hands  this  - - day 

of - ,  A.  D.  18 — . 

A.  B.,  1  Commissioners 
C.  D.,  [  of 

E.  F.,  J  Highways, 

G.  H. 

Form  of  Notice  of  Letting  Contract  for  Building  or  Repairing  a  Bridge. 

Public  notice  is  hereby  given  that  on  the - -  day  of  - - ,  A.D. 

18 — ,  at - ,  in  the  town  of - ,  in  the  county  of - ,  and  State  of 

Illinois,  the  undersigned,  commissioners  of  highways  of  said  town, 
will  publicly  let  to  the  lowest  responsible  bidder  the  contract  for 

building  [or  repairing]  a  bridge  over  the - river  on  the  highway 

leading  from - to - in  said  town,  according  to  the  plans  and 
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Sec.  116.  Provided ,  that  the  collector  of  taxes  shall  receive  Road  tax  it  ay 
from  any  taxpayer,  in  payment  of  said  taxpayer’s  road  and  q® ^.* 1i^gJswork 
bridge  tax,  any  order  of  the  commissioners  of  highways,  on 
their  treasurer,  for  work  done  on  or  material  furnished  for  the 
construction  or  repairs  of  the  highways  or  bridges,  in  any  sum 
not  to  exceed  the  amount  of  such  person’s  road  and  bridge  tax 
then  due. 

Sec.  117.  Whenever  a  public  road  is  ordered  to  be  established  Public  road 
or  altered,  according  to  the  provisions  of  this  act,  which  road 
shall  pass  through  or  on  inclosed  land,  the  commissioners  of  inclosure, 
highways  shall  give  the  owner  or  occupant  of  such  land  sixty 
days’  notice  in  writing,  to  remove  his  fences.  If  such  owner 
or  occupant  does  not  remove  his  fence  within  sixty  days  after  owilenuo 
such  notice,  the  commissioners  shall  cause  the  same  to  be  remove  fences, 
removed,  and  direct  the  road  to  be  opened  and  worked :  and 
such  owner  shall  forfeit  to  such  commissioners  the  sum  of  one 
dollar  for  every  day  he  shall  permit  his  fence  to  remain  after  Failure  so  t0  do- 
the  expiration  of  said  sixty  days,  and  shall  pay  all  necessary 
cost  of  removal,  to  be  collected  by  said  commissioners  before 
any  justice  of  the  peace  having  jurisdiction. (1) 

specifications  now  on  file  in  the  office  of  E.  B.,  town  clerk  of  said 
town. 

Dated  this - day  of - A.  D.  18 — . 

A.  T., )  Commissioners 
E.M.rf  of 
H.  B.,  J  Highways. 

The  foregoing  form  of  notice  of  letting  contracts  for  building  or  repairing  bridges 
is  framed  with  reference  to  the  practice  of  having  plans  and  specifications  filed  in 
the  town  clerk’s  office  for  the  convenience  of  persons  wishing  to  bid  for  the  con¬ 
tract.  It  would  be  proper  for  the  commissioners  of  highways  to  pursue  such  a 
course,  and  to  have  the  plans  and  specifications  in  at  least  a  general  form,  filed  with 
the  town  clerk,  and  also  to  have  them  produced  and  made  public  at  the  time  of  the 
letting.  The  law  seems  to  contemplate  that  the  letting  should  be  in  the  form  of  a 
public  vendue. 

(1)  Form  of  Notice  for  Removal  of  Fences. 

To  Mr.  J.  S.  : 

You  will  take  notice  that  the  commissioners  of  highways  of  the 

town  of - ,  in  the  county  of - ,  have  laid  out  a  public  highway, 

agreeable  to  an  order  of  said  commissioners,  bearing  date  the - 

day  of - ,  A.  D.  18—,  a  copy  of  which  is  hereunto  annexed  ;  which 

highway  passes  through  certain  inclosed  lands  owned  [or  occupied] 
by  you.  [It  will  be  well  here  to  describe  the  premises  with  reasonable 
certainty.']  You  are  therefore,  hereby  notified  and  required  to  re¬ 
move  your  fences  from  within  the  bounds  of  said  highway,  within 
sixty  days  after  the  service  of  this  notice. 

H.  W., )  Commissioners 
S.  Y,  [  of 
H.  S.,  J  Highways. 

Dated  at - ,  this - day  of - ,  A.  D.  18 — . 

In  the  removal  of  fences  in  case  of  improved  lands,  the  intention  of  the 
Jaw  is  to  give  time  for  removal  and  rebuilding  thereof.  Where  the  land  is  unin¬ 
closed  or  fences  are  voluntarily  removed,  this  portion  of  the  law  does  not  apply. 
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per  diem  of  Sec  118.  The  commissioners  of  highways  shall  receive  for 
commissioners,  their  services  the  sum  of  one  dollar  and  fifty  cents  per  day  for 
each  day  necessarily  employed  in  the  performance  of  their 
duties,  the  same  to  be  audited  by  the  town  auditors  and  paid 
out  of  the  town  funds. 


Where  fences  are  voluntarily  removed,  and  a  subsequent  owner  of  the  land  replaces 
them  and  again  obstructs  the  road,  he  is  not  entitled  to  the  benefits  of  the  law,  or 
notice  to  remove  such  fences.  The  law  does  not  require  an  order  to  open  the  road, 
except  in  case  of  inclosed  land  and  where  there  is  a  refusal  to  remove  fences.  See 
Hunter  v.  Jones,  13  Minn.  R.  It  seems  that  a  road  passing  through  unimproved  and 
uninclosed  lands,  is  considered  in  contemplation  of  law,  opened  when  established. 
Ferris  v.  Ward,  4  Gilm.  R.,  499. 

Where  a  road,  after  its  survey  and  location,  has  not  been  opened  for  the  use  of  the 
public,  nor  the  proper  notice  given  to  the  owner  or  occupant  of  the  land  to  remove 
his  fences,  neither  the  commissioners  nor  any  other  person  can  remove  a  fence 
without  becoming  trespassers.  Taylor  v.  Marcey,  25  Ill.  R.,  518.  If  the  fences  are 
removed  without  giving  sixty  days’  notice,  as  required  by  the  statute,  all  persons 
concerned  therein  are  trespassers.  Kelly  v.  Horton,  2  Cowen  R.,  424. 

An  overseer  of  highways  in  proceeding  to  open  a  road  by  removal  of  fences,  can¬ 
not  justify  in  an  action  of  trespass,  by  showing  merely  an  order  from  the  commis- 
-sioners  of  highways,  directing  him  to  open  the  road,  if  the  legality  of  the  road  is 
questioned,  he  must  show  also  that  it  was  in  all  respects  legally  laid  out  and  estab¬ 
lished.  The  commissioners,  and  all  persons  acting  under  them,  must  show  that  a 
case  existed  which  justified  the  order  by  them.  Guptail  v.  Teft,  16  Ill.,  R.,  365;  Dun¬ 
ning  v.  Mathews,  id.,  308. 

The  commissioners  can  be  made  to  respond  in  damages  if  they  are  misled  as  to  the 
correct  line  of  the  road,  and  in  attempting  to  open  it,  commit  a  trespass  thereby. 
Bayer  v.  Tanner,  29  Ill.  R.,  135.  A  party  pulling  down  a  fence  in  such  case,  the  bur¬ 
den  is  upon  him  to  show  that  it  was  upon  the  location  of  the  highway  as  established. 
Weed  v.  Silbey,  40  Maine  R.,  356. 

A  copy  of'  the  field  notes  of  a  survey  of  a  public  highway  made  by  a  ’county 
surveyor,  but  not  under  competent  authority,  and  filed  with  a  town  clerk,  the  copy 
of  which  is  made  and  certified  by  him,  is  not  evidence  to  establish  the  location  of  a 
public  road.  Nor  are  such  notes  of  a  survey  made  by  the  same  person  after  he  has 
ceased  to  be  the  county  surveyor.  Gray  et  al.  v.  Waterman,  40  Ill.  R.,  522. 

Should  commissioners  of  highways  proceed  ‘in  obedience  to  the  mandate  of  a 
court,  to  open  a  road  after  it  had  'been  discontinued,  they  would  be  trespassers. 
Where  a  peremptory  writ  of  mandamus  was  awarded  against  commissioners  of 
highways,  requiring  them  to  open  a  certain  road,  it  was  held  to  be  a  sufficient  excuse, 
on  the  part  of  the  commissioners,  for  not  obeying  the  writ,  that  after  the  writ  was 
awarded,  and  before  it  was  issued  and  served,  the  road  in  question  had  been  duly 
vacated.  Commissioners  of  Swan  Township  v.  People  ex  rel.  Walden,  31  Ill.  R.,  97. 

And  where  a  fence  was  removed  from  what  was  supposed  to  be  a  public  highway, 
under  direction  of  a  resolution  adopted  at  a  town  meeting,  evidence  of  such  resolu¬ 
tion  is  not  admissible  as  a  bar  to  the  action,  nor  in  mitigation  of  the  actual  damages 
sustained,  for  towns,  have  no  such  power,  but  such  evidence  is  proper  as  tending  to 
repel  malice,  and  thus  to  mitigate  punitive  damages.  Gray  et  al.  v.  Waterman,  40  Ill. 
jR,,  523. 

In  an  action  of  trespass  for  removing  a  fence,  the  plaintiff,  if  he  recover,  may  have 
the  damage  growing  out  of  its  removal,  and  also  for  the  loss  of  crops  growing  at  the 
time,  which  resulted  from  the  perpetration  of  the  unlawful  act.  In  such  a  case  the 
wrong-doer  is  responsible  for  all  the  consequences  directly  resulting  from  the  unlaw¬ 
ful  act.  Grey  et  al,  v.  Waterman,  40  Ill.  R.,  523.  The  same  rule  in  Buckmaster  v.  Cool, 
12  Ill.  R.,  74. 

Where  commissioners  of  highways  had  laid  out  a  road  in  pursuance  of  law,  but 
neglected  to  file  their  proceeding  and  a  mandamus  directed  to  their  successors,  com¬ 
manding  them  to  open  it,  by  mistake  misdescribed  the  road,  on  application  for  a 
rule  requiring  the  defendants  to  furnish  the  original  application,  and  that  the  man¬ 
damus  be  amended  thereby,  it  appeared  that  the  paper  sought  for  had  remained  in 
the  hands  of  H.,  a  former  commissioner,  and  was  beyond  the  control  of  defendants. 
Motion,  therefore,  denied  as  to  the  defendants.  But  a  rule  was  made  upon  H.  that 
he  file  the  paper  with  the  clerk  of  the  town,  etc.,  or  show  just  cause  why  he  should 
not  do  so.  People  v.  Vail,  1  Cowen  R.,  589. 

A  mandamus  to  commissioners  of  highways  to  open  and  work  a  road  will  be  grant¬ 
ed  without  regard  to  the  near  approach  of  the  expiration  of  their  offices; 
when  the  term  of  the  office  expires,  their  successors  must  obey  the  command  of  the 
writ.  People  v.  Collins,  19  Wend.  R.,  56.  But  a  mandamus  is  not  a  proper  remedy  to 
try  the  question  of  the  location  of  a  public  highway,  as  between  tbe  public  and  the 
landholders  over  whose  land  it  passes.  The  court  had  a  discretion  in  granting  or 
refusing  the  writ.  People  ex  rel.  Morgan  v.  Curyea  et  al.,  16  Ill.  R.,  547. 

Where  a  road  is  used  and  traveled  by  the  public  as  a  highway,  and  is  recognized 
and  kept  in  repair  as  such,  by  the  authority  whose  duty  it  is  bylaw  to  open  and 
repair  public  roads,  proof  of  these  facts  furnishes  a  legal  presumption,  liable  to  be 
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Sec.  119.  All  highways  laid  out  by  order  of  the  commis-  Highways  laid 
sioners  or  supervisors,  on  appeal,  shall  be  opened  within  five  opeiST  within 
years  from  the  time  of  laying  out  the  same.  If  not  opened five  years, 
within  the  time  aforesaid,  the  same  shall  be  deemed  to  be 
vacated.  (1) 


rebutted,  that  such  road  is  a  public  highway.  Eyman  v.  People,  1  Gilm.  R.,  4  ;  Nealy 
V.  Brown,  id.,  10. 

Parol  evidence  is  admissible  to  show  where  a  road  is  located.  Although  there 
should  be  some  uncertainty  as  to  the  precise  location  of  the  road,  yet  if  the  evidence 
be  such  as  to  convince  the  jury  as  to  its  location,  it  is  sufficient'/or  them  to  act  upon. 
Nealy  v.  Brown,  1  Gilm.  R.,  10. 

If  the  public  is  to  be  charged  with  the  abandonment  of  a  road,  the  proof  of  the 
fact  must  be  accompanied  by  the  further  proof  that  another  road  has  been  adopted 
in  its  stead.  A  public  road,  established  by  public  authority,  continues  as  such  until 
it  shall  be  vacated  by  a  like  authority.  Champlm  v.  Morgan,  20  Ill.  It.,  181. 

The  notice  for  the  removal  of  fences  should  be  served  by  leaving  a  copy  with 
the  owner  or  occupant,  and  a  true  copy  should  in  all  cases  be  retained  by  the  com¬ 
missioners,  as  actual  notice  must  be  proved  should  it  ever  be  questioned,  and  will 
not  be  presumed.  The  presumption  which  is  sometimes  indulged  in  favor  of  public 
officers,  does  not  extend  to  such  a  case.  Case  v.  Thompson,  6  Wend.  R.,  634. 

A  notice  requiring  a  person  to  remove  two  certain  rail  fences  built  by  him  across  a 
public  road,  and  specifying  the  particular  place  of  obstruction  by  stating  the  direc¬ 
tion  of  the  fences  made  by  him,  was  held  sufficient.  Ferris  v.  Ward,  4  Gilm.  R.,  499. 

Taking  private  property  for  public  use.  —  The  right  of  taking  private  prop¬ 
erty  for  public  use,  is  a  right  inherent  in  all  governments,  as  necessary  to  its  exist¬ 
ence  and  protection.  But.  the  constitution  of  the  United  States,  and  those  of  the 
several  States,  have  provided  that  compensation  shall  be  made  to  the  owner.  Since 
the  new  era  of  internal  improvements  in  this  country,  which  has  been  inaugurated 
within  the  past  half  century,  there  has  been  much  controversy  as  to  the  power  of  the 
power  of  legislature  under  this  general  constitutional  provision. 

It  has  been  held  in  numerous  instances,  that  payment  or  assessment  of  damages  of 
the  owners  of  lands  through  which  a  public  highway  is  laid,  is  not  a  condition  pre¬ 
cedent  to  the  right  to  open  the  road ;  and  where  a  law  authorizing  the  taking  of 
private  property  for  public  purposes  provides  for  a  just  compensation  to  the  owner,  it 
is  not  unconstitutional  because  it  omits  to  make  the  assessment  and  payment  of 
damages  a  condition  precedent  to  an  entry  upon  and  occupation  of  the  premises.  It 
is  deemed  sufficient  if  the  law  makes  definite  and  certain  provisions  for  ultimate 
compensation  to  the  owner.  Baker  v.  Johnson,  2  Hill  R.,  342  :  Smith  v.  Helmer,  7  Barb. 
R.,  416 ;  Robottom  v.  McClure,  4  Black.  R.,  595.  But  not  so,  it  seems,  in  case  of  a  rail¬ 
road  or  private  corporation.  Bloodgood  v.  Mohawk  &  Hudson  River  R.  R.  Co.,  18 
Wend.  R.,  9. 

The  principle  upon  which  the  exception  is  made  in  regard  to  private  corporations, 
is  that  from  the  nature  of  things  they  afford  no  security  for  the  payment  of  the  pro¬ 
perty  sought,  having  in  contemplation  of  law  no  adequate  fund  to  which  the  party 
affected  may  resort  for  payment,  whereas  in  case  of  a  public  corporation,  they  have 
a  common  treasury,  and  public  policy  is  in  favor  of  sustaining  the  public  credit.  Every 
citizen  is  bound  to  repose  faith  in  the  government.  The  presumption  is  that  the 
public  treasury,  whether  that  of  a  State  or  municipal  corparation,  is  adequate  at  all 
times  to  meet  all  lawful  demands,  and  that  the  party  entitled  to  it,  will  receive  pay¬ 
ment  promptly  on  demand. 

The  right  to* take  private  property  for  public  use  is  called  the  right  of  Eminent 
Domain.  It  is  allowed  to  be  exercised  by  railroad  companies  and  other  corporations 
of  like  nature,  on  the  principle  that  they  are  a  public  necessity,  and  in  exercising 
this  right,  they  act  as  the1, agents  of,  apd  represent  the  public.  Swan  v.  Williams,  2 
Mich.  It.,  427 ;  Robbins  v.  Mil.  <£J  H.  R.R.  R.  Co.,  6  Wis.  R.,  696 ;  Shepardson  v.  Mil.  &  Bel. 
R.  R.  Co.,  et  al.,  id.,  605. 

The  constitutional  provision  respecting  the  taking  of  private  .property  for  public 
purposes,  has  no  application  to  the  case  of  a  dedication  of  a  highway  by  the  owner, 
or  where,  from  liis  long  acquiescence  in  the  public  use  of  it,  a  dedication  is  presum¬ 
ed  by  law.  Bumpus  v.  Milter,  4  Mich.  R.,  159. 

Land  which  is  taken  and  used  for  a  highway  is  taken  for  public  use  withiu  the 
meaning  of  the  constitution.  Norton  v.  Peck,  3  Wis.  R.,  714.  But  it  is  not  so  taken  or 
appropriated  until  the  road  is  opened  by  the  commissioners.  Evans  ex  rel.,  etc.,  v. 
James  at  al.,  4  WTis.  It.,  408. 

(1)  To  avoid  the  vacation  of  a  road ,  it  is  necessary  that  it  should  be  opened  its 
entire  length  within  five  years.  It  is  not  sufficient  to  open  only  a  part  of  it.  Green 
et  al  v.  Green,  34  Ill.  R.,  320  If  any  part  is  permitted  to  remain  fenced  up,  and  the 
travel  turned  another  way  to  avoid  the  field,  this  will  vacate  so  much  of  the  road 
as  remains  fenced  np.  Lyon  v.  Munson,  2  Ccw.  R.,  426.  Such  non-user  operates  as  an 
abandonment  of  the  road ;  and  whether  the  right  of  way  has  been  obtained  by 
release,  or  by  condemnation,  or  payment  of  damages,  the*  right  of  the  owner  to 


150 


ROADS  AND  BRIDGES 


[DIV.  II 


commissioners  Sec.  120.  The  highway  commissioners  of  each  town  shall, 
report  to  super- annually,  ascertain,  as  near  as  practicable,  how  much  money 
mone>™  eede? must  be  raised  by  tax  on  real  and  personal  property  for  the 
tor  bridges,  etc.  making  and  repairing  of  bridges,  the  payment  of  damages  by 
reason  of  the  opening,  altering  and  laying  out  of  new  roads, 


resume  the  exclusive  use  and  occupancy  of  the  land  is  complete  and  unqualified 
after  such  abandonment.  Green  et  al.  v.  Green ,  31  Ill.  R.,  326. 

If  the  town  authorities  fail  to  procure  the  right  of  wray  until  the  day  before  the 
five  years  expire,  and  it  is  apparent  that  the  road  cannot  be  opened  within  the  time, 
a  court  of  equity  may  restrain  the  town  officers  from  opening  a  small  portion  of  the 
road  before  the  time  expires.  Green  et  al.  v.  Green ,  34  Ill.  R.,  320. 

Where  the  five  years,  within  which  a  public  road  is  required  to  be  opened,  expires 
pending  litigation  in  respect  to  the  establishing  of  the  road,  the  time  consumed  in 
the  litigation  must  not  be  estimated  as  a  part  of  the  five  years.  Commissioners  of 
Highways  v.  The  People  ex  rel.,  38  Ill.  It.,  347. 

The  failure  by  the  commissioners  of  highways  to  cause  a  public  highway  long  in 
use,  to  be  opened  to  its  full  statute  width  for  a  period  of  thirty  years,  does  not  oper¬ 
ate  to  extinguish  the  rights  of  the  public  to  the  parcels  not  so  opened  and  worked. 
Walker  v.  Caywood,  37  N.  Y.  R.,  51. 

Where,  after  the  making  of  an  order  in  1839,  laying  out  a  road,  the  road  was  that 
year  open  in  fact,  and  during  1839  and  succeeding  years,  was  open  and  partially 
worked  throughout  the  route,  and  was  traveled  by  the  public,  more  or  less,  every 
year  from  the  time  of  its  being  laid  out,  opened  and  worked:  held,  that  this  was  an 
opening  of  the  road  within  the  time  required  by  the  statute.  Marble  v.  Whitney, 
28  N.  Y.  R.,  (Tiffany)  297. 

It  seems  that  a  road  passing  through  unimproved  and  uninclosed  lands  is  consid¬ 
ered,  in  contemplation  of  law,  opened  when  established.  Ferris  v.  Ward,  4  Gilm. 
R..  499. 

Mandamus  to  open  a  road.  An  application  for  mandamus  cannot  be  defeated 
by  the  commissioners  of  highways,  by  showing  that  sixty  days’  notice  have  not  been 
given  to  owners  of  lands  to  remove  their  fences.  The  object  of  such  proceeding  is 
to  compel  them  to  take  every  initiatory  step  and  perform  all  acts  necessary  to  open 
the  road,  after  it  has  been  legally  laid  out.  As  a  general  rule,  the  sixty  days’  notice 
to  owners  of  lands  required  by  the  statute,  should  be  given  upon  the  laying  out  of 
the  road,  where  an  appeal  has  not  been  taken.  Although  the  commissioners  are  not 
expressly  authorized  to  give  an  extension  of  time  for  opening  a  road,  yet  the  statute 
should  have  a  reasonable  construction.  Cases  may  arise  where  it  would  not  be  the 
duty  of  the  commissioners  to  proceed  at  once  to  open  a  road:  as  where  a  road  is 
laid  out  through  cultivated  lands  at  a  season  when  there  are  growing  crops  thereon. 
It  would  not  be  unreasonable  to  allow  the  owners  sufficient  time  to  gather  their 
crops.  But  the  mere  fact  of  its  being  at  a  season  when  the  road  could  not  be  put  in 
repair,  is  not  sufficient  to  authorize  an  extension  of  time,  nor  where  crops  have  been 
planted  after  the  final  location  of  the  road.  Hall  v.  The  People  ex  rel.,  etc.,  57  Ill. 
R.,  307. 

In  an  application  for  mandamus  against  the  commissioners  of  highways  to  compel 
them  to  open  a  road,  any  citizen  of  the  town  may  be  relator,  and  institute  the  pro¬ 
ceeding.  He  need  show  no  other  interest  than  that  of  being  a  citizen  of  the  town. 
Hall  etal.  v.  The  People  ex  rel.,  etc.,  57  Ill.  R.,  307. 

Assessment  and  payment  of  damages.  It  seems  to  be  settled  that  the  com¬ 
missioners  of  highways  cannot  be  compelled  to  open  a  road  until  the  damages  assessed 
to  owners  of  lands  taken  have  either  been  released  or  they  have  been  paid  their  dam¬ 
ages,  or  that  it  be  shown  that  there  is  money  under  the  control  of  the  commissioners 
with  which  to  tender  or  pay  the  damages  assessed.  In  the  case  of  Hall  et  al.  v.  The 
People  ex  rel.,  etc.,  57  Ill.  R.,  307,  which  was  an  application  for  mandamus  to  compel 
the  opening’of  a  highway,  the  court  say  (Scott,  Justice) : 

The  petition  in  this  case  is  manifestly  defective,  in  not  averring  that  the  damages 
assessed  to  the  land  owners  on  the  route  of  the  road  have  been  paid  or  released,  or 
that  there  is  money  under  the  control  of  the  commissioners  of  highways  with  which 
to  tender  or  pay  the  dfunages  so  assessed.  No  man  can  be  compelled  to  part  with 
his  property  without  just  compensation.  This  is  a  constitutional  right  that  he  can¬ 
not  be  deprived  of  by  any  statute.  No  corporation,  public  or  private,  can  appropri¬ 
ate  the  property  of  any  one  to  their  own  use  without  first  tendering  or  paying  the 
damages  assessed  under  the  forms  of  the  law.  The  party  ought  not  to  be  driven  to 
his  action  against  a  corporation,  responsible  or  irresponsible,  for  his  damages.  This 
would  be  to  take  his  property  without  first  making  compensatioh,  and  would  be  a 
plain  violation  of  a  constitutional  right.  Under  the  peremptory  writ  awarded  in 
this  case,  if  the  damages  have  not  been  paid  or  released  by  the  owners  of  the  land, 
it  would  be  the  duty  of  the  commissioners  of  highways  to  tender  such  damages 
before  proceeding  to  open  the  road.  It  was  therefore  material  that  the  relators 
should  aver  in  their  petition,  and  prove,  that  the  damages  which  had  been  assessed 
to  the  land  owners  had  either  been  paid  or  released,  or  that  there  was  money  in  the 
town  treasury  with  which  to  pay  the  same,  or  that  such  funds  were  otherwise  under 
the  control  of  the  commissioners.; 
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the  purchase  of  the  necessary  tools,  implements  and  machinery 
for  working  roads ;  the  purchase  of  the  necessary  material  for 
building  or  repairing  roads  and  bridges,  the  pay  of  the  over- Commisgioners 
seers  of  highways  during  the  ensuing  year ;  and  shall  levy  a  ^c^fn^ot 
tax  on  all  the  real  and  personal  property  in  said  town,  not  40  cents.  & 
exceeding  forty  cents  on  the  one  hundred  dollars  ;  and  they 
shall  give  to  the  supervisor  of  the  township,  and  in  Cook  IJfpervfsor?0 
county  to  the  county  board,  a  statement  of  the  amount  neces¬ 
sary  to  be  raised,  and  the  rate  per  cent,  of  taxation,  signed  by 
said  commissioners,  or  a  majority  of  them,  on  or  before  the 
Tuesday  next  preceding  the  annual  September  meeting  of  the 
board  of  supervisors,  or  the  county  board  in  Cook  county,  who  Cook  county, 
shall  cause  the  same  to  be  submitted  to  said  board  for  their 
action  at  such  September  meeting  of  said  board  :(1)  Provided , 


(1)  It  is  proper  that  the  action  of  the  commissioners  of  highways,  in  ascer¬ 
taining  the  amount  of  money  to  be  raised  in  the  town  by  taxation  for  road  and 
bridge  purposes,  should  be  reduced  to  writing,  and  placed  on  file,  and  preserved  by 
their  treasurer.  The  following  may  be  the  form  of  their  determination : 

Form  of  determination  by  Commissioners  of  Highways  of  amount  necessary 
to  be  raised  by  taxation  for  Road  and  Bridge  purposes. 

- County,  \ 

Town  of - .  J 

The  commissioners  of  highways  of  said  town  of - having  pro¬ 

ceeded  to  ascertain,  as  near  as  practicable,  the  amount  of  money 
necessary  to  be  raised  in  said  town  by  tax  on  real  and  personal  prop¬ 
erty  for  road  and  bridge  purposes  during  the  ensuing  year,  as  required 
by  law,  have  ascertained  and  determined  the  same  to  be  as  follows, 
to  wit: 

1.  For  the  making  and  repairing  of  bridges . .........$100 

2.  For  the  payment  of  damages  by  reason  of  the  opening, 

altering  and  laying  out  of  new  roads .  200 

3.  For  the  purchase  of  the  necessary  tools,  implements  and 

machinery  for  working  roads . . .  100 

4.  For  the  purchase  of  the  necessary  material  for  building  and 

repairing  roads  and  bridges .  200  • 

5.  For  the  pay  of  overseers  of  highways .  100 

Making  the  total  amount  for  purposes  aforesaid . $700 

For  the  raising  of  which  amount  a  tax  is  deemed  necessary  and  is 

levied,  on  all  the  real  and  personal  property  in  said  town,  of - 

cents  on  the  one  hundred  dollars. 

Witness  the  hands  of  said  commissioners  of  highways,  this - 

day  of - ,  18 — . 

Corn’s  of 

e*.  f!j  Highways* 

Form  of  Statement  by  Commissioners  of  Highways  of  amount  necessary  jor 

Road  and  Bridge  purposes. 

To  the  supervisor  of  the  town  of - ,  in  the  county  of - [or 

county  board  of  Cook  county]  : 

The  amount  of  money  necessary  to  be  raised  by  tax  on  the  real 
and  personal  property  of  the  town  of - ,  in  the  county  of  , 
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Post  notice 
before  town 
meeting  to  raise 
additional 
amount  for 
roads  and 
bridges. 


Duty  of  county 
clerk. 


Extend  tax. 


that  if  the  commissioners  of  highways,  or  any  three  legal 
voters,  shall  give  notice,  by  posting  notices  in  at  least  three  of 
the  most  public  places  of  the  town  at  least  ten  days  before  the 
annual  town  meeting,  that  a  larger  amount  of  money  will  be 
required  for  the  purpose  of  constructing  or  repairing  roads  or 
bridges  in  their  town  than  can  be  realized  from  the  real  and 
personal  property  tax  authorized  by  law  to  be  assessed  by  the 
commissioners,  the  legal  voters  present  at  such  meeting  may 
authorize  an  additional  amount  to  be  raised  by  tax,  not  exceed¬ 
ing  sixty  cents  on  each  one  hundred  dollars’  valuation,  and 
said  board  shall  cause  the  same  to  be  extended  on  the  tax 
books.(l) 

Sec.  121.  According  to  the  amount  certified  as  aforesaid, 
the  county  clerk  when  making  out  the  tax  books  for  State  and 
county  taxes  for  the  collector,  shall  extend  the  necessary  tax 
in  a  separate  column  against  each  taxpayer’s  name,  or  taxable 
property,  as  other  taxes  are  extended,  which  shall  be  collected 
the  same  as  State  and  county  taxes. 


for  the  making  and  repairing  of  bridges ;  the  payment  of  damages 
by  reason  of  the  opening,  altering  and  laying  out  of  new  roads;  the 
purchase  of  the  necessary  tools,  implements  and  machinery  for  work¬ 
ing  roads ;  the  purchase  of  the  necessary  material  for  building  or 
repairing  roads  and  bridges  ;  the  pay  of  overseers  of  highways  during 
the  ensuing  year,  as  ascertained  by  the  commissioners  of  highways 
of  said  town,  is - dollars. 

The  rate  per  cent,  of  taxation  as  levied  by  said  commissioners  [if 
increased  at  town  meeting,  add  as  follows :  and  duly  increased  by  the 

legal  voters  at  town  meeting],  is - cents  on  the  one  hundred 

dollars. 

In  witness  whereof  the  commissioners  of  highways  of  said  town 
of - have  hereunto  set  their  hands,  this - day  of - ,  18 — . 

n  2’’  1  Corn’s  of 
Highways. 


(1)  Form  of  Notice  for  raising  money  at  Town  Meeting  for  Roads  and 

Bridges. 

HIGHWAY  NOTICE. 

Public  notice  is  hereby  given  by  the  commissioners  of  highways 

of  the  town  of - [or,  by  the  undersigned  three  legal  voters  of 

the  town  of - ],  that  a  larger  amount  of  money  will  be  required 

for  the  purpose  of  constructing  [or  repairing]  roads  and  bridges  in 
their  said  town  than  can  be  realized  from  the  real  and  personal  prop¬ 
erty  tax  authorized  by  law  to  be  assessed  by  the  commissioners  of 
highways.  The  subject  of  raising  an  additional  amount  by  tax  will, 
therefore,  be  brought  before  the  legal  voters  present  at  the  next 
town  meeting,  for  their  consideration  and  action. 

Dated  this - day  of - ,  18 — . 

2*»  1  Corn’s  of 
E.F.;j  Highways. 


DIV.  II.] 


RECORDING  PLAT  OF  HIGHWAYS. 
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Sec.  122.  It  shall  be  the  duty  of  the  county  clerk  to  make  Certificate  of 
out  and  deliver  on  demand,  to  the  treasurer  of  the  commis-  amoSnfof  tax. 
sioners  of  highways,  a  certificate  of  the  aggregate  amount  of 
tax  so  levied  and  placed  among  the  tax  hooks. 

Sec.  123.  The  tax  so  collected  shall  be  paid  to  the  treasurer  Tax  to  be  paid 
oi  the  commissioners  ot  highways,  except  as  provided  m  sec-  commissioners, 
tion  sixteen  (16)  of  this  act,  by  the  collector,  as  fast  as  the 
same  is  collected,  except  such  rate  per  cent,  as  shall  be  allowed 
for  collecting  the  same. 

Sec.  124.  The  commissioners  of  highways  shall  furnish  to  List  of  tax- 
the  clerk  of  the  county  court,  previous  to  the  first  day  of  pa>ers‘ 
October  in  each  year,  a  list  of  taxpayers  (alphabetically 
arranged)  of  each  district.  (1) 

RECORDING  PLAT  OF  HIGHWAYS. 


Sec.  124a.  Whenever  any  highway,  road,  street,  alley,  when  highway 
public  ground,  toll  road,  railroad  or  canal  is  laid  out,  located,  widened  or 
opened,  widened  or  extended,  or  the  location  thereof  altered,  berecordedm0 
it  shall  be  the  duty  of  the  commissioners,  authorities,  officers,  £g££der’s 
persons  or  corporations,  public  or  private,  laying  out,  locating, 
opening,  widening,  extending  or  altering  the  same,  to  cause  a 
plat  thereof  showing  the  width,  courses  and  extent  thereof,  and  1874> 
making  such  reference  to  known  and  established  corners  or 
monuments  that  the  location  thereof  may  be  ascertained  to  be 
made  and  recorded  in  the  office  of  the  recorder  of  the  county 
in  which  the  premises  taken  or  used  for  the  same  or  any  part 
thereof  are  situated,  within  six  months  after  such  highway,  within  six 
road,  street,  alley,  public  ground,  toll  road,  railroad  or  canal  is  mon  s‘ 
laid  out,  located,  opened,  widened  or  extended,  or  the  location 
thereof  altered ;  and  when  any  highway,  road,  street,  alley, 


(1)  Form  of  List  of  Taxpayers  in  each  Road  District. 

To  the  clerk  of  the  county  court  of - county,  State  of  Illinois : 

The  following  is  a  list  of  the  taxpayers  of  each  road  district  in  the 
town  of - ,  in  said  county : 

ROAD  DISTRICT  NO.  1. 

Adams ,  John , 

Allen ,  James. 

ROAD  DISTRICT  NO.  2. 

Brown ,  Jonathan, 

Benedict ,  John. 

We,  the  commissioners  of  highways  of  the  town  of - ,  do 

hereby  certify  that  the  foregoing  is  a  correct  list  of  the  taxpayers  of 
said  town. 


Witness  our  hands,  this - day  of 


18- 


A.  B., 
C.  D., 
E.  F., 


Corn’s  of 
Highways. 
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[DIV.  II. 


Road  vacated, 
to  be  recorded. 


Penalty  for 
neglect. 


Justice  has 
jurisdiction. 


public  ground,  toll  road,  railroad  or  canal  is  vacated,  the  order, 
ordinance  or  other  declaration  vacating  the  same  shall  he  in 
like  manner  recorded.  This  act  shall  not  be  construed  to  alter 
or  affect  any  law  specifically  providing  for  the  recording  of  any 
such  plat,  or  to  require  the  same  to  be  recorded  sooner  than  is 
so  specifically  provided;  except  that  any  requirements  to 
record  such  plat  in  any  other  place  than  is  provided  herein 
shall  not  excuse  the  parties  from  complying  with  this  act. 
Whoever  shall  refuse  or  neglect  to  comply  with  this  section 
shall  forfeit  twenty-five  dollars,  and  the  like  sum  for  every 
month  he  shall  continue  in  such  refusal  or  neglect  after  con¬ 
viction  therefor,  to  be  recovered  before  any  justice  of  the  peace 
of  the  county,  in  the  name  of  the  county,  one-half  to  the  use 
of  the  county,  and  the  other  half  to  the  use  of  the  person 
complaining.  (1) 


VACATING  HIGHWAYS. 


when  highway  Sec.  124 b.  When  any  street,  alley,  lane  or  highway,  or  any 
revert&dtoland  Part  thereof,  has  been  or  shall  be  vacated  under  or  by  virtue 
adjoining  lot.  0f  any  act  of  this  State,  or  by  order  of  the  city  council  of  any 
city,  or  trustees  of  any  village  or  town,  or  by  the  commis- 
1874.  sioners  of  highways,  county  board,  or  other  authority  author¬ 

ized  to  vacate  the  same,  the  lot  or  tract  of  land  immediately 
adjoining  on  either  side  shall  extend  to  the  central  line  of  such 
unless  other-  street,  alley,  lane  or  highway,  or  part  thereof  so  vacated,  unless 
wise  provided,  otherwise  specially  provided  in  the  act,  ordinance  or  order 
vacating  the  same ;  unless  in  consequence  of  more  of  the  land 
for  such  street,  aljey,  lane  or  highway  having  been  contributed 
from  the  land  on  one  side  thereof  than  the  othor,  such  division 
is  inequitable,  in  which  case  the  street,  alley,  lane  or  highway 
so  vacated  shall  be  divided  according  to  the  equities  of  the 
adjoining  owners. (2) 


(11  The  above  Sec.,  124a,  is  Sec.  9  of  the  act  in  relation  to  town  plats,  in  force  July 
1, 1874. 

(2)  The  above  Sec.,  124 b,  is  Sec.  2  of  the  act  in  relation  to  vacation  of  streets,  alleys 
and  highways,  approved  March  24,  and  in  force  July  1, 1874. 
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RAILROAD  CROSSINGS  AND  REGULATIONS.(l) 


* 


* 


* 


* 


* 


Section  5.  Every  railroad  corporation  shall  cause  boards, 
well  supported  by  posts  or  otherwise,  to  be  placed  and  con¬ 
stantly  maintained  upon  each  public  road  or  street  where  the 
same  is  crossed  by  its  railroad  on  the  same  level.  Said  boards 
shall  be  elevated  so  as  not  to  obstruct  the  travel,  and  to  be 
easily  seen  by  travelers.  On  each  side  of  said  boards  shall  be 
painted  in  capital  letters,  of  at  least  the  size  of  nine  inches 
each,  the  words  u  Railroad  Crossing,”  or,  “Look  out  for  the 
cars.”  This  section  shall  not  apply  to  streets  in  cities  or 
incorporated  towns  or  villages,  unless  such  railroad  corporation 
shall  be  required  to  put  up  such  boards  by  the  corporate  author¬ 
ities  of  such  cities,  towns  or  villages :  Provided ,  that  when 
warning  boards  have  already  been  erected,  under  existing  laws, 
the  maintenance  of  the  same  shall  be  a  sufficient  compliance 
with  the  requirements  of  this  section. 

Sec.  6.  Every  railroad  corporation  shall  cause  a  bell,  of  at 
least  thirty  pounds’  weight,  and  a  steam-whistle,  placed  and 
kept  on  each  locomotive  engine,  and  shall  cause  the  same  to  be 
rung  or  whistled  by  the  engineer  or  fireman,  at  the  distance  of 
at  least  eighty  rods  from  the  place  where  the  railroad  crosses 
or  intersects  any  public  highway,  and  shall  be  kept  ringing  or 
whistling  until  such  highway  is  reached. 

Sec.  7.  If  any  engineer  on  any  railroad  shall  start  his  train 
at  any  station,  or  within  any  city,  incorporated  town  or  village, 
without  ringing  the  bell  or  sounding  the  whistle  a  reasonable 
time  before  starting,  he  shall  forfeit  a  sum  not  less  than  ten 
dollars,  nor  more  than  one  hundred  dollars,  to  be  recovered  in 
an  action  of  debt  in  the  name  of  the  people  of  the  State  of 
Illinois,  and  such  corporation  shall  also  forfeit  a  like  sum,  to 
be  recovered  in  the  same  manner. 

Sec.  8.  Hereafter,  at  all  of  the  railroad  crossings  of  high¬ 
ways  and  streets  in  this  State,  the  several  railroad  corporations 
in  this  State  shall  construct  and  maintain  said  crossings,  and 
the  approaches  thereto,  within  their  respective  rights  of  way,  so 
that  at  all  times  they  shall  be  safe  as  to  persons  and  property. 

Sec.  9.  Whenever  any  railroad  shall  neglect  to  construct 
and  maintain  any  of  its  crossings  and  approaches,  as  provided 
in  section  eight  of  this  act,  it  shall  be  the  duty  of  the  proper 
public  authorities,  having  the  charge  of  such  highways  or 


Boards  of 
warning  to  be 
set  up  at 
crossings. 


Exception  as  to 
cities  and 
villages. 


Proviso. 


Provide  bell 
and  steam 
whistle. 


Penalty  for 
starting  train 
without  ringing 
bell  or  sound¬ 
ing  whistle. 


Crossings  at 
highways  to  be 
constructed. 


Neglect  to 
construct. 


(1)  The  sections  under  the  above  head,  concerning  railroad  crossings  and  regula¬ 
tions,  are  a  part  of  the  general  act  regulating  railroads,  approved  March  31,  and  in 
force  July  1, 1874. 
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Authorities  streets,  to  notify,  in  writing,  the  nearest  agent  of  said  railroad 

notify  agent.  corp0ration  of  the  condition  of  said  crossing  or  approaches, 

and  direct  the  same  to  be  constructed,  altered  or  repaired  in 
such  manner  as  they  shall  deem  necessary  for  the  safety  of 
persons  and  property. (1) 

if  railroads  Sec.  10.  If  any  railroad  corporation  of  this  State  shall,  after 
authoriUes'may  having  been  notified,  as  provided  in  section  nine  of  this  act, 
construct.  neglect  or  refuse  to  construct,  alter  or  repair  such  crossing  or 
approaches  within  thirty  days  after  such  notice,  then  the  said 
public  authorities  shall  forthwith  cause  such  construction,  alter¬ 
ation  or  repairs  to  be  made. 


* 


* 


* 


* 


* 


* 


Flagmen  Sec,  35.  In  all  cases  where  the  public  authorities  having 

etree^crossings.  charge  of  any  street  over  which  there  shall  be  a  railroad  cross¬ 
ing,  shall  notify  any  agent  of  the  corporation  owning,  using 
or  operating  such  railroad,  that  a  flagman  is  necessary  at  such 
crossing,  it  shall  be  the  duty  of  such  railroad  company,  within 
sixty  days  thereafter,  to  place  and  retain  a  flagman  at  such 
crossing,  who  shall  perform  the  duties  usually  required  of  flag¬ 
man  ;  and  such  flagman  is  hereby  empowered  to  stop  any  and 
all  persons  from  crossing  a  railroad  track  when,  in  his  opinion, 
there  is  danger  from  approaching  trains  or  locomotive  engines; 
and  any  railroad  company  refusing  or  neglecting  to  place  flag¬ 
men,  as  required  by  this  section,  shall  be  liable  to  a  fine  of  one 
hundred  dollars  per  day  for  every  day  they  shall  neglect  or 
refuse  to  do  so ;  and  it  is  hereby  made  the  duty  of  such  public 
authorities  having  charge  of  such  street,  to  enforce  the  pay¬ 
ment  of  such  fine,  by  suit,  in  the  name  of  the  town  or  munici- 


(1)  Form  of  Notice  by  Commissioners  of  Highways  to  Railroad  Agent  for 

repair  of  Crossing. 

To  A.  B.,  nearest  agent  of  the - railroad  corporation  : 

In  pursuance  of  the  statute  in  such  cases  made  and  provided,  the 

commissioners  of  highways  of  the  town  of - ,  in  the  county  of 

- ,  and  State  of  Illinois,  being  the  proper  public  authorities 

having  charge  of  the  highways  in  said  town,  do  hereby  notify  you, 
as  the  nearest  agent  of  the  above-named  railroad  corporation,  that 
the  crossing  [or  approaches  to  the  crossing]  of  said  railroad,  at  the 

point  where  the  same  intersects  the  highway  leading  from - to 

- [ give  description  or  location  of  the  crossing  with  certainty,  so  the 

place  may  be  understood ]  is  out  of  repair  [stating  wherein;  or,  if  the 
crossing  or  approaches  have  not  been  constructed ,  state  accordingly ],  and 
said  commissioners  do  direct  that  the  same  be  repaired  [or  con¬ 
structed  or  altered]  in  manner  following  [state  ivhat  is  required ]. 

Dated  at - ,  this - day  of - ,  18 — . 

£  5-’  )  Corn’s  of 
«  |  Highways. 
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pal  corporation  wherein  such  crossing  shall  be  situate,  before 
any  court  of  competent  jurisdiction  in  the  county,  and  the 
prosecuting  attorney  shall  attend  to  the  prosecution  of  all 
suits  as  directed  by  said  public  authorities.  All  the  moneys 
collected  under  the  provisions  of  this  act  shall  be  paid  into  the 
treasury  of  the  town  or  municipal  corporation  in  whose  name 
such  suit  shall  have  been  brought.(l) 

Sec.  36.  If  any  railroad  corporation,  or  any  of  its  agents,  Penalty  for 
servants  or  employees,  shall  violate  any  of  the  provisions  of  JUJ^sions  of 
this  act,  such  corporation,  agent,  servant  or  employee  shall, this  act* 
severally,  unless  otherwise  herein  provided,  be  liable  to  a  fine 
of  not  less  than  ten  dollars,  nor  more  than  two  hundred  dol¬ 
lars,  to  be  recovered  in  an  action  of  debt,  in  the  name  of  the 
people  of  the  State  of  Illinois,  for  the  use  of  any  person 
aggrieved,  before  any  court  of  competent  jurisdiction. 


(1)  The  above  section  relates  only  to  streets ,  and  not  to  ordinary  highways,  or 
country  roads. 


/ 
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DRAINAGE. 


Approved 
April  24,  1871. 
In  Force 
July  l. 


Section  1.  Whenever  one  or  more  owners  or  occupants  of 
lands  shall  desire  to  construct  a  drain  or  drains,  ditch  or  When  drain 
ditches,  across  the  lands  of  others  for  agricultural  and  sanitary  desired* 
purposes,  such  person  or  persons  may  file  a  petition  in  the cointycoun 
county  court  of  the  county  in  which  the  drain  or  drains,  ditch 
or  ditches  shall  be  proposed  to  be  constructed,  setting  forth  the 
necessity  of  the  same,  with  a  description  of  its  or  their  pro¬ 
posed  starting  point,  route  and  terminus ;  and  if  it  shall  be 
deemed  necessary  for  the  drainage  of  the  land  of  such  peti¬ 
tioners  that  a  levee  or  other  work  be  constructed,  the  petition-  Levee, 
ers  shall  so  state  and  set  forth  a  general  description  of  the 
same  as  proposed,  and  may  pray  for  the  appointment  of  com-  commissioners 
missioqers  for  the  construction  of  such  work,  pursuant  to  the 
provisions  of  this  chapter.  (1) 


(1)  Form  of  Petition  for  Drain. 

To  the  Honorable  the  County  Court  of - County,  State  of  Illinois : 

The  petition  of  A.  B.,  of  said  county,  respectfully  represents  that 
he  is  the  owner  [or  occupant]  of  the  following  described  lands,  to 
wit :  [Hero  describe  the  lands  particularly ,  showing  the  county  and  town¬ 
ship  in  which  they  are  situated.]  That  said  petitioner  desires  to  con¬ 
struct  a  drain  [or  as  the  case  may  be]  across  the  lands  of  others  for 
agricultural  and  sanitary  purposes,  to  wit :  Across  the  lands  of  [ here 
set  forth  the  names  of  owners  and  description  of  lands  which  the  drain  is  to 
cross'].  The  necessity  for  said  drain  is  [here  set  forth  the  circumstances 
or  situation  which  causes  the  necessity  for  the  drain].  The  starting  point 
for  said  drain  is  at  [set  forth  starting  point].  The  route  and  terminus 
of  the  drain  is  as  follows:  [Setjorth  the  route  and  terminus ;  if  a  levee 
or  other  work  be  deemed  necessary ,  set  forth  the  same.]  Said  petitioner 
therefore  prays  for  the  appointment  of  commissioners  for  the  con¬ 
struction  of  said  work  pursuant  to  the  provisions  of  statute  in  such 
cases.  And  your  petitioner  will  ever  pray. 

.  B . 

When  the  petition  is  to  be  filed  with  a  justice  of  the  peace,  as  provided  by 
Sec.  42,  post,  p.  — ,  the  address  may  be  in  the  following  form : 

To  L.  M.,  Esq.,  a  Justice  of  the  Peace  in  the  County  of - ,  and 

State  of  Illinois. 

And  when  the  petition  is  filed  with  a  justice  of  the  peace,  the  following  words 
should  be  added  to  the  form  of  petition  before  given,  after  the  description  or  route 
of  the  drain  or  location  of  the  work  contemplated : 

The  cost  of  said  proposed  drain  [ditch,  levee,  or  other  work,  as  the 
case  may  be],  will  not  exceed  the  sum  of  five  thousand  dollars,  and 
will  not  extend  through  or  into  more  than  three  congressional  town¬ 
ships. 

The  foregoing  statement  would  seem  to.be  necessary  to  give  the  justice  jurisdiction. 
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Notice  of  Sec.  2.  Such  petition  having  been  filed,  as  provided  in  the 

posted.11 10  e  preceding  section,  the  petitioners  shall  cause  at  least  two 
weeks’  notice  to  be  given  by  posting  notices  in  at  least  three 
of  the  most  public  places  in  each  congressional  township 
through  which  the  drain  or  drains,  ditch  or  ditches,  levee  or 
other  work  is  or  are  proposed  to  be  constructed ;  or  if  the 
same  shall  not  be  inhabited,  in  the  nearest  inhabited  township, 
newspaper111  anc^  %  publishing  a  copy  thereof  in  some  newspaper  published 
in  the  county  in  which  the  petition  is  filed,  at  least  once  in 
each  week  for  two  successive  weeks ;  or  if  no  newspaper  is 
published  in  such  county,  then  in  the  nearest  newspaper  pub- 
S°stateTwhat  lished  in  the  State.  Such  notice  shall  state  when  and  in  what 
court  the  petition  is  filed,  the  starting  point,  route  and  termi¬ 
nus  of  the  proposed  drain  or  drains,  ditch  or  ditches  or  levees; 
and  if  a  levee  or  other  work  is  intended  to  be  constructed  in 
connection  therewith,  shall  so  state,  and  at  what  term  of  court 
the  petitioners  will  ask  a  hearing  upon  such  petition. (1) 

Hearing:  by  the  Sec.  3#  The  county  court  in  which  such  petition  shall  be 

court.  .  ..  s  .  .  J-  ip 

tiled  may  hear  the  petition  at  any  probate  or  law  term  thereof, 

(1)  Form  of  Notice  of  Petition  for  Drain. 

DRAINAGE  NOTICE. 

Public  notice  is  hereby  given  that  a  petition  was,  on  the - day 

of - ,  18 — ,  filed  in  the  county  court  of - county,  in  the 

State  of  Illinois,  by  the  undersigned,  A.  B.,  for  the  construction  of  a 
drain  [or  as  the  case  may  he']  as  follows :  [ Here  set  forth  the  starting 

point,  route  and  terminus  of  the  proposed  drain  and  other  facts  as  in  the 
petition].  Said  petitioner  prays  for  the  appointment  of  commission¬ 
ers  for  the  construction  ot  said  work,  and  said  petitioner  will  ask  a 

hearing  upon  such  petition  at  the - term  of  said  county  court, 

to  be  begun  and  holden  in  said  county  on  the - day  of - ,  18 — . 

Dated  this - day  of - ,  18 — .  A.  B.,  Petitioner. 

In  case  the  petition  for  the  drain  is  filed  tvitJi  a  justice  of  the  peace,  the 
following  may  be  the  form  of  the  notice : 

Form  of  Notice  of  Petition  for  Drain  where  the  Petition  is  Filed  with  a 

Justice. 

DRAINAGE  NOTICE. 

Public  notice  is  hereby  given  that  a  petition  was,  on  the - day 

of - ,  18 — ,  filed  with  L.  M.,  a  justice  of  the  peace  of  the  county 

of - ,  State  of  Illinois,  by  the  undersigned  A.  B.,  for  the  con¬ 
struction  of  a  drain  [or  as  the  case  may  be]  as  follows :  [ Here  set  forth 

the  starting  point,  route  and  terminus  of  the  proposed  drain  and  other  facts 
as  in  the  petition.]  The  cost  of  which  proposed  drain,  [ditch,  levee, 
or  as  the  case  may  he],  will  not  exceed  the  sum  of  five  thousand  dol¬ 
lars,  and  will  not  extend  through  or  into  more  than  three  congres¬ 
sional  townships.  Said  petition  prays  for  the  appointment  of 
commissioners  for  the  construction  of  said  work,  and  the  petitioner 
will  ask  a  hearing  upon  such  petition  before  said  justice  at  his  office 

at - ,  in  said  county,  on  the' - day  of - ,18 — ,  at  the 

hour  of - o’clock,  — .  M. 

Dated  this - day  of - ,  18 — .  A.  B.,  Petitioner. 
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and  may  determine  all  matters  pertaining  thereto  under  this 
act,  and  may  adjourn  the  hearing  from  time  to  time,  or  con¬ 
tinue  the  case  for  the  want  of  sufficient  notice  or  other  good 
cause. 

Sec.  4.  In  case  the  drain  or  drains,  ditch  or  ditches,  levee  in  case  of  land 
or  other  work  proposed  to  be  constructed  shall  pass  through  counties, 
or  over,  or  be  constructed  upon  lands  lying  in  different  coun-  * 
ties,  the  petition  may  be  filed  in  the  county  court  of  either  of 
such  counties. 

Sec.  5.  On  the  hearing  of  any  petition  filed  under  the  mterSted  may 
provisions  of  this  chapter,  all  parties  through  or  upon  whose  contest, 
land  any  of  the  proposed  work  may  be  constructed,  or  whose 
land  may  be  damaged  or  benefited  thereby,  may  appear  and 
contest  the  necessity  or  utility  of  the  proposed  work,  or  any 
part  thereof,  and  the  contestants  and  petitioners  may  offer  any 
competent  evidence  in  regard  thereto.  If  it  shall  appear  to  work 
the  court  that  the  proposed  drain  or  drains,  ditch  or  ditches,  necessary 
levee  or  other  work  is  or  are  necessary,  or  will  be  useful  for  appointed01101 
the  drainage  of  the  lands  proposed  to  be  drained  thereby  for 
agricultural  and  sanitary  purposes,  the  court  shall  so  find,  and 
appoint  three  competent  persons  as  commissioners  to  lay  out 
and  construct  such  proposed  work.  In  case  the  lands  to  be 
drained  shall  be  situated  in  different  counties,  not  more  than  countfes.ent 
two  of  the  commissioners  shall  be  chosen  from  any  one  of  such 
counties.  If  the  court  shall  find  against  the  petitioners,  the  petSon?1 * * * * * * * * 10* 
petition  shall  be  dismissed  at  the  cost  of  the  petitioners. 

Sec.  6.  Before  entering  upon  the  duties  of  .their  office,  such  comm/ssioners. 
commissioners  shall  take  and  subscribe  an  oath  faithfully  to 
discharge  the  duties  of  their  office  without  favor  or  partiality, 
and  to  render  a  true  account  of  their  doings  to  the  court  by 
which  they  were  appointed,  whenever  required  by  law  or  by 
the  order  of  the  court.  (1) 


(1)  Form  of  Oath  of  Commissioners. 

State  of  Illinois,  \ 

- County,  J  s  * 

We,  C.  D.,  E.  F.  and  G.  H.,  being  appointed  commissioners  to  lay 

out  and  construct  [ describe  briefly  the  proposed  work],  do  each  solemnly 
swear  that  as  such  commissioners  we  will  each  of  us  faithfully  dis¬ 
charge  the  duties  of  our  said  offices  without  favor  or  partiality,  and 

will  render  a  true  account  of  our  doings  to  the  county  court  of - 

county,  by  which  we  were  appointed,  whenever  required  by  law 
or  by  the  order  of  the  court  [or  to  L.  M.,  a  justice  of  the  peace 
of  said  county,  by  whom  we  were  appointed,  whenever  required  by 
law  or  by  the  order  of  said  justice]. 

Subscribed  and  sworn  to  before  me,  ]  C.  D. 

this - -  day  of - ,  IS — .  [  E.  F. 

L.  M.,  Justice  of  the  Peace.  J  G.  H. 
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Sec.  7.  They  shall  elect  one  of  their  number  chairman,  ancl 
may  elect  one  of  their  number,  or  some  other  person,  as  sec¬ 
retary. 

Sec.  8.  A  majority  of  the  commissioners  shall  constitute  a 
quorum,  and  a  concurrence  cf  a  majority  of  their  number  in 
any  matter  within  their  duties  shall  be  sufficient. 

.  Sec.  9.  As  soon  as  may  be  after  their  appointment,  or 
within  such  time  as  the  court  may  direct,  the  commissioners 
shall  examine  the  land  of  the  petitioners  proposed  to  be 
drained,  and  the  lands  over  or  upon  which  the  work  is  proposed 
to  be  constructed,  and  inquire  and  determine  — 

First — Whether  the  starting  point,  route  and  terminus  of 
the  proposed  drain  or  drains,  ditch  or  ditches,  and  if  a 
levee  or  other  work  is  proposed,  the  proposed  location  thereof 
is  or  are  in  all  respects  proper  or  most  feasible ;  and  if 
not,  what  is  or  are  so. 

Second — The  probable  cost  of  the  proposed  work,  including 
all  incidental  expenses  and  the  expenses  of  the  proceeding 
therefor. 

Third — What  lands  will  be  injured  thereby,  and  the  prob¬ 
able  aggregate  amount  of  all  damages  such  lands  will  sus¬ 
tain  by  reason  of  the  laying  out  and  construction  of  the 
proposed  work. 

Fourth — What  lands  will  be  benefited  by  the  construction 
of  the  proposed  work,  and  whether  the  aggregate  amount 
of  benefits  will  equal  or  exceed  the  costs  of  constructing 
such  work,  including  all  incidental  expenses  and  costs  of 
the  proceeding. 

Sec.  10.  If  the  commissioners  shall  find  that  such  costs 
and  expenses  are  more  than  equal  to  the  benefits  there  will 
be  bestowed  upon  the  land  to  be  benefited,  they  shall  so 
report,  and  the  proceedings  shall  be  dismissed  at  the  cost 
of  the  petitioners. (1) 


(1)  Form  of  Report  of  Commissioners  Adversely  to  Petition. 

To  the  Honorable  the  County  Court  of  the  County  of - ,  State 

of  Illinois  [or  as  the  case  may  he] : 

The  undersigned,  C.  E.,  E.  F.  and  G.  H.,  appointed  by  [ state  by 
whom  appointment  is  made ]  as  commissioners  [or  commissioners  of 

highways  of  the  town  of - ]  to  lay  out  and  construct  a  drain  [or 

as  the  case  may  be,  stating  the  same],  having  duly  examined  in  the 
premises,  as  required  by  law,  do  find  that  the  costs  and  expenses  of 
the  said  proposed  work  are  more  than  equal  to  the  benefits  there 
will  be  bestowed  upon  the  land  to  be  benefited. 

All  of  which  is  respectfully  submitted.  C.  D.  j 

E.  F.  ^Commissioners. 
G.  H.J 
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Sec.  11.  If  the  commissioners  shall  find  that  the  proposed  Surveys  ami 
work,  or  such  portion  of  the  same  as  will  be  satisfactory  to  the  plans‘ 
petitioners,  can  be  done  at  a  cost  and  expense  not  exceeding 
such  benefits,  they  shall  proceed  to  have  the  proper  surveys, 
profiles,  plans  and  specifications  thereof  made,  and  shall  report  Report 
their  conclusions  and  a  copy  of  such  surveys,  profiles,  plans  conclusions, 
and  specifications  to  the  court  which  appointed  them.(l) 

Sec.  12.  The  commissioners  shall  not  be  confined  to  the  pdnt 
point  of  commencement,  route  or  terminus  of  the  drains  or  mencement, 
ditches,  or  to  the  number,  extent  or  size  of  the  same,  or  the  terminus, 
location,  plan  or  extent  of  any  levee  or  other  work  to  that  pro¬ 
posed  by  the  petitioners,  but  shall  locate,  design,  lay  out  and 
plan  the  same  in  such  manner  as  they  shall  think  will  drain 
the  petitioner’s  land  with  the  least  damage,  and  greatest  bene¬ 
fit  of  all  lands  to  be  affected  thereby ;  and  any  plans  proposed  altered**7  be 
by  such  commissioners  may,  on  the  application  of  any  person 
interested,  or  of  the  commissioners,  be  altered,  upon  the  order 
of  the  court,  in  such  manner  as  shall  appear  to  the  court  to  be 
just. 


(1)  Form  of  Report  of  Commissioners  in  favor  of  Drain. 

To  the  honorable  the  county  court  of  the  county  of - ,  State  of 

Illinois  [or  as  the  case  may  he']  : 

The  undersigned,  C.  D.,  E.  F.  and  G.  H.,  appointed  by  the  county 
court  as  commissioners  [or  commissioners  of  highways  of  the  town  of 

- ]  to  lay  out  and  construct  a  drain  [or  as  the  case  may  he,  stating 

the  same],  having  duly  examined  in  the  premises,  as  required  by  law, 
do  find  and  report  as  follows: 

First.  That  the  starting  point,  route  and  terminus  of  the  proposed 
drain  [or  as  the  case  may  he]  are  in  all  respects  proper  and  feasible 
[  as  the  case  may  he] . 

Second.  That  the  probable  cost  of  the  proposed  work,  including  all 
incidental  expenses,  and  the  expenses  of  the  proceeding  therefor, 
will  be - -  dollars. 

Third.  That  the  following  lands  wiM  be  injured  by  said  work,  to 
wit :  [here  describe  the  lands]  and  that  the  probable  aggregate  amount 
of  all  damages  such  lands  will  sustain  by  reason  of  the  laying  out 
and  construction  of  the  proposed  work,  will  be  - - dollars. 

Fourth.  That  the  following  lands  will  be  benefited  by  the  construc¬ 
tion  of  the  said  proposed  work,  to  wit :  [here  describe  the  lands  bene¬ 
fited,]  and  that  the  aggregate  amount  of  benefits  will  [state  whether 
the  same  will  equal  or  exceed  the  costs  of  constructing  such  work,  including 
all  incidental  expenses  and  costs  of  this  proceeding] . 

Said  commissioners  have  caused  proper  surveys,  profiles,  plans  and 
specifications  to  be  made  of  said  work,  copies  of  which  are  herewith 
returned,  and  the  conclusions  of  said  commissioners  in  the  premises 
are  [here  state  the  conclusions  of  the  commissioners]. 

All  of  which  is  respectfullv  submitted. 

C.  D.,  j 

E.  F.,  f  Commissioners. 

G.  H.  J 
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Sec.  13.  Upon  the  report  of  the  commissioners  being  filed 
with  the  clerk  of  the  court  appointing  such  commissioners,  they 
shall  cause  notice  to  be  given  in  the  same  manner  as  is  pro¬ 
vided  in  section  two  of  this  chapter,  which  notice  shall  state 
the  time  of  filing  such  report,  and  upon  what  day  application 
will  be  made  for  the  confirmation  of  such  report,  at  which  time 
all  persons  interested  may  appear  and  contest  the  confirmation 
thereof,  or  that  the  same  ought  to  be  modified  in  any  par¬ 
ticular,  and  may  offer  any  competent  evidence  in  support 
thereof.  (1) 

Sec.  14.  If  upon  the  hearing  the  court  should  be  of  opinion 
that  the  objections  are  not  well  taken,  or  if  no  objection  shall 
be  made,  it  shall  order  the  confirmation  thereof.  If  it  shall 
appear  that  the  same  ought  to  be  modified,  and  the  court  shall 
be  sufficiently  informed  in  the  premises,  it  shall  modify  the 
same  to  conform  to  the  equities  in  the  premises ;  or  if  not  suf¬ 
ficiently  informed,  it  shall  order  the  commissioners  to  review 
and  correct  their  report,  and  may  make  specific  directions  in 
what  respect  they  shall  reform  their  report.  And  the  court 
may  make  all  necessary  orders  in  the  premises,  either  for  the 
continuance  of  the  hearing  or  other  lawful  purpose. 

Sec.  15.  If  the  report  is  referred  back  to  the  commissioners 
for  amendment,  the  court  may  fix  a  day  wdien  the  commission¬ 
ers  shall  again  present  their  report,  in  which  case  the  hearing 
shall  stand  adjourned  to  that  day,  and  no  further  notice  shall 
be  required  thereof.  If  no  day  shall  be  fixed  for  such  report, 
the  cause  shall  be  continued  to  the  next  term  of  court,  when  it 
shall  stand  for  hearing. 

Sec.  16.  When  the  report  of  the  commissioners  shall  be  con¬ 
firmed,  the  court  may  impanel  a  jury  of  twelve  men  competent 
to  serve  as  jurors,  who  shall  be  sworn  to  faithfully  and  impar- 


(1)  Form  of  Notice  by  Commissioners  upon  filing  Report. 

DRAINAGE  NOTICE. 

Public  notice  is  hereby  given  that  the  report  of  the  commissioners 
appointed  by  the  county  court  of  the  county  of - ,  State  of  Illi¬ 

nois  [or  commissioners  of  highways,  as  the  case  may  be'],  in  the  matter 

of  the  petition  of  A.  B.  for  a  drain  from - to - [or  as  the 

case  may  be],  was,  on  the - day  of - ,  18 — ,  filed  [ state  when 

filed],  and  that  application  will  be  made  to  [ state  the  court  or  justice  of 

the  peace]  on  the - day  of - ,  18 — ,  at  the  hour  of  —  o’clock, 

—  M.,  for  the  confirmation  of  such  report.  At  which  time  and  place 
all  persons  interested  may  appear  and  contest  the  confirmation 
thereof. 

Dated  this - day  of - ,  18 — . 

C.  D.,  1 

E.  F.,  [■  Commissioners. 

G.  H.,  J 
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tially  perform  the  duties  required  of  them  to  the  best  of  their 
understanding  and  judgment,  and  to  make  their  assessment  of 
damages  and  benefits  according  to  law  ;  or  the  court  may  direct 
that  a  jury  be  impaneled  before  a  justice  of  the  peace,  for  the  the  peace.0 
assessment  of  damages  and  benefits,  in  which  case  the  com¬ 
missioners  may  apply  to  any  justice  of  the  peace  in  the  county, 
who  shall  immediately,  without  the  formality  of  any  written  ^itterf 
application,  proceed  to  summon  and  impanel  a  jury  of  six  menaPPlicati0I)- 
competent  to  serve  as  jurors,  who  shall  be  sworn  in  the  same 
manner  as  is  above  provided  in  case  of  a  jury  impaneled  by  the 
court  in  which  the  proceeding  is  pending,  and  the  justice  shall 
enter  upon  his  docket  a  minute  of  such  proceeding  before  him,  Rocket, 
and  the  name  of  the  jurors.(l) 

Sec.  IT.  In  either  case  the  jurors  shall  elect  one  of  their  eject 
number  as  foreman,  and  shall  proceed  to  examine  the  land  to 


(1)  Proceedings  before  justices  of  the  peace .  The  law  does  not  prescribe  the 
particular  manner  of  proceeding  in  applications  to  justices  of  the  peace  under  the 
drainage  act.  The  act  having  provided  for  a  jury  of  six  men  only,  in  case  of  appli¬ 
cation  to  justices  of  the  peace,  it  would  seem  to  contemplate  that  the  proceedings 
should  be  conducted  in  like  manner  as  in  ordinary  trials  of  civil  cases  before  jus¬ 
tices  of  the  peace,  in  which  case  the  Constitution  provides  for  a  jury  of  less  than 
twelve  men.  Const.,  Art.  II.,  Sec.  5. 

The  venire  or  jury  warrant,  subpoena  for  witnesses  and  other  process  may  be  in 
the  same  form  as  in  trials  of  civil  cases,  with  changes  to  suit  the  occasion.  See 
Haines’  Treatise,  Part  I.,  Chap.  8. 

Form  of  Venire  or  Writ  for  summoning  Jury  for  assessment  of  Damages. 

State  of  Illinois,  \  ecf 
- County,  j  * 

The  people  of  the  State  of  Illinois  to  any  constable  of  said  county, 
Greeting : 

We  command  you  to  summon  six  men  of  your  county  to  appear 

before  me  at - ,  on  the  - day  of - ,  18 — ,  at  —  o’clock, 

—  M.,  who  are  not  of  kin  to  any  of  the  parties  in  interest,  to  make  a 
jury  in  a  matter  now  pending  before  me  relating  to  the  assessment 
of  damages  and  benefits  caused  by  a  certain  proposed  drain,  wherein 
C.  D.,  E.  F.  and  G.  H.  have  been  appointed  by  the  county  court  as 
commissioners,  and  have  you  then  and  there  the  names  of  the  jury 
and  this  writ. 

W  itness  my  hand,  this - day  of - ,  18 — . 

John  Doe,  J.  P. 

Form  of  Oath  of  Jurors  to  assess  Damages. 

You  and  each  of  you,  as  jurors  to  assess  damages  and  benefits  in 
the  case  now  in  hearing,  do  solemnly  swear  that  you  will  faithfully 
and  impartially  perform  the  duties  required  of  you  to  the  best  of 
your  and  each  of  your  understanding  and  judgment,  and  will  make 
your  assessment  of  damages  and  benefits  according  to  law. 

Form  of  Subpoena  for  Witnesses. 

State  of  Illinois,  \ 

- County,  f  s  * 

The  people  of  the  State  of  Illinois  to  A.  B. : 

You  are  hereby  commanded  to  appear  before  me  at - ,  on  the 

- day  of - ,  at  —  o’clock,  —  M.,  then  and  there  to  testify  the 

truth  in  a  matter  now’  pending  before  me,  relating  to  the  assessment 
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be  affected  by  the  proposed  work,  and  ascertain,  to  the  best  of 
their  ability  and  judgment,  the  damages  and  benefits  which 
will  be  sustained  by,  or  will  accrue  to,  the  land  so  affected  by 
the  construction  of  the  proposed  work,  and  shall  make  out  an 
assessment  roll,  in  which  shall  be  set  down  in  proper  columns 
the  names  of  owners,  when  known,  a  description  of  the  prem¬ 
ises  affected,  in  words  or  figures,  or  both,  as  shall  be  most  con¬ 
venient  ;  the  number  of  acres  in  each  tract,  and  if  damages 
are  allowed,  the  amount  of  the  same ;  and  if  benefits  are 
assessed,  the  amount  of  the  same ;  and  in  case  damages  are 
allowed  to  and  benefits  assessed  against  the  same  tract  of  land, 
the  balance,  if  any,  shall  be  carried  forward  to  a  separate 
column  for  damages  or  benefits,  as  the  case  may  be.(l) 

Sec.  18.  In  making  such  assessment  the  jury  shall  awTard 
and  assess  the  damages  and  benefits  in  favor  of  and  against 
each  tract  separately,  in  the  proportion  in  which  such  tract  of 


of  damages  and  benefits  caused  by  a  certain  proposed  drain,  upon 

the  petition  of  A.  B.,  from - to - ■,  and  this  you  are  not  to  omit 

under  the  penalty  of  the  law. 

Given  under  my  hand,  this - day  of - ,  18 — . 

John  Doe,  J.  P. 

Form  of  Minutes  of  Proceedings  before  the  Justice 
State  of  Illinois,  \ 

County  of - .  j 

Be  it  remembered  that  on  the  - - -  day  of - ,  18 — ,  application 

was  made  to  L.  M.,  a  justice  of  the  peace  in  and  for  said  county  of 

- ,  by  C.  D.,  E.  F.  and  G.  H.,  commissioners  appointed  by  the 

county  court  of  said  county,  to  lay  out  and  construct  a  drain  [or 
as  the  case  may  6c],  as  follows :  [describe  the  proposed  work,  briefly']  where¬ 
upon  a  jury  of  six  men,  competent  to  serve  as  jurors,  was  summoned, 
impaneled  and  sworn,  as  required  bylaw,  consisting  of  the  following 
named  persons,  to  wit:  [set  forth  the  names  of  jurors ].  The  jury 
elected  It.  S.,  one  of  their  number,  as  foreman,  and  proceeded  to 
examine  the  land  to  be  affected  by  the  proposed  work,  and  to  ascer¬ 
tain  the  damages  and  benefits  in  the  premises;  and  having  completed 

their  assessment  of  damages  and  benefits,  they  fixed  upon  the - 

day  of - ,  18 — ,  at  the  hour  of  —  o’clock  —  M.,  as  the  time  when, 

and - -  as  the  place  where  they  would  attend  before  the  aforesaid 

justice,  for  the  correction  of  their  assessment;  and  said  commission¬ 
ers  [or  jury,  as  the  case  may  be],  having  given  ten  days’  notice  of  such 
time  and  place,  as  required  by  law,  said  jury  did  appoint  the  time 
and  place  so  fixed  to  hear  objections  in  the  premises,  at  which  said 
L.  M.,  justice  of  the  peace  aforesaid,  presided,  and  having  heard  all 
objections  and  evidence  offered,  said  jury  diet  confirm  their  assess¬ 
ment  of  damages  and  benefits  as  follows:  [here  set  forth  briefly  the 
assessment  of  the  jury  as  confirmed],  and  the  same  being  certified  by  the 
foreman,  was  delivered  to  the  commissioners. 

L.  M.,  J.  P. 

(1)  Form  of  Assessment  Poll  by  Jury. 

An  assessment  roll  of  lands  as  made  by  [names  of  the  jurors],  jurors 
duly  selected  and  sworn  in  the  matter  of  the  petition  of  A.  B.  and 
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land  will  be  damaged  or  benefited ;  and  in  no  case  shall  any 
tract  of  land  be  assessed  for  benefits  in  a  greater  amount  than 
its  proportionate  share  of  the  estimated  cost  of  the  work  and 
expenses  of  the  proceeding,  nor  in  a  greater  amount  than  it 
will  be  benefited  by  the  proposed  work,  according  to  the  best 
judgment  of  the  jury. 

Sec.  19.  Whenever  it  shall  appear  to  the  jury  that  a  drain,  Equalization  of 
ditch,  levee  or  other  work  has  been,  in  whole  or  in  part,  con-  between 
structed  for  the  purpose  of  draining  any  land  to  be  affected  by  owners- 
the  work  proposed  under  this  chapter,  and  such  work  shall  be 
found  to  be  a  benefit  to  such  lands,  and  any  of  the  lands  to  be 
benefited  have  borne  any  part  of  the  expense  of  such  work, 
either  pursuant  to  an  assessment  or  otherwise,  the  jury  may 
allow  to  the  owner  of  such  land,  and  deduct  from  the  assess¬ 
ment  which  they  may  make  against  the  same,  the  amount  of 
the  expense  of  such  work  so  borne  by  such  lands,  or  such  part 
thereof  as  will  make  an  equality  of  burdens  and  benefits,  as 
between  the  several  owners  of  lands  benefited. 

Sec.  20.  When  the  jury  shall  have  completed  their  assess- Jury  fix  time 
ment  of  damages  and  benefits,  they  shall  fix  a  time  and  place  correct^ to 
when  and  where  they  will  attend,  in  case  the  jury  was  impan- assessment- 
eled  by  the  court  in  which  the  petition  is  filed,  before  some  jus¬ 
tice  of  the  peace  in  the  county  wThere  some  part  of  the  land 
affected  is  situated ;  or  if  the  jury  was  impaneled  by  a  justice 
of  the  peace,  before  the  same  justice,  for  the  correction  of  their 
assessment;  and  the  commissioners  or  the  jury  shall  give  atTeuclays. 
least  ten  days’  notice  of  such  time  and  place,  by  posting  notices  notice, 
as  required  in  section  two  of  this  chapter,  and  by  causing  a 
copy  of  such  notice  to  be  sent  by  mail,  addressed  to  each  owner 
or  occupant  of  land  allowed  for  damages  or  assessed  for  bene- 


others,  for  a  drain  [or  as  the  case  may  he]  from - to - [ giving 

a  br  ief  description  of  the  proposed  work] . 


Names  of  Owners. 

Description  of 
Premises. 

No.  of 
Acres. 

Am't  of 

Damages 

Allowed. 

* 

Am’t  of 
Benefits 
Allowed. 

Bal’nce 

of 

Benefits 

Bal’nce 

of 

Dam’gs. 

J.  S . 

N.  E.  Sec.  1,  etc... 
S.  W.  “  1,  etc... 

160 

160 

$100 

$100 

$50 

$150 

$50 

$50 

0.  P . 

Form  of  Certificate  of  Foreman  of  Jury  to  Assessment  Boll.  (See  Sec.  23.) 

I  do  hereby  certify  that  at  a  meeting  and  hearing  by  the  jurors  in 
the  matter  of  the  annexed  proceeding  and  assessment,  all  the  jurors 
being  present,  at - ,  on  the -  day  of  - - ,  18 — ,  for  the  cor¬ 

rection  of  said  assessment  roll,  due  notice  thereof  having  been  given, 
said  assessment  was  found  by  the  jury  in  all  things  correct  [or  as  the 
case  may  be]j  and  the  same  was  by  them  in  all  things  confirmed. 

Witness  my  hand,  this - day  of - ,  18 — . 

R.  S.,  Foreman  of  the  Jury. 
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corrections. 
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Vacancy  filled. 


fits,  whose  name  and  residence  is  known  to  the  commissioners. 
The  affidavit  of  any  credible  person  that  he  deposited  such 
notice  in  the  post  office,  addressed  to  the  owner  or  occupant 
named,  at  his  place  of  residence,  postage  paid,  shall  he  suf¬ 
ficient  evidence  of  the  sending  of  such  copy  of  notice  pursu¬ 
ant  to  this  section.  (1) 

Sec.  21.  The  jury  shall  appear  at  the  time  and  place 
appointed,  and  shall  hear  all  objections  that  may  then  and  there 
he  made  by  the  owners  or  occupants  of  any  lands  which  may 
be  allowed  damages  or  assessed  for  benefits,  or  by  the  commis¬ 
sioners,  to  the  allowance  of  damages  to  or  assessment  of  bene¬ 
fits  against  any  tract  of  land,  and  shall  make  such  corrections 
as  shall  seem  to  them  just,  and  shall  adjust  such  assessment  so 
as  to  make  the  same  just  and  equitable. 

Sec.  22.  At  such  hearing  the  justice  of  the  peace  shall  pre¬ 
side,  and  may  compel  the  attendance  of  witnesses  and  enforce 
order  in  the  same  manner  as  in  other  cases  before  justices  of 
the  peace ;  and  in  case  any  juror  impaneled  shall  fail  to  appear, 
may  attach  him  for  contempt,  or  may  impanel  another  in  his 
stead,  and  may  at  any  time  during  the  proceedings  in  making 
or  considering  their  assessment,  impanel  jurors  in  the  place  of 
any  who  shall  refuse  or  fail  to  act,  and  administer  to  such  jurors 
the  oath  required  by  the  sixteenth  section  of  this  chapter. 


( 1 )  Form,  of  Notice  of  Time  and  Place  when  Jury  will  attend  for  Correc¬ 
tion  of  Assessment. 

ASSESSMENT  NOTICE. 

Notice  is  hereby  given  to  whom  it  may  concern,  that  the  jury  im¬ 
paneled  by  L.  M.,  a  justice  of  the  peace  in  and  for - county, 

State  of  Illinois,  on  the - day  of - ,  18 — ,  to  assess  damages 

and  benefits  in  the  case  of  construction  of  a  drain  [or  as  the  case  may 

be],  as  follows :  [ describe  the  drain  briefly']  have  fixed  upon  the - 

day  of - ,  18 — ,  at  the  hour  of  —  o’clock  —  M.,  as  the  time,  and 

- as  the  place  when  and  where  said  jury  will  attend  for  the  pur¬ 
pose  of  correction  of  their  assessment  made  in  said  case,  when  and 
where  all  persons  interested  can  be  heard. 

Dated  this  — —  day  of - ,  18 — . 

[  To  be  signed  by  the  commissioners  or  jury.] 

The  affidavit  of  depositing  the  notice  in  the  post  office  may  be  indorsed  on  a 
copy  of  the  notice,  which  affidavit  may  be  in  the  following  form : 

Form  of  Affidavit  of  depositing  Notice  in  the  Post  Office. 

State  of  Illinois,  \ 

County  of - .  j  s‘ ' 

A.  B.,  being  duly  sworn,  doth  depose  and  say  that  ne  did,  on  the 

- day  of - ,  18 — ,  deposit  in  the  post  office  at - a  notice, 

of  which  the  within  [or  annexed]  is  a  true  copy,  which  was  addressed 
to - ,  at - ,  and  that  the  postage  thereon  was  first  duly  paid. 

Subscribed  and  sworn  to  this - )  A.  B. 

day  of - ,  18 — .  [■ 

L.  M.,  Justice  of  the  Peace,  j 
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Sec.  23.  If  no  objection  shall  be  made  to  the  assessment  at  if  no  objection 
the  time  and  place  so  appointed  to  hear  objections,  or  when  confirmed! 
found  correct,  or  corrected  upon  the  hearing,  the  jury  shall  con¬ 
firm  such  assessment,  which  shall  be  certified  by  the  foreman  by 

cf  the  jury  and  delivered  to  the  commissioners,  who  shall  return 
the  same  to  the  next  term  of  the  court  in  which  the  petition  ^J?trn  t0 
shall  have  been  filed,  and  the  same  shall  stand  for  hearing  at 
that  term,  or  may,  for  good  cause,  be  continued.  (1) 

Sec.  24.  The  commissioners,  or  any  person  who  shall  have^ppea^ 
made  objections  to  such  assessment,  may  appeal  from  the  find¬ 
ing  of  the  jury  to  the  court  in  which  the  assessment  is  returned, 
by  giving  notice  of  his  or  their  intention  to  take  such  appeal,  appiCj5°f 
within  ten  days  after  such  confirmation  by  the  jury,  and  filing 
with  the  clerk  of  such  court  his  or  their  bond,  payable  to  the 
opposite  party,  with  such  security  and  in  such  an  amount  asBond 
shall  be  approved  by  the  clerk,  conditioned  to  pay  all  costs  that  conditioned  to 
may  accrue  by  reason  ot  such  appeal,  and  it  the  appeal  is  by  benefits, 
an  owner  or  occupant  of  land  assessed  for  benefits,  to  pay  such 
an  amount  as  shall  be  found  against  him  on  account  of  benefits 
to  his  land  by  reason  of  such  work. (2) 


(1)  See  form  of  certificate  of  foreman  of  the  jury,  ante,  p.  157,  note  1. 

(2)  Form  of  Notice  of  Appeal  from  Finding  of  Jury . 

To - : 

Take  notice  that  the  undersigned,  being  a  person  who  made  objec¬ 
tions  to  the  assessment  in  the  matter  of  the  petition  of - for  a 

drain  [or  as  the  case  may  be~\  from - to - [ describing  the  drain 

or  work ]  intends  to  take  an  appeal  from  the  finding  of  the  jury  in 
said  matter,  which  appeal  will  be  taken  to  [ state  the  court  to  ivhich  the 
appeal  will  be  taken ] . 

Dated  this - day  of - ,  18 — .  A.  B. 

In  case  the  appeal  is  by  the  commissioners  of  highways,  the  following  may 
be  the  form  of  commencement  of  the  notice  : 

Take  notice  that  we,  the  commissioners  of  highways  of  the  town 

of - ,  etc. 

The  law  contemplates  that  the  notice  shall'be  served’on'the  opposite  party. 

Form  of  Bond  for  Appeal  from  Finding  of  the  Jury. 

Know  all  men  by  these  presents  that  we,  A.  B.  and  C.  D.,of - ,  in 

the  county  of - ,  State  of  Illinois,  are  held  and  firmly  bound  unto 

[the  commissioners  of  highways  of  the  town  of - ,  or  as  the  case 

may  be]  in  the  sum  of - dollars,  which  sum,  well  and  truly  to  be 

paid,  we  bind  ourselves,  our  heirs,  executors  and  administrators,  and 
each  of  them  firmly  by  these  presents.  Signed,  and  sealed  with  our 
seals,  this - -  day  of - ,  18 — . 

The  condition  of  the  above  obligation  is  such  that,  whereas,  the 
above  bounden  A.  B.  has  taken  an  appeal  from  the  finding  of  the 
jury  in  the  matter  of  [ here  describe  the  proceeding  briefly].  Now  if  the 
said  A.  B.  shall  pay  all  costs  that  may  accrue  by  reason  of  such 
appeal  [if  the  appeal  is  by  an  owner  or  occupant  of  land  assessed  for  ben¬ 
efits,  add  the  following :  And  shall  pay  such  an  amount  as  shall  be 
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Trial  of  appeal.  Sec.  25.  The  trial  upon  appeal  maybe  in  the  same  man¬ 
ner  as  other  appeals  from  justices  of  the  peace,  and  in 
case  the  assessment  of  damages  or  benefits  shall  be  changed 
from  that  returned  to  the  court,  the  court  shall  cause  the 
assessment  roll  to  be  amended  to  conform  thereto. 

Sec.  26.  When  the  assessment  roll  shall  have  been  corrected 
as  aforesaid,  or  in  case  no  correction  shall  be  required  to  be 
made,  the  court  shall  confirm  the  same,  and  cause  it  to  be 
spread  upon  the  records,  and  appeal  or  writ  of  error  shall  be 
allowed  therefrom. 

nfstaUmente  in  Sec.  ^ ^  ^ie  ^me  confirming  such  assessment,  it  shall 

be  competent  for  the  court  to  order  the  assessment  of  benefits, 

to  be  paid  in  installments  of  such  amounts,  and  at  such  times 

when  payable  as  will  be  convenient  for  the  accomplishment  of  the  proposed 
immediately.  .  ^ 

work,  otherwise  the  whole  amount  of  such  assessment  shall  be 
Lien  on  land,  payable  immediately  upon  such  confirmation,  and  shall  be  a 
lien  upon  the  lands  assessed  until  paid, 
cierk  certify  Sec.  28.  Immediately  after  the  entry  of  such  confirmation 
assessment  roil,  by  the  court,  the  clerk  shall  make  out  and  certify  to  the  com¬ 
missioners  a  copy  of  such  assessment  roll,  and  shall  also  make 
out  and  deliver  to  the  commissioners  separate  copies  of  the 
same,  pertaining  to  the  lands  situated  in  different  counties, 
which  shall  be  recorded  in  the  recorder’s  office  of  the  respec¬ 
tive  counties  in  which  the  lands  are  situated,  and  shall  be  notice 
of  the  lien  thereof  to  all  persons. 

Sec.  29.  The  commissioners,  upon  receiving  such  certified 
copy  of  such  assessment,  may  proceed  to  collect  the  same  or 
any  installment  thereof,  or  they  may  certify  such  assessment 
or  any  installment  thereof  which  they  may  be  entitled  to  col¬ 
lect  at  the  time,  to  the  county  clerk  of  the  county  in  which 
booksd  °n  tax  ^an(^s  assessed  may  be  situated,  who  shall  extend  the  same 
in  a  separate  column  upon  the  proper  tax  books  for  the  collec¬ 
tion  of  State  and  county  taxes,  and  such  assessment  or  install¬ 
ment  thereof  so  extended  shall  be  collected  and  enforced  in 
the  same  manner  as  State  and  county  taxes :  Provided ,  the 
owner,  agent  or  occupant  of  any  land  through  or  on  which 
any  drain,  ditch  or  levee  shall  be  constructed,  shall  have  the 
right,  under  the  direction  of  said  commissioners,  within  such 
time  as  they  shall  prescribe,  to  construct  such  drain,  ditch  or 
levee,  or  any  part  thereof,  at  his  own  cost ;  and  in  case  he 


Recorded  in 

recorder’s 

office. 


Commissioners 
proceed  to 
collect 
assessment. 

Certify  to 
county  clerk. 


Proviso. 


Owner  may 
construct  drain 


found  against  him  on  account  of  benefits  to  his  land  by  reason  of 
such  work],  then  the  above  obligation  to  be  of  no  effect,  otherwise 
to  remain  in  full  force  and  effect. 

A.  B.  [seal.] 
C.  D.  [seal.] 
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shall  so  construct  the  same,  he  shall  be  allowed  for  the  value 
thereof  upon  his  assessment. 

Sec.  80.  In  case  the  assessment  for  benefits  shall  he  pay-  ^^interSt 
able  in  installments,  such  installments  shall  draw  interest  at 
the  rate  of  ten  per  centum  per  annum,  payable  annually, 
from  the  time  of  the  confirmation  of  the  assessment  roll,  or 
from  such  subsequent  date  as  the  court  shall  direct,  until  they 
are  paid ;  and  such  interest  may  be  collected  and  enforced 
in  the  same  manner  as  the  assessment  or  any  installment 
thereof. 

Sec.  81.  When  the  commissioners  shall  have  elected  to  c°l-  nt  n0t 

lect  any  assessment  or  installment  thereof  themselves,  or  shall  returned  as 
not  have  caused  the  same  to  be  extended  upon  the  State  and  dt'lm(luent- 
county  tax  books,  and  any  assessment  or  installment  shall  be 
due  and  uncollected  at  the  time  for  making  return  of  the  tax 
books  for  the  collection  of  State  and  county  taxes  next  sue- How  collected 
ceeding  the  time  of  the  receipt  of  the  certified  copy  of  the  delinquent, 
assessment  by  the  commissioners,  or  the  falling  due  of  any 
installment,  the  commissioners  may  return  a  certified  list  of 
such  delinquent  lands,  with  the  amount  due  thereon,  to  the 
officer  who  shall  be  authorized  by  law  to  receive  the  return  of 
the  books  for  the  collection  of  State  and  county  taxes  in  the 
counties  or  respective  counties  where  the  lands  are  situated, 
who  shall  proceed  to  collect  and  enforce  the  same  in  the  same 
manner  as  other  taxes  or  special  assessments  are  enforced,  and 
shall  pay  over  the  amount  so  collected  to  the  commissioner. 

Sec.  32.  If  three  months  shall  not  intervene  between  the  if  three  months 
time  of  the  delivery  of  an  assessment  warrant  to  the  commis-  intervene, 
sioners,  or  the  falling  due  of  the  last  of  several  installments 
upon  any  such  warrant,  and  the  time  for  making  return  of  tax  Return,  when 
books  for  the  collection  of  State  and  county  taxes  in  thatmade' 
year,  the  commissioners  may  make  their  return  at  or  before 
the  time  for  making  such  returns  in  the  succeeding  year. 

Sec.  33.  The  commissioners  appointed  by  virtue  of  this  commissioners 
chapter  shall  not  collect  or  receive  any  money  for  the  purposes 
therein  specified,  until  they  shall  have  given  bond,  payable  to 
the  people  of  the  State  of  Illinois,  for  the  use  of  all  persons 
interested,  in  a  sum  not  less  than  twice  the  amount  of  theAmount- 
assessment  for  benefits,  payable  in  any  one  year,  with  such 
security  as  shall  be  approved  by  the  judge  of  the  court,  con- Approved  by 
ditioned  for  the  faithful  application  of  all  moneys  that  may  be  {Edition, 
received  by  them  as  such  commissioners,  and  to  make  due 
account  thereof  to  the  court  whenever  required,  which  bond 
shall  be  filed  in  the  court  in  which  the  proceedings  are  where  filed. 
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had.  The  court  may  require  additional  bond  from  time  to 
time.(l) 

Sec.  84.  The  commissioners,  when  appointed  and  qualified 
pursuant  to  this  chapter,  may  do  any  and  all  acts  that  may  be 
necessary  in  and  about  the  surveying,  laying  out,  constructing, 
repairing,  altering,  enlarging,  cleaning,  protecting  and  main¬ 
taining  any  drain,  ditch,  levee  or  other  work  for  which  they 
shall  have  been  appointed,  including  all  necessary  bridges, 
crossings,  embankments,  protections,  dams  and  side  drains,  and 
may  employ  all  necessary  agents  and  servants,  and  enter  into 
all  necessary  contracts,  and  sue  and  be  sued. 

Sec.  35.  The  commissioners  may  borrow  money,  not  exceed¬ 
ing  in  amount  the  amount  of  assessment  unpaid  at  the  time  of 
borrowing,  for  the  construction  of  any  work  which  they  shall 
be  authorized  to  construct,  and  may  secure  the  same  by  notes 
or  bonds,  bearing  interest  at  a  rate  not  exceeding  ten  per  cent, 
per  annum,  and  not  running  beyond  one  year  after  the  last 
assessment,  on  account  of  which  the  money  is  borrowed,  shall 
fall  due,  which  notes  or  bonds  shall  not  be  held  to  make  the 
commissioners  personally  liable  for  the  money  borrowed,  but 
shall  constitute  a  lien  upon  the  assessment  for  the  repayment 
of  the  principal  and  interest  thereof. 

Sec.  36.  When  it  shall  appear  that  a  drain,  ditch,  levee  or 
other  work  has  been,  in  whole  or  in  part,  constructed  for  the 
purpose  of  draining  any  land  to  be  benefited  by  the  construc¬ 
tion  of  any  work  which  they  shall  be  authorized  to  construct, 
and  the  whole  or  any  part  of  the  cost  of  such  work  shall  have 


(1)  Form  of  Commissioner's  Bond. 

Know  all  men  by  these  presents  that  we,  L.  M.,  O.  P.  and  R.  S., 
commissioners  appointed  by  [ state  the  appointment,  or  if  commissioners 
of  highways,  add  their  title  of  office  in  the  usual  form'],  are  held  and 
firmly  bound  unto  the  people  of  the  State  of  Illinois  for  the  use  of 

[here  name  the  persons  interested],  in  the  sum  of - dollars,  which 

sum,  well  and  truly  to  be  paid,  we  bind  ourselves,  our  heirs,  execu¬ 
tors  and  administrators,  and  each  of  them,  firmly  by  these  presents. 

Signed,  and  sealed  with  our  seals,  this - day  of - ,  18 — . 

The  condition  of  the  above  obligation  is  such,  that  if  the  above 
bounden  commissioners  [or  commissioners  of  highways,  as  the  case 
may  be],  shall  faithfully  apply  all  moneys  that  may  be  received  by 
them  as  such  commissioners  on  account  of  assessments  for  benefits 
in  the  matter  of  [ here  state  briefly  the  case  in  which  the  assessment  is 
made,  and  the  court  where  pending],  and  shall  make  due  account  thereof 
to  the  court  where  said  proceedings  are  pending,  whenever  required, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
effect. 

L.  M.,  [seal.] 
O.  P.,  [seal.] 
R.  S.,  [seal.] 
Commissioners,, 
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been  paid  or  incurred  by  any  person  or  corporation,  if  such 
work  shall  be  valuable  for  the  purposes  of  draining  the  land, 
and  can  be  made  useful  therefor  by  such  commissioners,  accord 
ing  to  their  plans,  that  they  may  allow  and  pay  to  such  per¬ 
son  or  corporation  the  actual  value  thereof  for  such  purpose. 

Sec.  37.  All  damages  over  and  above  the  benefits  to  any 
tract  of  land  shall  be  payable  out  of  the  amounts  assessed 
against  other  lands  for  benefits,  and  shall  be  paid  or  tendered 
to  the  owner  thereof,  before  the  commissioners  shall  be  author¬ 
ized  to  enter  upon  his  land  for  the  construction  of  any  work 
thereon.  In  case  the  owner  is  unknown,  or  there  shall  be  a  owner 

.  •,  .  i  i  i  i  i  *  .  IS  unknown. 

contest  m  regard  to  the  ownership  ot  the  land,  or  the  commis¬ 
sioners  cannot  for  any  reason  safely  pay  the  same  to  the  owner, 
they  may  deposit  the  same  with  the  clerk  of  the  court,  and  the  Deposit, 
court  may  order  the  payment  thereof  to  such  party  as  shall 
appear  to  be  entitled  to  the  same. 

Sec.  38.  The  court  may  at  any  time  remove  any  commis- court  may 

t/  */  */  remove  com,- 

sioner  appointed  by  it,  and  appoint  another  in  his  place,  and  missioned, 
may  fill  all  vacancies  by  death,  resignation,  removal  or  other- vacancies.1 
wise,  and  may  appoint  a  new  commission,  or  authorize  the 
commissioners  appointed  to  repair  or  cleanse  any  work,  ditch 
or  drain  that  shall  have  been  constructed. 

Sec.  39.  Any  one  or  more  new  assessments  may  be  made  in  assessments 
the  manner  hereinbefore  provided,  on  the  suggestion  of  the 
commissioners,  or  any  owner  or  occupant  of  lands  affected  by 
any  work  authorized  by  this  chapter,  either  to  supply  any 
deficiency  in  any  other  assessment,  or  to  repair,  alter,  enlarge, 
cleanse,  protect  or  maintain  any  drain,  ditch,  levee  or  other 
work  constructed  by  virtue  of  this  chapter. 

Sec.  40.  The  commissioners  shall  receive  for  their  services  compensation 

-ip  11  i  .  of  commission- 

the  sum  ot  three  dollars  per  day  tor  each  day  they  shall  be  ers  and  others. 

actually  engaged  in  the  business  of  their  appointment.  They 

shall  fix  the  compensation  of  all  other  servants  and  agents 

Sec.  41.  The  commissioners  shall,  as  often  as  once  in  each  ma??reporters 
year  after  their  appointment,  and  as  much  oftener  as  the  court  once  a  year, 
shall  require,  make  a  report  to  the  court  by  which  they  were 
appointed,  showing  the  amount  of  money  by  them  collected, 
and  the  amount  and  kind  of  work  done,  and  the  manner  in 
which  the  same  is  being  done. 

Sec.  42.  When  the  cost  of  any  proposed  drain,  ditch,  levee  when  proceed - 
or  other  work  authorized  by  this  chapter  to  be  done  will  not  before  justice 
exceed  the  sum  of  five  thousand  dollars,  and  will  not  extend of  the  peace 
through  or  into  more  than  three  congressional  townships,  the 
petition  may,  if  the  petitioners  shall  so  elect,  be  filed  with  a 
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justice  of  the  peace  in  the  county  where  the  land  to  be  affected, 
or  the  major  part  thereof,  is  situated ;  and  all  the  proceedings 
colmty'coiirt.  authorized  by  this  chapter  to  be  had  in  the  county  court,  in 
cases  where  the  petition  is  filed  in  such  court,  may  be  had 
before  such  justice  of  the  peace,  and  the  assessment  of  dam¬ 
ages  and  benefits  shall  be  conducted  before  such  justice  in  the 
same  manner,  as  near  as  may  be,  as  in  cases  commenced  by 
petition  before  such  county  court.  And  appeals  may  be  taken 
from  the  final  judgment  of  the  justice  of  the  peace  to  the 
county  court,  within  the  same  time  and  in  the  same  manner  as 
appeals  may  be  taken  from  the  findings  of  the  jury  in  cases 
commenced  in  the  county  court ;  and  the  assessment  of  bene¬ 
fits  may  be  collected  and  enforced  as  in  such  cases  before  the 
county  court. 

Commissioners  Sec.  43.  When  the  proceedings  shall  be  had  before  a  justice 
act^as’commis-  of  the  peace,  the  justice  shall  direct  the  commissioners  of  high- 
structwork0n"  ways  the  town  or  township  —  or  in  case  the  drain,  ditch  or 
other  work  shall  be  located  in  several  towns  or  townships,  the 
commissioners  of  the  several  townships  as  a  joint  board — to 
lay  out  and  construct  such  work,  and  perform  the  duties 
required  of  commissioners  appointed  under  this  chapter  ;  and 
such  commissioners  of  highways  shall  have  all  the  power  and 
authority,  and  may  perform  all  acts,  and  shall  discharge  all  the 
duties,  bestowed  upon  or  required  of  commissioners  appointed 
by  the  county  court. (1) 

If  comm  is-  SeCc  44.  If  any  commissioner  of  highways  shall  refuse  or 

ways  neglect^1"  neglect  to  discharge  any  of  the  duties  imposed  upon  him  by 
duty,  liable  to  virtue  of  this  chapter,  he  shall,  for  every  such  refusal  or  neglect, 
be  liable  to  any  party  aggrieved  for  all  damages  sustained  by 
him,  and  upon  conviction  may  be  fined  in  any  sum  not  exceed¬ 
ing  one  hundred  dollars,  and  be  removed  from  his  office. 

Penalty  for  Sec.  45.  Any  person  who  shall  wrongfully  and  purposely 

inilirv  tr\  rlitnh  ^  *  O  t /  II  t/ 

J  y  'fill  up,  cut,  injure,  destroy,  or  in  any  manner  impair  the  use¬ 
fulness  of  any  drain,  ditch  or  other  work  constructed  under 


(1)  Form  of  Direction  by  Justice  to  Commissioners  of  Highways  to  lay  out 

Drain. 

To  the  Commissioners  of  Highways  of  the  town  of - ,  county  of 

- ,  State  of  Illinois  : 

A  petition  having  been  duly  filed  with  the  undersigned,  L.  M.,  a 

justice  of  the  peace  in  said  county  of - ,  for  the  construction  of  a 

drain  [or  as  the  case  may  be~\  as  set  forth  in  said  petition,  a  copy  of 
wnichds  hereunto  annexed,  showing  the  premises  in  question,  you 
are  hereby  directed  to  proceed  in  the  matter  as  required  by  the  stat¬ 
ute  in  such  cases  made  and  provided. 

Witness  my  hand  this - day  of - ,  18 — . 

L.  M.,  Justice  of  the  Peace. 


DIY.  III.] 


AMENDATORY  ACT. 


175 


this  chapter,  or  that  may  have  been  heretofore  constructed 
for  the  purposes  of  drainage  or  protection  against  overflow, 
may  be  fined  in  any  sum  not  exceeding  two  hundred  dollars, 
to  be  recovered  before  a  justice  of  the  peace  in  the  proper  Penalty 
county;  or  if  the  injury  be  to  any  levee,  whereby  lands  shall  before  justice, 
be  overflowed,  he  may,  on  conviction  in  any  court  of  compe¬ 
tent  jurisdiction,  be  fined  in  any  sum  not  exceeding  five  thou¬ 
sand  dollars,  or  imprisoned  in  the  county  jail  not  exceeding 
one  year,  or  both,  in  the  discretion  of  the  court.  All  com-  in  name  of  the 
plaints  under  this  section  shall  be  in  the  name  of  the  people people‘ 
of  the  State  of  Illinois,  and  all  fines  when  collected  shall  be 
paid  over  to  the  proper  commissioners,  to  be  used  for  the  work 
so  injured. 

Sec.  46.  In  addition  to  the  penalties  provided  in  the  pre- Party  injuring 
ceding  section,  the  person  so  wrongiully  and  purposely  filling  damages, 
up,  cutting,  injuring,  destroying  or  impairing  the  usefulness 
of  any  such  drain,  ditch,  levee  or  other  work,  shall  be  liable 
to  the  commissioners  having  charge  thereof  for  all  damages 
occasioned  to  such  work,  and  to  the  owners  and  occupants  of 
land  for  all  damages  that  may  result  to  them  by  such  wrong¬ 
ful  act,  which  may  be  recovered  before  a  justice  of  the  peace,  Recovered 
if  within  his  jurisdiction,  or  before  any  court  of  competent before  justice* 
jurisdiction. 

By  an  amendatory  act  in  regard  to  ditches  and  levees, 
approved  April  29,  1873,  it  is  enacted: 

Sec.  2.  That  every  order  of  confirmation  heretofore  made  Payment  of 
by  any  court  of  any  assessment  roll  in  which  interest  is intcrest  ratlfied 
ordered  or  adjudged  to  be  paid  on  installments  from  the  time 
of  such  confirmation,  or  a  date  therein  named,  or  in  the  man¬ 
ner  provided  in  the  preceding  section  [Sec.  30],  is  hereby 
ratified  and  confirmed,  and  the  interest  may  be  collected  and 
enforced  on  the  several  sums  in  said  order  mentioned,  from  the  Payment 
respective  dates  or  times  set  forth  for  the  payment  thereof  in  enlorced- 
such  order  of  confirmation  as  the  same  falls  due,  in  like  man¬ 
ner  as  the  principal  of  the  assessment. 

Sec.  3.  This  act  shall  not  be  construed  to  impair  any  assess- Not  to  impair 
ment  made  or  confirmed,  or  any  bonds  or  other  evidence  of  Assessment, 
indebtedness  issued  under  the  act  to  which  this  is  an  amend¬ 
ment. 
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FENCES. 

Section  1.  In  counties  under  township  organization  the 
town  assessor  and  commissioners  of  highways  shall  be  ex  officio 
fence  viewers  in  their  respective  towns.  In  counties  not  under 
township  organization  the  county  board,  at  their  annual  meet¬ 
ing  in  December,  shall  appoint  three  fence  viewers  in  each 
precinct,  who  shall  hold  their  office  for  one  year,  and  until 
their  successors  are  appointed. 

Sec.  2.  Fences  four  and  one-half  feet  high,  and  in  good 
repair,  consisting  of  rails,  timber,  boards,  stone,  hedges,  or 
whatever  the  fence  viewers  of  the  town  or  precinct  where  the 
same  shall  lie  shall  consider  equivalent  thereto,  shall  be  deemed 
legal  and  sufficient  fences  :  Provided ,  that  in  counties  under 
township  organization  the  electors  at  any  annual  town  meeting 
may  determine  what  shall  constitute  a  legal  fence  in  the  town, 
and  in  counties  not  under  township  organization  the  power  to 
regulate  the  height  of  fences  shall  be  vested  in  the  county 
board. 

Sec.  3.  Where  two  or  more  persons  shall  have  lands  adjoin¬ 
ing,  each  of  them  shall  make  and  maintain  a  just  proportion 
of  the  division  fence  between  them,  except  the  owner  of  either 
of  the  adjoining  lands  shall  choose  to  let  such  land  lie  open: 
Provided ,  that  where  owners  of  adjoining  lands,  by  mutual 
agreement,  have  heretofore  built,  or  may  hereafter  build,  their 
respective  portions  of  a  partition  fence,  it  shall  not  be  lawful 
for  either  to  remove  his  part  of  said  fence,  so  long  as  he  may 
crop  or  use  such  lands  for  farm  purposes,  or  without  giving  the 
other  party  one  year’s  notice,  in  writing,  of  his  intention  to 
move  his  portion  of  the  fence. (1) 


ArPROVED 
March  24. 
‘In  Force 
July  1,1874. 


Fence  viewers. 
Appointment. 


What  is  a  law¬ 
ful  fence. 


Proviso. 

Power  of  town 
meetings  and 
county  boards. 


Division  fences. 


Proviso. 


Moving  par¬ 
tition  fence. 

Notice  in 
writing. 


(1)  Adjoining  owners  should  endeavor,  if  possible,  to  mutually  agree  as  to  the 
proportion  that  each  shall  maintain  of  the  division  fence  between  their  adjoining 
Sands ;  the  agreement  should  be  reduced  to  writing,  each  party  taking  a  copy.  The 
following  is  suggested  as  a  convenient  form  for  such  agreement : 

Form,  of  Agreement  to  divide  and  maintain  a  division  fence  between  adjoin¬ 
ing  owners. 

This  agreement,  made  this - day  of - ,  A.D.  one  thousand 

eight  hundred  and  - ,  between  A.  B.,  of  the  town  of - ,  in  the 

county  of - ,  and  the  State  of  Illinois,  of  the  one  part,  and  C.  D.,  of 

the  same  town,  of  the  other  part,  witnesseth,  that  whereas  the  said 
A.  B.  has  heretofore  erected  a  fence  on  the  division  line  between  his 
lands  and  the  lands  of  the  said  C.  D.,  which  said  fence  commences  at 
[describe  the  location  of  the  fence'].  And  whereas,  after  the  erection  of 
said  fence,  the  said  C.  D.  inclosed  a  field  on  the  east  side  of  said  divi- 
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when  owner  Sec.  4.  When  any  person  shall  have  chosen  to  let  his  land 

incloses  land,  n  /v  .i  *r» 

shall  pay  lie  open,  it  he  shall  afterward  inclose  the  same,  or  it  any  owner 
owner  p?opor-  °f  land  adjoining  upon  the  inclosure  of  another  shall  inclose 
divisioi7fencef^e  same  llPon  the  inclosure  of  another,  he  shall  refund  to  the 
*  owner  of  the  adjoining  lands  a  just  proportion  of  the  value  at 
that  time  of  any  division  fence  that  shall  have  been  made  by 
such  adjoining  owner,  if  the  same  shall  be  a  ditch  or  hedge, 


sion  line,  so  that -  rods  of  said  fence,  commencing  at  the,  etc. 

[describe  the  location  of  said  portion  of  the  fence'],  has  become  and  now 
is  a  partition  fence  between  the  fields  of  the  said  A.  B.  and  C.  D. ;  and 

whereas,  the  said  C.  D.  has  paid  to  the  said  A.  B. - dollars,  being 

in  full  for  one-half  of  the  value  of  said rods  of  fence,  it  is  there¬ 
fore  agreed  between  the  parties  hereto  that  the - rods  of  fence  on 

the  north  part  of  said - rods  shall  be  well  and  sufficiently  main¬ 

tained  and  kept  in  repair  by  the  said  A.  B.,  and  the  remainder  of  said 
- rods  shall  be  kept  in  like  repair  by  the  said  C.  D. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

A.  B.  [seal.] 

C.  D.  [seal.] 

Form  of  Notice  by' adjoining  owner  of  his  intention  to  remove  his  share  of 

partition  fence. 

To  H.  B. : 

Sir:  —  You  will  take  notice  that  I  intend  to  remove  my  portion  of 
the  partition  fence  on  the  line  of  our  adjoining  lands  [describe  the  loca¬ 
tion  of  the  fence  with  reasonable  certainty],  that  my  said  lands  may  here¬ 
after  lie  open,  and  that  I  shall  remove  the  same  after  the  expiration 
of  one  year  from  the  date  of  your  receiving  this  notice. 

Dated  this  * - -  day  of - ,  A.D.  18 — .  J.  G. 

It  is  the  intention  of  the  law  that  only  those  having  inclosed  lands  adjoining 
shall  be  required  to  maintain  partition  fences  between  their  own  and  the  uext  ad¬ 
joining  inclosures.  If  at  the  time  the  fence  viewers  act  in  determining  that  ono  of 
the  occupants  of  adjoining  lands  shall  erect  and  maintain  or  pay  for  a  part  of  a  divi¬ 
sion  fence,  the  lands  of  such  party  are  uninclosed,  their  proceedings  are  without 
jurisdiction  and  void.  Bechtel  v.  Neilson  et  al.,  19  Wis.  R.,  49.  And  unless  the  pro¬ 
ceedings  are  valid,  the  plaintiff  cannot  recover  under  the  statute  for  building  the 
defendant’s  part  of  the  fence.  Fairbanks  v.  Childs,  44  N.  H.  Rep.  R.,  458. 

Where  the  owners  of  tivo  adjoining  tracts  of  land  join  their  fences  so  as  to 
have  but  one  field  in  common,  and  no  division  fences  built,  it  is  the  business  of  one 
to  see  that  the  fence  of  the  other  is  sufficient  to  turn  ordinary  stock.  Stoner  et  al.  v. 
Shugart,  Jr.,  45  Ill  R„  77.  See  Seeley  v.  Peters,  5  Gilm.  R.,  130. 

The  law  in  relation  to  'partition  fences  does  not  apply  to  ornamentarpartition 
fences  between  city  and  village  lots,  but  to  the  ordinary  fences  of  the  country,  such 
as  are  usually  built  on  agricultural  lands.  Brooks  v.  Allen,  1  Wis.  R.,  127. 

A  partition  fence ,  whether  existing  by  agreement,  by  acquiescence,  or  under 
the  statute,  cannot  be  removed  until  the  parties  interested  in  its  remaining,  are 
properly  notified  of  the  intended  removal.  McCormick  v.  Tate,  20  Ill.  R.,  334. 

Where  a  party  removes  a  partition  fence  wrongfully,  and  his  stock  enters  upon 
another’s  premises,  he  will  be  liable.  Stoner  et  al.  v.  Shugart,  Jr.,  45  Ill.  R.,  77. 

A  person  is  not  bound  to  maintain  partition  fences  against  the  cattle  of  an¬ 
other  who  is  not  an  adjoining  owner  or  occupant.  Aylesworth  v.  Herrington ,  17  Mich. 
R.,  417. 

The  general  rule  that  a  party  who  is  the  owner  of  personal  property  .which  is 
upon  the  land  of  another,  cannot  therefore  enter  to  take  it  away,  does  not  apply  to 
an  entry  necessary  to  enable  a  person  to  make  his  part  of  a  fence.  As  the  iaw  re¬ 
quires  each  owner  to  make  his  portion  of  the  fence,  this  duty  carries  with  it  the 
right  to  such  necessary  occupation  for  the  time  being  as  is  required  to  enable  him 
to  comply.  Carpenter  v  Halsey,  60  Barb.  R.,  45. 

The  legislature  of  a  State  has  the  constitutional  power  to  regulate,  by  stat¬ 
ute,  the  relative  rights  and  responsibilities  of  the  proprietors  of  inclosed  land  and 
the  owners  of  stock  going  at  large  or  kept  in  adjacent  inclosures  Wills  v.  Walters, 
5  Bush.  (Ky.),  351. 
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and  if  the  same  be  not  a  ditch  or  hedge,  he  shall  immediately 
build  his  proportion  of  such  division  fence,  or  refund  to  said 
adjoining  owner  a  just  proportion  of  the  value  at  that  time  of 
such  fence. 

Sec.  5.  The  value  of  such  fence,  and  the  proportion  thereof  Value  and 
to  be  paid  by  such  person,  and  the  proportion  of  the  division  determined  by 
fence  to  be  made  and  maintained  by  him,  in  case  of  his  inclos- feuc®  viewers- 
ing  his  land,  shall  be  determined  by  two  fence  viewers  of  the 
town,  in  counties  under  township  organization,  and  in  other 
counties  by  any  two  fence  viewers  of  the  precinct.(l) 

Sec.  6.  If  any  person  neglects  to  repair  or  rebuild  a  division  Neglect  to 
fence,  or  portion  thereof  which  he  ought  to  maintain,  any  two feSce:  fence0’1 2 
fence  viewers  of  the  town  or  precinct,  as  the  case  may  be,  shall,  anectsame  to 
on  complaint  by  the  party  aggrieved,  after  giving  due  notice  be  done, 
to  each  party,  examine  such  fence,  and  if  they  deem  the  same 
to  be  insufficient,  they  shall  so  notify  the  delinquent  party,  and 
direct  him  to  repair  or  rebuild  the  same  within  such  time  as 
they  may  deem  reasonable. (2) 


(1)  Fence  viewers  are  made  the  sole  judges  in  controversies  concerning  divi¬ 
sion  fences,  and  of  the  sufficiency  of  such  fences,  as  well  as  of  all  other  fences,  and 
are  to  decide  by  direct  examination  of  the  premises.  Fox  v.  Beebe,  24  Conn.  R.,  271. 

It  is  held  that  any  person  occupying  land,  and  interested  In  the  making  and  main¬ 
taining  a  division  fence,  be  his  estate  or  interest  in  the  premises  what  it  may,  is 
entitled  to  avail  himself  of  the  provisions  of  the  statute  in  reference  to  division 
fences  •  the  remedy  is  not  limited  to  the  owner  of  the  fee.  Bronk  v.  Becker,  17  Wend., 
320. 

(2)  The  complaint  to  the  fence  viewers  by  a  party  aggrieved  is  not  required  to 
be  in  writing.  It  will  be  proper,  however,  that  the  notice  to  the  parties  by  the  fence 
viewers,  and  subsequent  proceedings,  should  be  reduced  to  writing.  The  proceed¬ 
ings  of  fence  viewers  should  be  treated,  as  to  matters  of  form,  with  at  least  the 
indulgence  extended  to  proceedings  before  justices  of  the  peace;  and  where  it 
appeared  that  a  party  was  notified  verbally,  and  by  the  opposite  party,  and  was 
present  at  the  meeting  of  the  fence  viewers,  and  made  no  objection  at  that  time,  the 
notice  was  held  sufficient.  Talbot  v.  Blacklege,  22  Iowa  R.,  572. 

Form  of  Notice  to  Parties  by  two  Fence  Viewers  for  examination  of  Fence . 

ToC.D.: 

You  are  hereby  notified  that  complaint  having  been  made  by  A.  B. 

to  the  undersigned,  fence  viewers  of  the  town  of - ,  that  you  have 

neglected  to  \_state  wliat  is  complained  of],  and  that  we  shall  on  the 

- day  of - ,  18 — ,  at  the  hour  of  —  o’clock,  —  M.,  proceed  and 

examine  such  fence  with  a  view  to  such  action  in  the  premises  as  the 
case  shall  require. 

Dated  this - day  of - ,  18—. 

L.  M.  \  Fence 
R.  S.  /  Viewers. 

Form  of  Direction  by  Fence  Viewers  to  repair  or  rebuild  Fence . 

- County,  \  * 

Town  of - .  J 

Complaint  having  been  made  by  A.  B.  to  the  undersigned,  fence 

viewers  of  said  town  of - ,  that  \_state  the  complaint  as  m  the  notice ] 

we  did,  having  given  due  notice  thereof  to  ea^h  party  in  the  prem¬ 
ises,  proceed,  on  the  - -  day  of - ,  18—  and  examine  such 
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Disputes  Sec.  7.  If  disputes  arise  between  the  owners  of  adjoining 

owners  settled  lands,  concerning  the  proportion  of  fence  to  be  made  or  main- 
hv  fence  tained  by  either  of  them,  such  disputes  shall  be  settled  by  any 


viewers. 


Each  party 
choose  one 
fence  viewer. 


Notice. 


two  of  the  fence  viewers  of  the  town  or  precinct,  as  the  case 
may  be,  and  in  such  cases  it  shall  be  the  duty  of  the  two  fence 
viewers  to  distinctly  mark  and  define  the  proportion  of  the 
fence  to  be  made  or  maintained  by  each.(l) 

Sec.  8.  When  any  of  the  above  mentioned  matters  shall  oe 
submitted  to  fence  viewers,  each  party  shall  choose  one ;  and 
if  either  neglect,  after  eight  days’  notice,  in  writing,  to  make 
such  choice,  the  other  party  may  select  both.  And  for  all  pur¬ 
poses  of  notice  under  this  act,  it  shall  be  sufficient  to  notify  the 
tenant  or  person  in  possession  of  said  adjoining  premises,  when 


fence,  and  did  and  do  deem  the  same  to  be  insufficient,  and  do  direct 
1  hat  [ state  the  direction  or  order  made ] . 

Witness  our  hands,  this - day  of - ,  18 — . 

L.  M.  1  Fence 
R.  S.  /  Viewers. 

The  fence  viewers ,  in  their  proceedings  on  the  complaint  of  a  person 
aggrieved,  would  undoubtedly  be  confined  to  the  subject  of  the  complaint.  If  that 
related  to  the  repairing  of  a  fence,  they  probably  would  not  have  authority  to  assign 
to  the  adjoining  occupants  their  respective  share  of  the  fence,  and  direct  the  rebuild¬ 
ing  within  a  specified  time.  Sears  v.  Charlemont,  6  Allen  R.,  (Mass.)  437. 

The  application  or  complaint  to  the  fence  viewers  may  include  the  whole  subject 
in  controversy ;  but  before  a  party  can  be  affected  by  the  acts  or  decisions  of  the 
fence  viewers,  he  must  have  notice.  Fairbanks  v.  Childs,  44  N.  H.  R.,  458. 

A  good  and  sufficient  fence  must  be  not  merely  one  which  will  turn  ordinary 
stock,  but  one  that  will  turn  stock  even  though,  to  some  extent,  unruly.  C.&A. 
R.  11.  Co.  v.  Utley,  39  Ill.  R.,  411. 

The  common  law  rule  requiring  the  owner  of  stock  to  keep  it  upon  his  own 
land  has  been  recognized,  in  some  cases,  in  this  State,  as  governing  inside  or  division 
fences.  Headen  v.  Rust,  39  Ill.  R.,  186. 

1  Yhere,  in  a  field  occupied  by  several  persons,  there  is  an  inner  fence,  one  of 
the  occupants  of  the  field  cannot  remove  such  inner  fence  at  pleasure,  though  he 
may  be  the  owner  thereof,  without  rendering  himself  liable  to  his  co-occupant  for 
any  damages  resulting  therefrom.  Nor  is  it  any  defense  to  an  action  of  trespass, 
growing  out  of  the  removal  of  the  inner  fence,  to  show  that  the  complaining  party 
was  bound  to  keep  the  outer  fence  in  repair,  or  that  he  might  have  repaired  the 
same  at  small  expense.  Buckmasterx.  Cool,  12  Ill.  R.,  74. 

In  an  action  to  recover  for  the  trespasses  committed  in  the  field  of  the  plain¬ 
tiff  by  the  hogs  of  the  defendant,  it  appeared  the  hogs  entered  the  plaintiff’s  field 
through  a  division  fence  from  an  adjoining  field  owned  by  the  defendant,  such  divi¬ 
sion  fence  being  owned  entirely  by  the  plaintiff.  Held,  the  fence  was  not  a  partition 
fence  under  the  statute,  hence,  the  question  of  its  sufficiency  was  not  involved. 
Under  such  circumstances  the  rule  of  the  common  law  prevails,  that  each  man  is 
bound  to  take  care  of  and  keep  his  animals  on  his  own  land.  McBride  v.  Lynd,  55 
111.  R.,  411. 

(1)  Where  a  dispute  arises  as  to  the  proportion  of  a  fence  to  be  maintained 
by  each  party,  it  may  be  settled  by  fence  viewers,  even  where  there  has  been  an 
agreement  on  the  subject.  Burger  v.  Kortwright,  4  Johns.  R.,  414. 

The  decision  of  the  fence  viewers  as  to  the  proportion  of  fence  of  each  party,  is 
not  necessary  where  there  is  no  dispute  between  them.  Willoughby  v.  Cotton,  9 
Johns.  R.,  136. 

The  fence  viewers  have  authority  to  determine  what  portion  of  a  division  fence 
shall  be  paid  for  or  repaired  by  an  adjoining  occupant,  but  over  the  payment  of  the 
same  so  ascertained  they  have  no  control.  In  a  suit  for  money  awarded  by  fence 
viewers  to  be  due  from  one  adjoining  proprietor  to  another  for  a  partition  fence 
voluntarily  built  by  the  latter,  evidence  that  he  was  paid  for  the  same  by  the  person 
who  subsequently  conveyed  the  adjoining  premises  to  the  former,  is  admissible. 
Butler  v.  Barlorc,  2  Wis.  R..  10. 

It  is  held  that  an  appraisal  by  fence  viewers  does  not  prevent  a  party  from  proving 
by  other  evidence  the  expense  of  building  the  adjoining  owner’s  portion  of  a  divi¬ 
sion  fence  in  a  suit  brought  to  recover  the  cost  of  such  portion.  Perkins  v.  Perkins, 
44  Barb.  R.,  134. 
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the  owner  thereof  is  not  a  resident  of  the  town  in  which  such 
fences  are  situated. (1) 

Sec.  9.  The  two  fence  viewers  so  chosen  shall  examine  the  Fence  viewers 
premises,  and  hear  the  allegations  of  the  parties.  In  case  of  cTseof 
their  disagreement,  they  shall  select  another  fence  viewer  to  act  disagreement, 
with  them ;  and  the  decision  of  any  two  of  them  shall  be  final 
upon  the  parties  to  such  dispute,  and  upon  all  parties  holding 
under  them. 

Sec.  10.  The  decision  of  the  fence  viewers  shall  be  reduced  Decision 
to  writing ;  shall  contain  a  description  of  the  fence,  and  of  the  writing! t0 
proportion  to  be  maintained  by  each,  and  their  decision  upon 


(1)  Form  of  Notice  toadjoining  Owners  to  choose  Fence  Viewers  to  settle 

dispute. 

To  R.  R. : 

Sir  : — A  dispute  having  arisen  between  you  and  myself,  being  the 

owners  of  adjoining  lands  in  the  town  of - ,  in  the  county  of 

- ,  and  State  of  Illinois,  concerning  the  proportion  of  division 

fence  to  be  made  [or  maintained]  by  each  of  us  upon  the  line  of  our 
said  lands,  your  land  in  question  being  known  as  [describe  the  land 
with  reasonable  certainty'],  and  mine  as  [describe  the  land].  I  have 
chosen  J.  W.,  one  of  the  fence  viewers  of  said  town,  and  do  hereby 
give  notice  to  you  to  proceed  and  choose  another  of  the  fence  view¬ 
ers  of  said  town,  to  the  end  that  said  dispute  between  us  may  be 
settled  and  decided  by  the  said  fence  viewers,  and  that  if  you  shall 
neglect  to  make  such  choice  for  eight  days  after  receiving  this  notice, 
I  shall  make  such  choice  myself,  and  proceed  to  have  said  matter  in 
dispute  adjusted  by  the  fence  viewers  thus  chosen  by  me,  the  same 
as  if  one  of  them  had  been  chosen  by  you. 

Yours,  etc.,  J.  E. 

Dated,  etc. 

Form  of  Submission  of  Dispute  between  adjoining  Owners  to  two  Fence 

Viewers . 

To  P.  T.  and  J.  G.,  two  of  the  fence  viewers  of  the  town  of - . 

in  the  county  of  ■ - ,  and  State  of  Illinois: 

A  dispute  having  arisen  between  the  undersigned,  A.  W.  and  B.  L., 

owners  of  adjoining  lands  in  said  town  of - ,  concerning  the 

proportion  of  division  fence  to  be  made  [or  maintained]  by  each  on 
the  line  of  their  respective  lands,  the  land  of  the  said  A.  W.  being 
described  as  follows :  [describe  the  land  with  reasonable  certainty,]  and 
that  of  the  said  B.  L.  being  described  as  follows:  [describe  the  land]. 
The  said  A.  W.  has  therefore  chosen  you  the  said  P.  T.,  and  the  said 
B.  L.  has  chosen  you  the  said  J.  G.,  as  two  fence  viewers  of  said  town 

of - ,  to  the  end  that  you  may  proceed  to  settle  and  decide  said 

matter  of  dispute :  and  the  undersigned  do  hereby  submit  said  mat¬ 
ter  of  dispute  to  you  the  said  fence  viewers,  and  request  that  you 
will  proceed  according  to  law,  and  settle  and  decide  the  same  as  shall 
seem  to  you  just  and  right. 

Dated  this - day  of - ,  18 — .  A.  W. 

B.  L. 

If  but  one  fence  viewer  should  act  by  agreement  of  the  parties,  it  is  appre¬ 
hended  that  his  action  and  determination  would  be  good  and  binding.  Kellogg  v. 
Brown,  32  Conn.  It.,  108. 
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Decision 
filed  with 
town  clerk. 


Neglect  to 
repair  fence. 


Notice  in 
writing. 


any  other  point  in  dispute  between  the  parties,  submitted  to 
them  as  aforesaid ;  and  shall  be  forthwith  filed  in  the  office  of 
the  town  clerk,  or  in  the  office  of  the  county  clerk  in  counties 
which  shall  not  have  adopted  township  organization. (1) 

Sec.  11.  If  any  person  who  is  liable  to  contribute  to  the 
erection  or  reparation  of  a  division  fence  shall  neglect  or  refuse 
to  make  or  repair  his  proportion  of  such  fence,  the  party 
injured,  after  giving  sixty  days’  notice,  in  writing,  that  a  new 
fence  should  be  erected,  or  ten  days’  notice,  in  writing,  that 
the  reparation  of  such  fence  is  necessary,  may  make  or  repair 


(1)  Form  of  Decision  Of  Fence  Viewers  in  relation  to  Dispute  between 

adjoining  Owners .  \ 

County, 


Town  of 


ss. 


Whereas,  we,  the  undersigned,  two  of  the  fence  viewers  of  said 

town  of - ,  having  been  chosen  by  R.  V.  and  J.  J.,  owners  of 

adjoining  lands  in  said  town,  for  the  purpose  of  settling  and  deciding 
a  dispute  which  has  arisen  between  them  concerning  the  proportion 
of  division  fence  to  be  made  [or  maintained]  by  each  of  them,  on 
the  line  between  their  said  lands,  the  lands  in  question  being 
described  as  follows :  [describe  the  land  of  each],  and  the  said  R.  V. 

and  J.  J.  having,  on  the - day  of - ,  18 — ,  submitted  the  said 

matter  in  dispute  to  us,  for  our  settlement  and  decision,  we  did,  on 

the - day  of - ,  18 — ,  proceed  and  examine  the  premises,  and 

hear  the  allegations  of  the  parties.  The  said  fence  we  find  to  be 
a  rail  fence ,  commonly  called  a  Virginia  or  worm  fence,  running  north 
and  south,  in  length  one  hundred  and  sixty  rods,  and  being  the 
division  fence  between  the  lands  above  described,  that  the  same  was 
originally  erected  jointly  by  the  parties,  and  divided  equally  between 
them,  the  said  J.  j.  taking  "the  south  half  thereof  for  his  portion,  by 
agreement,  and  that  the  said  J.  J.  now  neglects  and  refuses  to  keep 
his  portion  of  the  same  in  proper  repair  [or  as  the  case  may  be].  We 
do,  therefore,  adjudge  and  determine  that  [conclude  with  the  determina¬ 
tion  of  the  fence  viewers  according  to  the  fact]. 

Given  under  our  hands,  this - -  day  of - ,  A.D.  18 — . 

L.  P.  \  Fence 
J.  R.  j  Viewers. 

Form  of  Decision  of  Fence  Viewers ,  where  two  cannot  agree ,  and  another 

is  selected. 


- County,  \ 

Town  of - .  j  s  * 

A  dispute  having  arisen  between  A.  B.  and  C.  D.,  two  owners  of 

adjoining  lands  in  said  town  of - ,  concerning  the  proportion  of 

division  fence  to  be  made  [or  maintained]  by  each  of  them  on  the 
line  of  their  said  lands,  the  land  of  the  said  A.  B.  being  described  as 
follows:  [describe  the  land  or  field  in  question],  and  the  lands  of  said 
C.  D.  being  described  as  follows:  [describe  the  land  or  field],  the  said 

parties  did,  on  the - day  of - — ,  18 — ,  submit  the  said  matter 

in  dispute  to  the  undersigned,  W.  S.  and  N.  W.,  two  of  the  fence 

viewers  of  said  town  of  - - ,  for  their  settlement  and  decision,  the 

said  parties  having  chosen  said  fence  viewers,  for  that  purpose,  the 

said  fence  viewers  did,  therefore,  on  the  - -  day.  of - ,  18 — , 

proceed-  and  examine  the  premises  and  hear  the  allegations  and 


183 


DIV.  IV.] 


LIABILITY  E OR  DAMAGES. 


the  same  at  the  expense  of  the  party  so  neglecting  or  refusing,  party  injured 
to  be  recovered  from  him,  with  costs  of  suit ;  and  the  party  so  may  repair- 
neglecting  or  refusing,  after  notice  in  writing,  shall  be  liable 
to  the  party  injured  for  all  damages  which  shall  thereby  accrue,  Damages, 
to  be  determined  by  any  two  fence  viewers  selected  as  above 
provided ;  and  the  fence  viewers  shall  reduce  their  appraise¬ 
ment  of  damages  to  writing,  and  sign  the  same.(l) 


proofs  of  the  parties,  and  the  said  two  fence  viewers,  being  unable  to 
agree  in  the  premises,  did  select  N.  P.,  another  fence  viewer  of  said 
town,  to  act  with  them  in  making  such  settlement  and  decision ;  and 
we,  the  undersigned,  being  now  fully  advised  in  the  premises,  do  ad¬ 
judge  and  determine  that  [ conclude  according  to  the  determination  of  the 
viewers ]. 

Given  under  our  hands,  this - day  of - ,  18 — . 

N  W  1  ^ence 
N*.  P.  J  Viewers. 

An  assignment  by  fence  viewers  of  only  a  part  of  a  continuous  line  of  par¬ 
tition  fence  is  not  for  that  reason  invalid,  neither  party  at  the  time  requesting  that 
the  whole  line  be  divided.  After  such  assignment,  duly  made,  the  obligations  of  the 
parties  are  fixed  to  maintain  the  fence  accordingly,  and  cannot  be  changed  without 
consent  by  a  subsequent  view  and  division  by  the  fence  viewers  of  the  whole  con¬ 
tinuous  line  of  partition  fence.  Alger  v.  Pool,  11  Cush.  R.,  (Mass.)  450. 

A  decision  of  fence  viewers  requiring  the  occupants  of  uninclosed  land  to  erect, 
maintain  or  pay  for  part  of  a  division  fence  is  void.  The  occupants  of  such  lands 
are  under  no  obligation  to  erect  fences.  Bechtel  v.  Neilson,  19  Wis.,  49. 


(1)  Form  of  Notice  to  adjoining  Owner  to  contribute  to  erection  or  repar¬ 
ation  of  Division  Fence. 


To  S.  R. : 

Sir :  You  are  hereby  notified  to  repair  [or  as  the  case  may  be ]  that 
portion  of  the  division  fence  on  the  line  between  your  land  and 

mine,  situate  in  the  town  of - ,  and  county  of - ,  according 

to  the  decision  of  J.  L.  and  J.  H.,  two  of  the  fence  viewers  of  said 

town,  made  on  the - day  of - ,  18 — ,  and  filed  in  the  office  of 

the  town  clerk  of  said  town,  on  the - day  of - ,  18 — ,  and  that 

if  you  shall  neglect  to  repair  the  same,  agreeably  to  said  decision,  for 
the  period  of  ten  days  from  the  date  of  receiving  this  notice,  I  shall 
proceed  myself  and  repair  said  fence  at  your  expense. 

Dated  this - day  of - ,  A.D.  18 — . 

L.  N. 

Form  of  Appraisal  of  Damages  by  Fence  Viewers,  accruing  to  adjoining 
Owner ,  by  reason  of  neglect  to  make  or  repair  Fences . 

- - County,  \ 

Town  of - .  j 

Whereas,  we,  the  undersigned,  two  of  the  fence  viewers  of  the 

said  town  of - ,  having  been  chosen  by  P.  B.  and  J.  S.,  owners  of 

adjoining  lands  in  said  town,  for  the  purpose  of  appraising  the  dam¬ 
ages  claimed  by  the  said  P.  B.,  and  accruing  to  him  in  consequence 
of  the  neglect  of  the  said  J.  S.  to  repair  [or  as  the  case  may  be~\  his 
proportion  of  a  division  fence  mentioned  and  described  in  a  certain 
decision  made  by  [ state  by  whom  made ,  or  if  the  fence  has  been  divided  by 

agreement,  state  that  fact,  and  vary  the  form  accordingly ],  on  the - day 

of - — ,  18 — ,  and  reduced  to  writing,  and  filed  in  the  office  of  the 

town  clerk  of  said  town  of - .  W e  did,  on  the - day  of - , 


* 


FENCES. 


[mv.  it. 


when  division  Sec.  12.  Whenever  a  division  fence  shall  he  injured  or 

101106  IS  ^ 

destroyed,  who  destroyed  by  fire,  floods  or  other  casualty,  the  person  bound  to 
ah  11  repair*  make  and  repair  such  fence,  or  any  part  thereof,  shall  make  or 
repair  the  same,  or  his  just  proportion  thereof,  within  ten  days 
after  he  shall  be  thereto  required  by  any  person  interested 
therein — such  requisition  to  be  in  writing,  and  signed  by  the 
party  making  the  same.(l) 

Neglect  to  Sec.  13.  If  such  person  shall  neglect  or  refuse  to  make  or 

injured' may^  repair  his  proportion  of  such  fence  k>r  the  period  of  ten  days 
repair,  after  such  request,  the  party  injured  may  make  or  repair  the 

same  at  the  expense  of  the  party  so  refusing  or  neglecting,  to 
be  recovered,  writh  costs  of  suit. 


Division  fence 
may  be 
removed  after 
one  year’s 
notice. 


Sec.  14.  If  any  person  is  disposed  to  remove  a  division  fence, 
or  part  thereof,  owned  by  him,  and  suffer  his  lands  to  lie  open, 
after  having  first  given  the  adjoining  owner  one  year's  notice, 


18 — ,  proceed  to  examine  the  premises;  and  after  due  inquiry  and 
examination  by  us  made,  and  having  heard  the  allegations  of  the 
parties,  we  do  determine  that  the  said  P.  B.  has  sustained  damages 
to  his  land,  crops,  fruit  trees  and  shrubbery  [or  as  the  case  may  he]  in 
consequence  of  the  neglect  of  the  said  J.  S.  to  repair  [or  as  the  case 
may  6c]  his  proportion  of  the  division  fence,  as  aforesaid :  which 

damages  we  have  ascertained,  and  do  appraise  at - dollars. 

itness  our  hands,  this - day  of - ,  A.D.  18 — . 

P.  S.  \  Fence 
R.  B.  j  Viewers. 

jks  to  the  extent  and  nature  of  damages  which  will  come  under  the  jurisdic¬ 
tion  of  fence  viewers  to  appraise,  it  was  held  by  die  supreme  court  of  New  York, 
under  a  like  provision  of  law,  that  fence  viewers  are  authorized  only  to  appraise 
damages  sustained  by  the  neglect  or  refusal  of  a  party  to  make  or  maintain  his  pro¬ 
portion  of  a  division  fence ;  for  ordinary  injuries  resulting  from  defective  fences, 
such  as  the  treading  down  and  destruction  of  grass,  com,  wheat  and  other  crops, 
the  extent  of  which  can  be  ascertained  upon  view  or  by  inspection ;  and  that  they 
have  not  the  right  to  appraise  damages  where  the  injury  sustained  is  the  death  of 
cattle,  caused  by  eating  unripe  corn,  in  the  fields  of  a  party  who  has  neglected  to 
keep  his  proportion  of  a  division  fence  in  repair.  Clark  v.  Brown,  18  Wend.,  213. 

The  court  for  the  correction  of  errors  affirmed  the  judgment  of  the  supreme  court, 
but  the  members  being  equally  divided  in  opinion,  the  judgment  of  affirmance  has 
not  been  considered  as  settling  the  case.  Ib. 

The  appraisal  of  damages,  if  properly  made,  would  probably  be  conclusive. 
Harriman  v.  Fifield ,  36  Vt.  R.,  341. 

Where  a  party  teas  ordered  to  make  a  division  fence ,  but  the  height  was  not 
specified,  in  default  of  the  order  the  fence  was  made  by  the  adjoining  owner,  it  was 
held  that  he  might  recover  for  making  the  fence,  although  the  voters  of  the  town 
had  decided  that  all  fences  should  be  four  feet  and  six  inches  high,  and  although 
the  fence  was  not  of  the  height  required.  The  question  was,  whether  the  fence  was 
sufficient  for  the  purposes  for  which  it  was  designed.  Ketclium  v.  Stolp,  15  Ill.  R.,  342_ 

(1)  Form,  of  a  Notice  to  person  to  maize  or  repair  fence  injured  hy  fire, 

food,  or  other  casualty. 

To  A.  B.  : 

Sir : — I  do  hereby  require  you  to  repair  that  portion  of  the  division 

fence  on  the  line  between  our  adjoining  lands  in  the  town  of  — - , 

and  county  of - ,  which  you  are  bound  to  repair  [describe  the 

fence  in  question].  Should  you  neglect  to  repair  said  fence  for  the 
period  of  ten  days  from  this  date,  I  shall  proceed  myself  to  repair 
the  same  at  your  expense. 

Dated  this - day  of - ,  A.  D.  18 — . 


N.  T. 
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in  writing,  of  his  intention  so  to  do,  he  may  at  any  time  there¬ 
after  remove  the  same,  unless  such  adjoining  owner  shall  pre¬ 
viously  cause  the  value  of  said  fence  to  be  ascertained  by  fence 
viewers,  selected  as  hereinbefore  provided,  and  pay  or  tender 
the  same  to  such  person. 

Sec.  15.  If  any  such  fence  shall  be  removed  without  such  Fence  removed 
notice,  the  party  removing  the  same  shall  pay  to  the  party  ^damages.01  u  e 
injured  all  such  damages  as  he  may  thereby  sustain,  to  be 
recovered,  with  costs  of  suit.(l) 

Sec.  16.  When  a  person  has  made  a  fence  on  an  inclosure  Fence  made  on 
which  afterwards,  on  making  division  lines,  is  found  to  be  on  mistake  may 
the  land  of  another,  and  the  same  has  occurred  through  mis-beremoved-i 
take,  such  first  person  may  enter  on  the  land  of  the  other  and 
remove  his  fence  and  material  within  six  months  after  such  line 
has  been  run.  (2) 

Sec.  17.  But  such  fence  shall  not  be  removed  if  it  was  made  when  not 
of  material  taken  from  the  land  on  which  it  is  built,  until  the  Serial  isllUi 
party  pays  or  tenders  to  the  owrner  of  the  land  the  value  of paid  for* 
such  material,  to  be  ascertained  by  the  fence  viewers  ;  nor  shall 
a  fence  be  removed  at  a  time  when  the  removal  will  throw  open 
or  expose  the  crops  of  the  other  party,  but  it  shall  be  removed 
within  a  reasonable  time  after  the  crops  are  secured,  although 
the  six  months  above  specified  have  passed. 

Sec.  18.  Fence  viewers  may  examine  witnesses  on  any  and  witnesses  may; 
all  questions  submitted  to  them,  and  either  of  such  fence  viewr- be  examined*  J 
ers  shall  have  power  to  issue  subpoenas  for  and  administer 
oaths  to  such  witnesses.  (3) 

(1)  Where  a  party  removes  a  division  fence  without  having  previously  given 
the  required  notice,  the  party  injured  thereby  is  not  limited  to  a  suit  for  the  recov¬ 
ery  of  actual  damages  sustained  in  consequence  of  such  removal,  but  may  make  the 
fence  anew  and  recover  the  expense  thereof  by  action. 

If  actual  damages  are  sustained,  as  the  loss  of  a  crop  for  instance,  caused  by 
the  removal  of  the  fence,  an  action  for  the  recovery  of  such  damages,  as  well  as  a 
suit  to  recover  the  expense  of  making  the  fence,  may  be  sustained.  Richardson  v. 

JfcDougall,  11  Wend.,  46. 

(2)  The  law  giving  the  right  to  remove  fences  made  by  mist  alee  upon  the 
lands  of  other  persons,  applies  only  to  natural  persons;  it  has  no  relation  to  a  case 
where  a  fence  is  erected  by  mistake  upon  the  lands  of  the  United  States  or  of  this 
State.  Blair  v.  Worley,  1  Scam.  R.,  179. 

(3)  Form,  of  Subpoena  for  Witness,  by  Fence  Viewers. 

State  of  Illinois,  I  oo 

- County,  j  s  ' 

The  People  of  the  State  of  Illinois  to  [ name  of  witness']  : 

You  are  hereby  commanded  to  appear  before  L.  M.  and  R.  S., 

fence  viewers  of  the  town  of - ,  in  said  county,  at  [state  the  place], 

on  the - day  of - ,  18 — ,  at  —  o’clock  — .  m.,  to  testify  and  the 

truth  to  speak  in  a  matter  pending  before  said  fence  viewers,  between 
A.  B.  and  G.  I).,  concerning  [state  briefly  the  matter  in  controversy]. 

In  witness  whereof  the  said  fence  viewers  have  hereunto  set  their 

hands  this - day  of - ,  18 — .  L.  M.  \  Fence 

R.  S.  j  View  ers. 
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[div.  IV. 


Compensation 
of  fence 
viewers. 


Expenses  of 
view  paid  by 
parties. 


Animals  break 
ing  into  inclo¬ 
sure,  owner 
liable  for 
damages. 


Animals 
breaking  into 
inclosure  may 
be  distrained. 


Proviso. 


Sec.  19.  Fence  viewers  shall  be  entitled  to  one  dollar  and 
fifty  cents  per  day,  each,  for  the  time  necessarily  spent  as  above 
provided,  to  be  paid  in  the  first  instance  by  the  party  requiring 
the  services  ;  and  all  expenses  of  the  view  shall  be  borne  equally 
between  the  parties,  except  in  case  of  view  to  appraise  dam¬ 
ages  for  neglect  or  refusal  to  make  or  maintain  a  just  propor¬ 
tion  of  a  division  fence,  in  which  case  the  costs  of  view  shall 
be  paid  by  the  party  in  default,  and  may  be  recovered  as  part 
of  the  damages  assessed. 

Sec.  20.  If  any  horse,  mule  or  ass,  or  any  neat  cattle,  hogs 
or  sheep,  or  other  domestic  animals,  shall  break  into  any  per¬ 
son’s  inclosure,  the  fence  being  good  and  sufficient,  the  owner 
of  such  animal  or  animals  shall  be  liable,  in  an  action  of  tres¬ 
pass,  to  make  good  all  damages  to  the  owner  or  occupier  of  the 
inclosure.  This  section  shall  not  be  construed  to  require  such 
fence  in  order  to  maintain  an  action  for  injuries  done  by  ani¬ 
mals  running  at  large  contrary  to  law.(l) 

Sec.  21.  If  any  such  animal  or  animals  shall  break  into  an 
inclosure  surrounded  by  a  fence  of  the  height  and  sufficiency 
prescribed  by  this  act,  or  shall  be  wrongfully  upon  the  prem¬ 
ises  of  another,  the  owner  or  occupier  of  such  inclosure  or 
premises  may  take  into  possession  such  animal  or  animals  tres¬ 
passing,  and  keep  the  same  until  damages,  with  reasonable 
charges  for  keeping  and  feeding,  and  all  costs  of  suit  be  paid, 
to  be  recovered  in  any  court  of  competent  jurisdiction ;  and 
any  person  who  shall  take  or  rescue  any  such  animal  so  taken 
up  from  the  possession  of  the  taker  up  without  his  consent, 
shall  be  liable  to  a  fine  of  not  less  than  three  nor  more  than 
five  dollars  for  each  of  such  animals  so  rescued,  to  be  recovered 
on  complaint  before  any  justice  of  the  peace  of  the  county 
where  such  offense  shall  be  committed,  for  the  use  of  the 
school  fund  of  the  proper  county  :  Provided ,  that  within  tw'enty- 
four  hours  after  taking  such  animal  into  his  possession,  he  shall 
give  notice  to  the  owner  thereof,  if  knowm,  or  if  unknown,  he 
shall  post  notices  at  some  public  place  near  the  premises. (2) 

(1)  In  order  to  maintain  an  action  for  the  trespass  of  stocJc  upon  one’s 
inclosure,  whereby  damage  is  sustained,  the  owner  of  the  inclosure  must  have 
maintained  a  good  and  sufficient  fence  about  it.  Headen  v.  Bust,  39  Ill.,  186.  This 
decision  is  understood  to  apply  only  in  cases  where  animals  are  allowed  to  run  at 
large. 

(2)  The  notice  to  the  owner  of  animals  trespassing  on  the  land  of  another,  where 
the  owner  is  known,  is  not  required  to  be  in  writing.  It  may  be  given  verbally. 
The  following  may  be  the  form  of  the  notice  for  posting  when  the  owner  is  un¬ 
known,  and  which  may  be  used  when  the  owner  is  known  if  desired  to  give  written 
notice : 

Form  of  Notice  to  owner  of  animals  found  trespassing  on  the  land  of  another , 

to  be  posted. 

To  t  he  owner  of  the  animals  herein  described : 

You,  said  owner,  are  hereby  notified  that  on  the - day  of - , 
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FENCING  RAILROADS. (1) 

Section  1.  Every  railroad  corporation  shall,  within  six  Make  fence  on 

,i  n,  ,  r*  l*  •  r*  ,  i  both  sides  ot 

months  alter  any  part  oi  its  line  is  open  lor  use,  erect  androad. 
thereafter  maintain  fences  on  both  sides  of  its  road,  or  so 
much  thereof  as  is  open  for  use,  suitable  and  sufficient  to  pre¬ 
vent  cattle,  horses,  sheep,  hogs  or  other  stock  from  getting  on 
such  railroad  (except  at  the  crossings  of  public  roads  and  Except  at 
highways,  and  within  the  limits  of  cities  and  incorporated  in°dt£l.S  an< 
towns  and  villages),  with  gates  or  bars  at  the  farm-crossings  Farm  crossings, 
of  such  railroad ;  which  farm-crossings  shall  be  constructed  by 
such  corporation  when  and  where  the  same  may  become  neces¬ 
sary,  for  the  use  of  the  proprietors  of  the  lands  adjoining  such 
railroad;  and  shall  also  construct,  where  the  same  has  not 
already  been  done,  and  thereafter  maintain,  at  all  road-cross¬ 
ings  now  existing,  or  hereafter  established,  cattle-guards,  suit- cattle  guards, 
able  and  sufficient  to  prevent  cattle,  horses,  sheep,  hogs  and 
other  stock  from  getting  on  such  railroad ;  and  when  such 
fences  or  cattle-guards  are  not  made  as  aforesaid,  or  when 
such  fences  or  cattle-guards  are  not  kept  in  good  repair,  such 
railroad  corporations  shall  be  liable  for  double  the  amount  of  Liable  for 
all  damages  which  may  be  done  by  the  agents,  engines  or  agesWe  dam' 
cars  of  such  corporation  to  such  cattle,  horses,  sheep,  hogs  or 
other  stock  thereon ;  but  when  such  fences  and  guards  have 
been  duly  made  and  kept  in  good  repair,  such  railroad  corpo-  when  not 
ration  shall  not  be  liable  for  any  such  damages,  unless  negli-  damages! 
gently  or  willfully  done. (2) 


18 — ,  three  certain  cows  entered  wrongfully  upon  my  premises  [or  as 

the  case  may  be'] ,  in  the  town  of - ,  in  the  county  of - ,  State  of 

Illinois,  and  that  I  then  and  there  took  the  same  into  my  possession, 

at  my  residence  at - [give  place  of  residence  with  reasonable  certainty  ], 

where  they  still  remain,  and  are  held  by  virtue  of  the  statute  in  such 
cases  made  and  provided.  Said  cows  are  described  as  follows :  One 
a  red  cow  [giving  description],  one  a  white  cow  [giving  description],  and 
the  other  a  black  cow  [giving  description]. 

Dated  this - day  of - ,  18 — .  A.  B. 

Where  two  persons  own  land  adjoining  each  other,  and  join  fences,  each 
building  the  fence  on  his  own  land,  and  have  no  partition  fence  between  them,  and 
cattle  break  through  the  defective  fence  of  one  and  enter  the  premises  of  the  other, 
the  latter  would  have  no  right  to  take  them  up  or  recover  for  injuries  against  the 
owner  of  the  stock.  Stoner  et  al.  v.  Shugart.  Jr.,  45  Ill.  R.,  77.  See  Buckmaster  v.  Cool, 
12  111.  R.,  76,  and  McCormick  v.  Tate,  20  Ill.  R.,  334. 

(1)  The  sections  here  inserted  under  the  head  of  “  Fencing  Railroads”  is  that  part 
of  the  general  act  in  relation  to  fencing  and  operating  railroads,  etc.,  approved 
March  31,  and  in  force  July  1, 1874. 

(2)  The  obligation  of  a,  railroad  company  to  fence  its  line  of  road  does  not 
attach  until  it  has  been  in  operation  six  months,  and  where  the  company  has  not 
been  in  operation  six  months,  but  had  constructed  a  fence,  it  is  under  no  obligation 
to  keep  it  in  repair,  the  duty  not  having  attached.  Toledo,  Peoria  &  Warsaw  R.  R. 
Co.  v.  Miller,  45  Ill.  R.,  42. 

Where  a  railroad  company  fails  to  fence  its  trade  as  required  by  law,  or  has 
erected  an  insufficient  fence,  or  failed  to  maintain  a  fence,  it  is  liable  for  all  dam- 


188 


FENCES 


[div.  IV. 


Keep  clear  of 
dead  grass. 


Whoever  shall 
drive  horses  or 
animals  on 
track,  or  tear 
down  fence, 
shall  be  liable. 


Penalty. 


For  use  of 
school  fund. 


Sec.  1J.  It  shall  be  the  duty  of  all  railroad  corporations  to 
keep  their  right  of  way  clear  from  all  dead  grass,  dry  weeds 
or  other  dangerous  or  combustible  material;  and  for  neglect, 
shall  be  liable  to  the  penalties  named  in  section  one. 

Sec.  2.  If  any  person  shall  ride,  lead  or  drive  any  horse 
or  other  animal  upon  the  track  or  lands  of  such  railroad  cor¬ 
poration  and  within  such  fences  or  guards  (except  to  cross  at 
farm  or  road-crossings),  without  the  consent  of  the  corpora¬ 
tion,  or  shall  tear  down  or  otherwise  render  insufficient  to 
exclude  stock,  any  part  of  such  fence,  guards,  gates  or  bars, 
or  shall  leave  the  gates  or  bars  at  farm-crossings  open  or 
down,  or  shall  leave  horses  or  other  animals  standing  upon 
farm  or  road-crossings,  he  shall  be  liable  to  a  penalty  of  not 
less  than  ten  dollars,  nor  more  than  one  hundred  dollars,  to 
be  recovered  in  an  action  of  debt,  before  any  court  having 
competent  jurisdiction  thereof,  in  the  name  of  such  railroad 
corporation,  and  for  the  use  of  the  school  fund  in  the  county, 
and  shall  pay  all  damages  which  shall  be  sustained  thereby  to 
the  party  aggrieved. 


ages  resulting  from  such  omissions  of  duty,  and  this  without  any  reference  to  the 
manner  in  which  its  engines  may  have  been  controlled.  St.  Louis.  Alton  &  Terre 
Haute  R.  R.  Co.  v.  Linder  et  at.,  49  Ill.  RM  433 ;  Same  v.  Todd,  36  Ill.  R  ,  409. 

The  question  of  the  obligation  of  a  railroad  company  to  fence  their  road  at 
a  particular  place  is  one  of  law,  not  of  fact,  and  should  not  be  left  to  a  jury  to  decide. 
Illinois  Central  R.  R.  Co.  v.  Whalen,  42  Ill.  R.,  396. 

In  cases  where  a  railroad  company  are  not  bound  to  fence  their  road,  or 
where  others  are  equally  bound  to  fence,  they  are  nevertheless  bound  to  use  ordi¬ 
nary  care  in  running  their  trains  to  prevent  the  injuring  of  stock.  They  would  be 
liable  for  injuries  in  case  of  gross  negligence  in  this  regard.  Headen  v.  Rust,  39  Ill. 
R.,  186 :  St.  Louis,  Alton  &  Terre  Haute  R.  R.  Co.  v.  Linder  et  al.,  39  Ill.  R.,  433. 

Where  an  accident  is  attributable  to  a  defective  fence,  which  it  was  the  duty 
of  the  company  to  provide,  if  the  company  has  failed  to  erect  a  suitable  fence,  negli¬ 
gence  is  inferred ;  but  where  they  have  performed  this  duty,  then  negligence  must 
be  proved  as  in  ordinary  cases.  Illinois  Central  R.  R.  Co.  v.  Whalen,  4  Ill.  R..  396. 

The  necessity  of  fencing  a  railroad  at  a  given  point  is  not  obviated  by  there 
being  an  embankment  at  that  place  from  twelve  to  twenty  feet  in  height,  it  not 
appearing  that  the  embankmeut  was  sufficient  to  prevent  stock  from  getting  upon 
the  track.  Toledo,  Peoria  &  IFarsau;  R.  R.  Co.  v.  Sweeney,  41  Ill.  R.,  226. 

A.  railroad  company  are  not.  required  to  fence  their  track  upon  their  depot 
grounds  in  a  town.  G.  &  C.  U.  R.  R.  Co.  v.  Griffin,  31  Ill.  R.,  303. 

Railroad  companies  are  not  required  by  the  statute  to  fence  their  line  of  road 
within  the  corporate  limits  of  a  town  and  in  actions  against  them  to  recover  for 
injuries  to  stock,  occurring  within  such  limits,  it  is  error  to  refuse  so  to  instruct  the 
ijury.  Chicago  &  Alton  R.  R.  Co.  v.  Engle,  58  Ill.  R.,  381.  But  if  railroad  companies 
construct  cattle  guards  within  the  limits  of  towns,  they  should  keep  them  in  repair. 
C.  &  R.  I.  R.  R.  Co.  v.  Reid,  24  Ill.  R.,  144. 

The  necessity  for  a  fence  where  the  contrary  is  alleged,  in  case  of  injury,  is  shown 
by  proof  that  the  cattle  were  upon  the  track.  Toledo,  Peoria  &  Warsaw  R.  R.  Co.  v. 
Sweeney.  41  Ill.  R.,  226. 

The  fence  must  be  suitable  and  sufficient,  so  as  to  turn  stock,  even  though  to 
some  extent  unruly.  C.  &  A.  R.  R.  Co.  v.  Utley,  38  Ill.  R.,  410. 

If  a  railway  company  neglects  to  comply  with  the  statute,  and  an  injury  to 
an  animal  occurs,  which  is  fairly  attributable  to  such  neglect,  the  mere  fact  that  the 
animal  is  at  large,  if  so  at  large  in  violation  of  no  general  or  local  law,  will  not 
relieve  the  company  of  its  liability,  even  though  the  animal  may  go  upon  the  track 
from  uninclosed  lots  adjacent  to  the  crossing,  and  is  not  standing,  when  injured,  on 
the  actual  intersection  of  the  railway  and  the  highway.  Toledo,  Wabash  &  Western 
R.  R.  Co.  v.  Furgusson,  42  Ill.  R.,  449.  See,  also,  C.  B.  &  Q  R.  R.  Co.  v.  Kauffman,  38 
Ill.  R.,  425. 

A  verbal  agreement  between  a  property  owner  through  whose  field  a  railroad 
passed  and  the  railroad  company,  that  if  the  company  would  erect  certain  cattle 
guards  they  need  not  fence  the  sides  of  their  road,  and  he  would  not  claim  damage 
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Sec.  3.  Whenever  a  railroad  corporation  shall  neglect  or  when  railroad 
refuse  to  build  or  repair  such  fence,  gates,  bars  or  farm-cross- mak^or  repair 
ings,  as  provided  in  this  act,  the  owner  or  occupant  of  the  notice 81  ve 
lands  adjoining  such  railroad,  or  over  or  through  which  the 
railroad  track  is  or  may  be  laid,  may  give  notice,  in  writing, 
to  such  corporation,  or  the  lessees  thereof,  or  the  persons 
operating  such  railroad,  to  build  such  fence,  gate,  bars  or 
farm-crossings  wTithin  thirty  days  (or  repair  said  fence,  gate, 
bars  or  farm-crossings,  as  the  case  may  be,  within  ten  days) 
after  the  service  of  said  notice.  Such  notice  shall  describe 
the  lands  on  which  said  fence,  gate,  bars  or  farm-crossings 
are  required  to  be  built  or  repaired.  Service  of  such  notice  service  of 
may  be  made  by  delivering  the  same  to  any  station  agent  of 
such  railroad  corporation,  or  the  persons  operating  such  rail¬ 
road.  (1) 


for  injury  done  by  the  road  to  his  stock  getting  thereon  from  the  field,  does  not  pass 
to  or  bind  his  grantee  of  the  premises.  St.  L.,  A.  6c  T.  H.  R.  R.  Co.  v.  Todd,  36  Ill. 
R..  409. 

Where  cattle  are  injured  upon  a  railroad  at  a  place  where  the  company  are 
required  by  law  to  fence  the  road,  and  it  has  been  in  operation  several  years  without 
that  having  been  done,  the  company  are  liable  for  the  damages  resulting  from  such 
neglect  of  duty.  Toledo,  Peoria  &  Warsaw  Railway  Co.  v.  Wicker y,  4  Ill.  R.,  76. 

Where  two  railroad  companies  are  using  the  same  line  of  road,  one  com¬ 
pany  being  the  owner,  and  the  other  using  the  road  by  its  permission,  the  company 
owning  the  track  is  liable  for  damages  done,  by  reason  of  an  unfenced  track,  by  the 
trains  of  the  other  company,  the  same  as  if  done  by  its  own  trains,  and  the  company 
committing  the  injury  will  also  be  liable.  Toledo,  Peoria  &  Warsaw  Railway  Co.  v. 
Rumbold,  40  Ill.  R.,  143;  Illinois  Central  R.  R.  Co.  v.  Kanouse,  39  Ill.  R.,  272. 

In  the  absence  of  proof  of  negligence,  a  railroad  company  is  not  liable  for  the 
killing  of  cattle  which  had  strayed  on  to  its  track  at  a  common  or  public  road  cross¬ 
ing.  Logansport,  Peoria  oc  Burlington  R.  R.  Co.  v.  Caldwell,  38  Ill.  R.,  280. 

Where  stock  get  upon  a  railroad  track  without  the  fault  of  the  company,  the 
law  requires  evidence  beyond  the  mere  proof  that  they  were  injured  by  the  engine 
and  carriages  of  the  company  on  the  road,  to  establish  a  liability  for  such  injuries; 
there  must,  in  such  case,  be  proof  of  negligence  on  the  part  of  the  agents  and  ser¬ 
vants  of  the  company  in  charge  of  the  train  at  the  time  the  injury  occurred.  Chi¬ 
cago  6c  Northwestern  Railway  Co.  v.  Barrie,  55  Ill.  R.,  226. 

Railroad  companies  are  liable  for  killing  'mules  and  asses,  these  animals 
being  included  in  the  term  “cattle  and  horses.”  Ohio  6c  Mississippi  R.  R.  Co.v, 
Brubaker,  47  111.  R.,  462. 

When  a  fence  along  a  railroad  has  been  sufficient,  and  from  accident  or 
wrong,  over  which  the  company  had  no  control,  it  becomes  insufficient  to  turn  stock, 
they  have  a  reasonable  time  within  which  to  repair  it  It  is  not  required  that  the 
company  should  have  a  patrol  at  all  times,  night  and  day,  passing  along  their  road 
to  see  the  condition  of  the  fence.  If  this  is  done  daily,  and  they  shall  at  once,  when 
informed  of  its  insufficiency,  make  the  necessary  repairs,  they  should  not  be  held 
liable  for  injuries  resulting  from  its  temporary  insufficient  condition.  The  company 
must  be  held  to  a  high  degree  of  diligence,  but  not  to  an  impossible  or  unreasonable 
extent.  Illinois  Central  R.  R.  Co.  v.  Swearingen,  47  Ill.  R.,  206. 

(1)  Form  of  Notice  to  Railroad  Company  to  build  or  repair  Fence ,  etc. 
To  the - Railroad  Co. : 

You  are  hereby  notified  that  I  require  you  to  build  [or  repair]  the 
fence  along  the  line  of  your  road  on  the  following  described  land 
adjoining  your  said  road,  of  which  I  am  the  owner  [or  occupant],  to 
'  wit:  [describe  the  premises  with  reasonable  certainly ],  which  fence  I 
require  you  to  build  within  thirty  days  [or  repair  within  ten  days] 
after  the  service  of  this  notice. 

Dated  and  served  this - dav  of  - ,  18 — . 

A.  B. 

A  copy  of  this  notice  should  be  retained  by  the  person  serving  it. 
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in  case  of  Sec.  4.  If  the  party  so  notified  shall  refuse  to  build  or 

ofrepair°  bmld  repair  such  fence,  gates,  bars  or  farm-crossings,  in  accordance 
pantemay^o so.  with  the  provisions  of  this  act,  the  owner  or  occupant  of  the 
land  required  to  be  fenced  shall  have  the  right  to  enter  upon 
the  land  and  track  of  said  railroad  company,  and  may  build 
or  repair  such  fence,  gates,  bars  or  farm-crossings,  as  the  case 
may  be ;  and  the  person  so  building  or  repairing  such  fence, 
double  the  gates,  bars  or  farm-crossings  shall  be  entitled  to  double  the 
value  of  same.  va]ue  thereof  from  such  corporation  or  party  actually  occupy¬ 
ing  or  using  such  railroad,  to  be  recovered  with  interest  at  one 
per  cent,  per  month,  as  damages,  from  the  time  such  fence, 
gates,  bars  or  farm-crossings  were  built  or  repaired,  in  any 
court  of  competent  jurisdiction,  together  with  costs,  to  be 
taxed  by  the  court. 
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PAUPERS. 

Section  1.  Every  poor  person  who  shall  be  unable  to  earn 
a  livelihood  in  consequence  of  any  bodily  infirmity,  idiocy, 
lunacy,  or  other  unavoidable  cause,  shall  be  supported  by  the 
father,  grandfather,  mother,  grandmother,  children,  grand¬ 
children,  brothers  or  sisters  oi  such  poor  person,  if  they,  or 
either  of  them,  be  of  sufficient  ability  :  Provided ,  that  when 
any  persons  become  paupers  from  intemperance,  or  other  bad 
conduct,  they  shall  not  be  entitled  to  support  from  any  relation, 
except  parent  or  child.  (1) 

Sec.  2.  The  children  shall  first  be  called  on  to  support  their 
parents,  if  there  be  children  of  sufficient  ability,  and  if  there 
be  none  of  sufficient  ability,  the  parents  of  such  poor  person 
shall  be  next  called  on,  if  they  be  of  sufficient  ability  ;  and  if 
there  be  no  parents  or  children  of  sufficient  ability,  the  brothers 
and  sisters  of  such  poor  person  shall  be  next  called  on  if  they 
be  of  sufficient  ability :  and  if  there  be  no  brothers  or  sisters 
of  sufficient  ability,  the  grandchildren  of  such  poor  person 
shall  next  be  called  on,  if  they  be  of  sufficient  ability;  and 
next,  the  grandparents,  if  they  be  of  sufficient  ability :  Pro¬ 
vided,  married  females,  while  their  husbands  live,  shall  not  be 
liable  to  contribute  for  the  support  of  their  poor  relatives, 
except  when  they  have  separate  property,  or  property  in  their 
own  right,  out  of  which  such  contributions  can  be  made. 

Sec.  3.  Upon  any  failure  of  any  such  relative  or  relatives 
to  support  such  poor  person  as  provided  by  this  act,  it  shall 
be  the  duty  of  the  State’s  Attorney  to  make  complaint  thereof 
to  the  county  court  of  his  county,  against  all  the  relatives  of 
such  pauper  in  this  State,  liable  to  his  support,  and  prosecute 
the  same. 

Sec.  4.  The  complaint  provided  for  in  the  preceding  section 
may  also  be  made  by  the  overseer  of  the  poor  of  the  town  or 
precinct  where  the  poor  person  may  reside,  and  it  shall  be  the 
duty  of  such  overseer  to  make  such  complaint  in  all  cases 
where  there  may  not  be  a  county  agent,  or  State’s  Attorney, 
or  when  the  county  agent  or  State’s  Attorney  shall  refuse  or 
neglect  to  make  the  same. 


Approved 
March  ‘23. 
In  Forcc 
July  1, 1874. 
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Married 
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(1)  A  pauper,  under  our  statute ,  is  a  person  destitute  of  pecuniary  means, 
and  unable  to  earn  a  livelihood  in  consequence  of  any  bodily  infirmity,  idiocy, 
lunacy  or  other  unavoidable  cause.  Williams  v.  Franklin,  39  Ill.  R.,  22. 

Where  a  man  has  been  supplied  at  his  own  request,  as  a  pauper,  for  many  months, 
it  is  good  evidence,  so  far  as  he  is  concerned,  that  he  is  a  pauper.  Hunneuell  v. 
Hobart,  40  Maine  R.,  28. 
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to  support. 
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Payment 
compelled  by 
attachment 


Sec.  5.  At  least  ten  days’  notice  of  such  application  shall 
be  given  to  the  defendant,  by  summons,  requiring  him  to 
appear  and  answer  the  complaint. 

Sec.  6.  The  defendants,  being  duly  notified,  the  court  shall 
proceed  in  a  summary  way  to  hear  the  proofs  and  allegations 
of  the  parties,  without  further  written  pleadings,  and  if  satis¬ 
fied  by  the  allegations  and  proofs  that  the  defendants,  or  any 
of  them,  are  not  supporting  such  poor  person,  or  contributing 
their  proper  share  for  such  support,  in  a  manner  suitable  to 
the  situation  of  such  poor  person,  taking  into  account  the 
ability  of  such  defendants,  then  the  court  may  at  the  time  of 
giving  judgment  in  the  case,  and  from  time  to  time  thereafter, 
make  any  and  all  necessary  orders  in  regard  to  the  custody  of 
such  poor  person,  and  for  the  payment  weekly  to  the  overseer 
of  the  poor  of  the  town  or  precinct,  or  to  such  other  person  as 
the  court  shall  direct,  of  such  sum,  to  be  applied  in  the  sup¬ 
port  of  such  poor  person,  as  in  the  opinion  of  the  court  is 
necessary  to  so  properly  support  such  poor  person,  taking  into 
view  the  ability  of  the  defendant  to  furnish  such  support. 
The  court  may  discharge  any  defendant  that  may  appear  not 
to  be  liable  for  such  support,  or  who  is  contributing  his  fair 
share  therefor. 

Sec.  7.  If  it  shall  appear  that  the  relatives  of  a  certain 
degree  are  unable  wholly  to  maintain  such  poor  person,  but  are 
able  to  contribute  towards  his  support,  the  court  may,  in  its 
discretion,  direct  two  or  more  relatives  of  different  degrees  to 
maintain  such  poor  person,  and  shall  prescribe  the  proportion 
which  each  shall  contribute  for  that  purpose. 

Sec.  8.  If  it  shall  appear  that  the  relatives  liable,  as  afore¬ 
said,  are  not  of  sufficient  ability  wholly  to  maintain  such  poor 
person,  but  are  able  to  contribute  something,  the  court  shall 
direct  the  sum,  in  proportion  to  their  ability,  which  such  rela¬ 
tives  shall  pay  weekly  for  that  purpose. 

Sec.  9.  The  order  may  specify  the  time  during  which  the 
relatives  aforesaid  shall  maintain  such  poor  person,  or  during 
which  any  of  the  sums  so  directed  shall  be  paid,  or  it  may  he 
indefinite,  and  until  the  further  order  of  the  court. 

Sec.  10.  The  court  may,  from  time  to  time,  vary  such  order 
whenever  circumstances  shall  require  it,  on  the  application 
either  of  any  relative  affected  thereby,  or  of  the  county  agent 
or  overseers  of  the  poor,  upon  ten  day’s  notice  being  given  to 
the  opposite  party. 

Sec.  11.  Payment  of  the  several  sums  under  such  order  as 
they  fall  due  may  be  compelled  by  attachment  as  for  contempt 
against  the  persons  of  the  defendants,  or  by  execution  against 
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their  lands  and  tenements,  goods  and  chattels,  or  both,  in  like 
manner  as  other  judgments  at  law  or  decrees  in  chancery. 

Sec.  12.  In  every  such  application,  if  the  judgment  shall  ^0esj®ndaut  pay 
be  against  the  defendant,  he  shall  also  be  adjudged  to  pay  the 
costs  of  the  proceeding,  or  the  costs  may  be  apportioned 
according  to  the  rights  of  the  case,  but  if  the  application  is 
dismissed,  it  shall  be  at  the  costs  of  the  county  or  town  on 
whose  behalf  the  application  is  made. 

Sec.  18.  If  any  person  shall  bring  and  leave  any  pauper  in  any  Person 
county  in  this  State,  wherein  such  pauper  is  not  lawfully  set-  pauper.0 
tied,  knowing  him  to  be  a  pauper,  he  shall  ferfeit  and  pay  the 
sum  of  one  hundred  dollars  for  every  such  offense,  to  be  sued  Penalty, 
for  and  recovered  by  and  to  the  use  of  such  county  by  action 
of  debt,  before  any  justice  of  the  peace  in  the  proper  county. 

Sec.  14.  Every  county  (except  those  in  which  the  poor  are  county 
supported  by  the  towns)  shall  relieve  and  support  all  poor  and support- 
indigent  persons  lawfully  resident  therein,  except  as  herein 
otherwise  provided.  (1) 

Sec.  15.  Every  town  in  counties  in  which  the  poor  are  sup- Town  support, 
ported  by  the  towns  (as  provided  by  law)  shall  relieve  and 
support  all  poor  and  indigent  persons  lawfully  resident  therein, 
except  as  herein  otherwise  provided. 

Sec.  16.  If  any  person  shall  become  chargeable  as  a  pauper  Non-resident 
in  any  county  or  town,  who  did  not  reside  therein  at  the  com-  pauper.1^ 
mencement  of  thirty  days  immediately  preceding  his  becoming 
so  chargeable,  but  did,  at  that  time,  reside  in  some  other  county 
or  town  in  this  State,  it  shall  be  the  duty  of  the  county  or  town  clerk  to  give 
clerk,  as  the  case  may  be,  to  send  written  notice  by  mail  or uotIce' 
otherwise  to  the  county  clerk  of  the  county  in  which  the 
pauper  so  resided,  or  if  he  then  resided  in  a  town  supporting 


(1)  The  duty  of  supporting  the  paupers  resident  in  the  various  counties  of 
this  State,  is  imposed  upon  such  counties ,  and  they  are  bound  by  all  contracts  for  the 
support  of  such  persons,  when  legally  entered  into  by  the  proper  officer.  Supervisors 
of  Clay  County  v.  Plant,  42  Ill.  R.,  324. 

If  the  proper  public  authorities  fail  to  provide  a  comfortable  support  of  paupers, 
after  notice  of  their  condition,  individuals  may  do  so,  and  recover  of  the  public 
therefor.  Seagreaves  v.  City  of  Alton,  13  Ill.  R.,  372. 

Where  a  city  voluntarily  supports  an  insane  person,  having  means  of  support, 
recovery  cannot  be  had  of  the  county  therefor.  City  of  Alton  v.  Madison  County,  21 
Ill.  R.,  115. 

It  has  been  held  to  be  the  duty  of  overseers  of  the  poor  to  relieve  a  person 
found  in  their  town  in  distress,  although  he  may  have  property  of  his  own,  not  avail¬ 
able  for  his  immediate  relief.  Norridgeivock  v.  Solon ,  49  Maine  R.,  385. 

It  has,  in  practice,  always  been  supposed  that  when  an  overseer  of  the  poor  is 
unable  to  procure  any  contract  for  the  support  of  a  pauper,  and  no  poor-house  has 
been  provided,  or  in  case  of  urgency,  he  may  purchase  necessary  articles  for  the 
relief  of  the  pauper  on  credit  of  the  county,  and  thus  render  it  liable  for  payment. 
Supervisorsof  Clay  County  v.  Plant,  42  Ill.  R.,  325.  See  Clinton  v.  Benton,  49  Maine  R.,  550. 

But  where  contracts  for  the  support  of  paupers,  or  for  articles  furnished,  are 
extravagant  or  improvident,  the  board  of  supervisors  may  no  doubt  reduce  the 
amount  to  be  paid.  Supervisors  of  Clay  County  v.  Plant,  42  Ill.  R.,  324. 

A  county  would  probably  not  be  liable  for  medical  services  rendered  a  pauper, 
unless  ordered  by  the  overseer  of  the  poor,  even  where  it  was  needed  before  such 
order  could  be  obtained.  French  v.  Benton,  44  New  Hampshire  R.,  28. 
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“  residence.” 


its  own  poor,  to  the  town  clerk  of  such  town,  requesting  the 
proper  authorities  of  such  county  or  town  to  remove  said 
pauper  forthwith,  and  to  pay  the  expenses  accrued  and  to 
accrue,  in  taking  care  of  the  same  ;  and  such  county  or  town, 
as  the  case  may  be,  where  such  pauper  resided  at  the  com¬ 
mencement  of  the  thirty  days  immediately  preceding  such 
person  becoming  chargeable  as  a  pauper  shall  pay  to  the 
.county  or  town  so  taking  care  of  such  pauper,  all  reasonable 
charges  for  the  same,  and  such  amount  may  be  recovered  by 
suit  in  any  court  of  competent  jurisdiction. (1) 

Sec.  17.  The  term  “  residence,”  mentioned  in  this  act,  shall 
be  taken  and  considered  to  mean  the  actual  residence  of  the 
party,  or  the  place  where  he  was  employed,  or  in  case  he  was 
in  no  employment,  then  it  shall  be  considered  and  held  to  be 
the  place  where  he  made  it  his  home.(2) 


(11  Form  of  Notice  to  remove  Non-resident  Pauper. 

To  the  county  clerk  of - county,  State  of  Illinois  [or  as  the  case 

may  be ]  : 

You  are  hereby  notified  that  one  A.  B.  has  become  chargeable  as 
a  pauper  in  the  town  of - ,  county  of  - - ,  and  State  of  Illi¬ 

nois,  he  not  residing  therein  at  the  commencement  of  thirty  days 
immediately  preceding  his  becoming  so  chargeable,  but  did  at  that 
time  reside  in  [ state  residence  of  the  pauper],  the  proper  authorities  of 
said  county  [or  town]  are  therefore  requested  to  remove  said  pauper 
forthwith,  and  pay  the  expenses  accrued  and  to  accrue  in  taking  care 
of  the  same. 

Dated  at - ,  this - day  of - ,  18 — . 

C.  D., 

Town  Clerk  of  the  town  of - . 

(2)  The  settlement  or  residence  of  a  _ pauper  is  the  place  of  his  birth  until  he 
acquires  another  derivatively  from  nis  parents  or  by  acts  of  his  own.  Toby  v.  Madi¬ 
son,  44  Penn.  St.  R.,  (8  Wright)  60. 

After  coming  of  age,  a  minor's  removal  elsewhere  to  reside,  with  no  determinate 
intention  of  departure,  will  fix  his  domicile  there ;  and  it  will  not  be  altered  by  his 
afterwards  going  away  temporarily  with  the  intent  to  return.  Hart  v.  Lindsey,  17 
N.  H.  R.,  235. 

A  person  having  a  legal  settlement  in  one  place,  that  settlement  continues  until 
another  is  acquired  in  the  State.  A  settlement  in  another  State  or  county  will  not 
change  that  acquired  in  this  State,  if  the  pauper  returns  to  it.  Where  a  person 
moved  into  a  town,  purchased  property,  resided  two  years,  and  then  left  the  State, 
leaving  his  family  behind  him,  the  settlement  and  residence  of  the  family  is  there 
fixed;  and,  if  they  become  paupers,  they  are  a  charge  upon  such  town  or  county. 
Payne  v.  Town  of  Dunham,  29  Ill.  R.,  129.  See  Toivnsend  v.  Billerica,  10  Mass  R.,  411. 

An  illegitimate  child  retains  the  settlement  which  his  mother  had  at  his  birth 
until  he  gains  one  in  his  own  right,  notwithstanding  that  she  subsequently  acquires 
another,  Hallowell  v.  Augusta,  52  Maine  R.,  216. 

Persons  acting  under  the  legal  authority  of  others,  or  not  capable  of  acting  for 
themselves  for  the  want  of  mind,  do  not  lose  or  acquire  a  residence  thereby.  Payne. 
v.  Town  oj  Dunham,  29  Ill.  R.,  125;  Town  of  Freeport  v.  Stephenson  County,  41  Ill.  R., 
501.  The  residence  or  settlement  of  such  a  person  is  derived  from  his  father  or  those 
having  paramount  control  over  him.  Payne  v.  To'ivn  of  Dunham,  29  Ill.  R.,  128. 

A  residence  is  not  changed  hxj  absence  for  a  temporary  purpose  only,  if  the 
person  has  sufficient  intelligence  "to  form  and  retain  the  intention  of  leaving  for  a 
temporary  purpose  and  of  returning;  and  he  does  return,  in  accordance  with  such 
intention.  Corinth  v.  Bradford,  15  Maine  R.,  510.  The  rule  that  a  domicile  once 
acquired  is  presumed  to  continue  uutil  a  subsequent  change  is  shown,  applies  to 
cases  of  settlement  of  paupers.  Chicopee  v.  Whately.  6  Allen  R.,  (Mass,)  508. 

The  admissions  of  overseers  of  the  poor  in  binding  out,  or  their  acts  in  pro¬ 
viding  support  for  a  pauper,  are  not  admissible  in  evidence  against  the  town  to 
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Sec.  18.  In  counties  under  township  organization,  the  super-  overseers  of 
visors  of  the  respective  towns  therein  shall  be  ex  officio  over-poor' 
seers  of  the  poor  of  their  towns. (1) 

Sec.  19.  In  counties  not  under  township  organization,  the  ^JEnot 
county  board  shall  designate  some  justice  of  the  peace,  or  some  under 
other  suitable  person,  in  each  precinct  therein,  who  shall  be  organization, 
overseer  of  the  poor  in  such  precinct. 

Sec.  20.  The  overseers  of  the  poor  shall  have  the  care  and  Overseers  have 
oversight  of  all  such  persons  in  their  town  or  precinct  as  are charge  of  poor- 
unable  to  earn  a  livelihood  in  consequence  of  any  bodily 
infirmity,  idiocy,  lunacy  or  other  unavoidable  cause,  and  as 
are  not  supported  by  their  relatives  or  at  the  county  poor- 
house,  and  shall  see  that  they  are  suitably  relieved,  supported 
and  employed,  subject  to  such  restrictions  and  regulations  as 
may  be  prescribed  by  the  county  board,  or  in  case  the  poor  are 
supported  by  the  town,  subject  to  such  restrictions  and  regula¬ 
tions  as  may  be  prescribed  by  such  town. 

Sec.  21.  Where  the  county  has  not  a  poor-house  at  which  when  poor 
its  poor  are  supported  the  overseers  of  the  poor  of  the  respec-  contract d  by 
tive  towns  or  precincts  shall  commit  the  care  of  such  poor  per¬ 
sons  as  shall  require  to  be  supported  by  the  county  or  by  the 
town  to  some  moral  and  discreet  householder  in  the  town  or 
precinct  of  sufficient  ability  to  provide  for  them,  and  who  will 
enter  into  a  written  contract  with  the  county  (or,  if  the  poor 
are  supported  by  the  town,  with  the  town,)  therefor  upon  such 
terms  and  conditions  as  may  be  approved  by  the  county  board 
or  board  of  town  auditors,  as  the  case  may  be.  (2) 


prove  the  settlement  of  a  person  therein.  New  Bedford  v.  Taunton ,  9  Allen,  (Mass.) 
‘207 ;  Dartmouth  v.  Lakeville,  id.,  211. 

By  the  division  of  a  town ,  or  the  annexation  of  a  portion  of  one  to  another, 
the  pauper  of  the  portion  annexed  does  not  lose  his  previous  settlement  or  residence 
at  the  place  where  he  had  it  when  he  became  a  public  charge.  Town  of  Freeport  v. 
Stephenson  Co.,  41  Ill.  R.,  495.  See  cases  cited,  Oxford  v.  Bethany,  15  Conn.  R.,  252; 
vice  versa,  550 ;  Brewer  v.  Epdington,  42  Me.  R.,  541 ;  Yarmouth  v.  North  Yarmouth,  44 
Me.  R.,  353;  Soulhridge  v.  Sharlton,  15  Mass.  R„  248. 

(1)  Under  the  township  organization  laiv,  it  is  not  necessary  that  the  justices 
of  the  peace  of  the  town  shall  join  with  the  overseer  of  the  poor  in  ordering  goods 
for  the  support  of  a  pauper ;  he  may  act  alone.  The  overseer  of  the  poor  alone  i3 
authorized  to  perform  the  duties  of  the  office.  Where  he  has  entered  into  a  contract 
for  the  supDort  of  a  pauper,  the  liability  of  the  county  is  thereby  fixed,  and  its 
agents  have  no  discretion,  but  must  discharge  the  obligation.  Nor  can  the  chairman 
of  the  board  of  supervisors,  in  such  a  case,  by  notice  or  otherwise,  abridge  the 
powers  of  the  overseer  of  the  poor.  He  derives  his  powers  from  the  law,  and  not 
from  the  supervisors.  Supervisors  of  Clay  County  v.  Plant,  42  Ill.  R.,  324. 

(2)  Form  of  Contract  for  support  of  Poor  Person. 

This  contract,  made  and  entered  into  this - day  of - ,  18—, 

between  A.  B.,  of - ,  and  the  town  of - ,  in  the  county  of 

- ,  and  State  of  Illinois,  witnesseth:  That  the  said  A.  B.,  in 

consideration  of  the  agreements  herein,  on  the  part  of  said  town  of 

- ,  does  hereby  contract  and  agree  to  take  care  of  one  O.  P.,  a 

poor  person  of  said  town,  for  and  during  the  period  of  [ state  the  time'] 
from  the  date  hereof,  and  during  said  time  to  support  and  provide 
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Bond  for  ^  Sec.  22.  Every  person  to  whom  the  care  of  the  poor  of  any 
by  contract.  “  town  or  precinct  shall  be  committed  shall ‘execute  to  the  county 
(or  town,  as  the  case  may  be,)  a  bond  with  such  security  as  the 
county  board  (or  board  of  town  auditors,  as  the  case  may  be), 
shall  require,  conditioned  that  he  will  treat  every  poor  person 
committed  to  his  care  with  humanity,  and  afford  him  the  neces¬ 
sary  attention  and  comforts  of  life  suitable  to  his  condition, 
and  that  he  will  fulfill  his  said  agreement  for  the  keeping  of 
such  poor  according  to  the  true  intent  and  meaning  thereof. (1) 
partial  support  Sec.  23.  When  any  poor  or  indigent  person  does  not  require 
to  be  supported  wrholly  by  the  county,  the  overseer  of  the 
poor  may,  subject  to  such  limitations  as  may  be  prescribed  by 
the  county  board,  render  him  temporary  relief  without  his 
being  committed  to  the  care  of  any  such  person,  or  being  sent 
to  the  county  poor-house. 


of  poor 
persons, 


for  said  0.  P.  in  a  good  and  comfortable  manner,  and  to  supply  him 
with  [ state  the  particulars  of  the  contract  as  agreed  upon]. 

And  the  said  town  of - -  agrees,  on  condition  of  faithful  per¬ 

formance  of  this  contract  by  said  A.  B.  on  his  oart,  as  herein  set 
forth,  to  pay  to  him  [ state  agreement  on  the  part  of  the  town]. 

In  witness  whereof  said  A.  B.  has  hereunto  set  his  hand  and  seal, 
and  C.  D.,  supervisor  of  said  town,  doth  the  like,  on  the  part  of  said 
town,  the  day  and  year  first  above  written. 

A.  B.  [seal.] 

C.  D.  [seal.] 
Supervisor. 

Form  of  Approval  of  Contract  by  Town  Auditors. 

We,  the  town  auditors  of  the  town  of - ,  do  hereby  approve 

the  above  [or  within]  contract  by  A.  B.  with  said  town  of - . 

Dated,  this - day  of - ,  18 — . 

[  To  be  signed  by  the  town  auditors .] 

(1)  Form  of  Bond  by  Person  contracting  to  take  care  of  Poor  Person. 

Know  all  men  by  these  presents,  that  we,  A.  B.  and  C.  D.,  of  —  , 

are  held  and  firmly  bound  unto  the  town  of - ,  in  the  county  of 

- ,  and  State  of  Illinois,  in  the  penal  sum  of - dollars,  which 

sum  well  and  truly  to  be  paid,  we  bind  ourselves,  our  heirs,  execu¬ 
tors  and  administrators,  jointly,  severally  and  firmly  by  these 
presents.  Sealed  with  our  seals,  this - day  of - ,  18 — . 

The  condition  of  the  above  obligation  is  such  that,  whereas,  the 
above  bounden  A.  B.  has  this  day  entered  into  written  contract  with 
the  said  town  of - for  the  care  and  support  of  O.  P.,  a  poor  per¬ 

son  of  said  town,  for  and  during  the  period  of  [ state  the  time'].  Now, 
if  the  said  A.  B.  shall  treat  said  poor  person  so  committed  to  his 
care  with  humanity,  and  afford  him  the  necessary  attention  and 
comforts  of  life  suitable  to  his  condition,  and  shall  fulfill  his  said 
agreement  for  the  keeping  of  such  poor  person,  according  to  the  true 
intent  and  meaning  thereof,  then  this  obligation  to  be  void,  other¬ 
wise  to  remain  in  full  force  and  effect. 

A.  B.  [seal.] 

C.  D.  [seal.] 

The  bond  required  to  be  given,  by\the  person  contracting  to  support  a  pauper, 
is  designed  to  indemnify  the  county  or  town  against  further  expense  in  supporting 
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Sec.  24.  When  any  non-resident,  or  any  person  not  coming  Non-resident 
within  the  definition  of  a  pauper,  of  any  county  or  town  shall  becoming  sick, 
fall  sick,  not  having  money  or  property  to  pay  his  board,  nurs¬ 
ing  and  medical  aid,  the  overseers  of  the  poor  of  the  town  or 
precinct  in  which  he  may  be  shall  give,  or  cause  to  be  given 
to  him,  such  assistance  as  they  may  deem  necessary  and  proper, 
or  cause  him  to  be  conveyed  to  his  home,  subject  to  such  rules 
and  regulations  as  the  county  board  may  prescribe ;  and  if  he 
shall  die,  cause  him  to  be  decently  buried. (1) 

Sec.  25.  In  all  counties  in  which  the  poor  are  not  supported  o^rseers 
by  the  towns,  the  overseers  of  poor  of  each  town  or  precinct  county  board, 
shall,  at  each  regular  session  of  the  county  board,  and  at  such 
other  times  as  the  county  board  may  require,  make  a  full  report 
of  all  their  actings  and  doings,  and  return  a  list  of  all  the  poor 
in  their  respective  towns  or  precincts,  specifying  the  age,  sex, 
condition  and  infirmities  of  each. 

Sec.  26.  Upon  such  report  being  made  it  shall  be  the  duty  Appropriation, 
of  the  county  board  to  make  the  proper  appropriations  from 
the  county  treasury  for  the  payment  of  the  necessary  expen¬ 
ses  of  such  relief  and  support  of  the  poor. 

Sec.  27.  When  the  poor  are  supported  by  towns,  the  over- Report  to  town 

a  a  a  »/  '  auditors 

seers  of  the  poor  shall  make  such  report  to  the  board  of  town 
auditors  at  their  regular  meeting,  who  shall  audit  all  accounts 


the  pauper,  but  not  to  absolve  it  from  the  duty.  If  the  person  agreeingto  support 
the  pauper  fails  through  inability,  or  otherwise,  to  do  so,  the  county  or  town  must 
still  afford  the  relief,  and  must  look  to  the  person  with  whom  they  contracted,  and 
his  securities,  for  indemnity  for  the  loss.  If  the  overseer  fails  to  take  a  bond,  and 
the  person  with  whom  he  has  contracted  fails  to  support  the  pauper,  he  should 
then,  if  within  his  power,  contract  with  some  other  person ;  or,  failing  in  that,  he 
should  furnish  such  articles  as  are  adapted  to  the  necessities  of  the  pauper,  and  hire 
a  suitable  person,  on  the  best  terms  he  can,  to  help  him.  If  the  overseer  should  act 
in  bad  faith,  or  is  guilty  of  fraud,  and  the  county  thereby  becomes  the  loser,  he 
would,  it  seems,  be  liable  for  the  loss.  Supervisors  of  Clay  County  v.  Plant,  42  Ill.  R.,  325. 

A  contract  with  a  county  or  town  to  properly  feed  and  clothe  every  pauper 
sent  to  the  contractor  upon  the  order  of  the  proper  authorities,  for  a  specified  sum, 
the  contractor  can  recover  no  more  than  that  sum  from  the  county  or  town  for  taking 
care  of  a  lunatic  pauper,  although  the  trouble  and  expense  was  increased  by  reason 
of  the  insanity.  The  term  pauper,  under  the  statute,  includes  lunatic  paupers. 
County  of  Macoupinr.  Edwards,  15  Ill.  R.,  198. 

A  person  not  authorized  by  law  for  that  purpose,  cannot  furnish  board.to  one 
who<is  on  the  list  of  paupers,  and  an  inmate  of  the  poor-house,  and  have  a  claim 
therefor  upon  the  county,  whether  he  knew  the  party  to  be  a  pauper  or  not ;  and 
the  overseers  of  the  poor  have  no  power  to  bind  the  county  to  the  payment  of  such 
claim.  Board  of  Commissioners  of  Knox  County  v.  Jones,  7  Ind.  R.,  3. 

Insane  persons  are  not  intended  to  be  included  in  the  pauper  act.  An  insane 
person  having  property  adequate  to  his  support,  is  not  a  pauper,  and  the  county  is 
not  liable  for  the  support  of  such  person,  nor  is  the  city  in  which  he  resides  liable 
for  his  support.  City  of  Alton  v.  County  of  Madison,  21  Ill.  R.,  115. 

(1)  Counties  are  liable  for  a  reasonable  compensation,  under  the  pauper  act, 
to  one  who  renders  medical  aid  to  persons  falling  sick  within  the  county,  and  having 
no  means  to  pay  for  the  same.  The  decision  of  the  board  of  supervisors  as  to  what 
is  a  proper  allowance,  is  not  conclusive;  and  if  a  proper  amount  is  not  allowed,  an 
action  may  be  maintained  therefor.  In  such  cases,  persons  falling  sick  with  a  con¬ 
tagious  disease  are  not  paupers  within  the  meaning  of  the  statute,  and  in  an  action 
to  recover  for  medical  aid  so  furnished  to  them,  the  liability  of  the  county  is  not 
affected  by  the  fact  that  a  “poor-house”  had  been  provided  in  the  county  for  the 
reception  of  paupers.  Such  an  establishment  is  not  designed  to  receive  persons 
affected  with  contagious  disease,  but  only  those  who  are  technically  paupers.  Super¬ 
visors  of  LaSalle  v.  Beynolds,  49  Ill.  R.,  186. 
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Power  of 
county  board. 


Acquire  land 
and  erect  poor- 
liouse. 


Receive 

bequests. 


Appoint 

keeper. 


Physician. 
Appoint  agent. 


Make 

appropriations. 


May  sell  poor- 
farm. 


and  order  the  payment  of  such  expenses  from  the  town 
treasury. 

Sec.  28.  The  county  hoard  of  any  county  in  this  State  in 
which  the  poor  are  not  supported  by  the  towns  thereof,  as  pro¬ 
vided  by  law,  shall  have  power  — 

1.  To  acquire,  in  the  name  of  the  county,  by  purchase, 
grant,  gift  or  devise,  a  suitable  tract  or  tracts  of  land  upon 
which  to  erect  and  maintain  a  county  poor-house,  and  other 
necessary  buildings  in  connection  therewith,  and  for  the  estab¬ 
lishment  and  maintenance  of  a  farm  for  the  employment  of 
the  poor,  and  to  erect  and  maintain  such  buildings  and  estab¬ 
lish  and  maintain  such  farm ;  but  they  shall  not  expend  for 
the  purchase  of  any  such  land  or  the  erection  of  any  such 
buildings  a  sum  exceeding  three  thousand  dollars,  without  a 
two-thirds  majority  vote  of  the  members  of  all  the  county 
board. 

2.  To  receive,  in  the  name  of  the  county,  gifts,  devises  and 
bequests  to  aid  in  the  erection  or  maintenance  of  a  poor-house, 
or  in  the  care  and  support  of  poor  and  indigent  persons. 

8.  To  make  all  proper  rules  and  regulations  for  the  manage¬ 
ment  of  the  county  poor-house  and  poor-farm,  and  of  the 
inmates  of  the  poor-house. 

4.  To  appoint  a  keeper  of  the  poor-house  and  all  necessary 
agents  and  servants  for  the  management  and  control  of  the 
poor  house  and  farm,  and  prescribe  their  compensation  and 
duties. 

5.  To  appoint  a  county  physician,  and  prescribe  his  com¬ 
pensation  and  duties. 

6.  To  appoint  an  agent  to  have  the  general  supervision  and 
charge  of  all  matters  in  relation  to  the  care  and  support  of 
the  poor,  and  prescribe  his  compensation  and  duties. 

7.  To  make  all  proper  and  necessary  appropriations  out  of 
the  county  treasury  for  the  purchase  of  land  and  the  erection 
of  buildings  as  authorized  by  this  act,  and  to  defray  the 
expenses  necessary  in  the  care  and  maintenance  of  the  same 
and  for  the  support  of  the  poor,  and  to  cause  an  amount  suffi¬ 
cient  for  said  purposes  to  be  levied  upon  the  taxable  property 
of  the  county,  and  collected  as  other  taxes. 

8.  Upon  a  two-thirds  majority  of  all  the  members  of  tne 
board  to  sell  or  dispose  of  the  whole  or  any  part  of  the  poor- 
farm  of  the  county,  in  such  manner  and  upon  such  terms  as 
they  may  deem  most  for  the  interests  of  the  county,  and  to 
make  and  execute  all  necessary  conveyances  thereof,  in  the 
same  manner  as  other  conveyances  of  real  estate  may  be  made 
by  a  county. 
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Sec.  29.  The  overseers  of  the  poor  in  each  town  in  conn-  Overseers  keep 
ties  under  township  organization  (whether  the  poor  are  sup- accounts- 
ported  by  townships  or  otherwise),  and  of  each  precinct  in 
counties  not  under  township  organization,  shall  keep  an  accu¬ 
rate  account,  showing  the  name  of  every  person  relieved  or 
supported  in  their  town  or  precinct ;  the  place  of  his  birth ; 
the  manner  in  which  he  is  relieved  or  supported,  whether  in 
whole  or  in  part  at  the  expense  of  the  county  or  town ;  the 
amount  of  the  aid  furnished ;  whether  the  dependency  was  on 
account  of  idiocy,  lunacy,*  intemperance  or  other  cause,  stating 
the  cause.  And  on  or  before  the  first  meeting  of  the  county  File  copy, 
board  in  September  of  each  year,  file  a  copy  of  such  account 
with  the  county  clerk  of  their  county. 

Sec.  30.  When  the  county  agent  shall  furnish  relief  to  any  Relief  by 
of  the  poor  of  the  county,  he  shall  keep  a  like  account,  and  at county  agent- 
the  same  time  in  each  year  file  a  copy  of  the  same  with  the 
county  clerk  of  his  county. 

Sec.  31.  The  keeper  of  the  poor-house  shall  also  keep  an  Keeper  of  poo: 
account,  showing  the  name  of  each  person  admitted  to  the  account.eep 
county  poor-house ;  the  time  of  his  admission  and  discharge ; 
the  place  of  his  birth ;  whether  his  dependence  resulted  from 
idiocy,  lunacy,  intemperance  or  other  cause,  stating  the  cause ; 
and  shall,  at  the  same  time  in  each  year,  file  with  the  county 
clerk  of  his  county  a  copy  of  the  same,  together  with  a  state¬ 
ment  showing  the  average  number  of  persons  kept  in  the  poor 
house  each  month  during  the  year. 

Sec.  32.  If  any  overseer  of  the  poor,  county  agent,  orNeglectto 
keeper  of  the  poor-house,  shall  fail  or  neglect  to  make  such  a  Penalty P°rt' 
report  at  the  time  required  by  this  act,  he  shall,  for  each 
offense,  forfeit  the  sum  of  twenty-five  dollars,  to  be  recovered 
in  the  name  of  the  county,  in  any  court  of  competent  jurisdic¬ 
tion. 

Sec.  33.  When  any  county  shall  have  provided  a  suitable  when  poor 
poor-house  for  the  accommodation  of  the  poor  of  the  county,  v?ded,Ppoor  to 
and  the  same  is  ready  for  the  reception  and  care  of  the  poor, be  taken  there* 
all  poor  persons  requiring  the  care  and  support  of  the  county 
shall  be  cared  for  and  supported  at  such  poor-house,  and  not  in 
the  several  towns  and  precincts  in  the  county,  except  when  they 
cannot  be  received  in  the  poor-house,  and  except  as  herein 
otherwise  provided. 

Sec.  34.  In  all  cases  where  counties  have  voted  for  the  Former  acts  of 
support  of  the  paupers  of  such  counties  by  townships,  and  the  i^Sized. 
said  counties  have  acted  in  good  faith  for  the  term  of  five 
years  under  the  authority  of  said  vote,  in  the  support  of  pau¬ 
pers  by  towmships,  the  acts  of  said  counties  and  the  townships 
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thereof  shall  be  deemed  legal  and  binding,  notwithstanding 
any  informality  in  the  time  or  manner  of  holding  the  said 
elections,  or  in  recording  or  preserving  the  records  of  the 


same. 


Manner  of 
support  of 
paupers 
submitted  to 
Vote  by  ballot. 


Sec.  35.  Upon  the  petition  of  not  less  than  twenty  legal 
voters  residing  in  each  one  of  a  majority  of  the  towns  in  any 
county  which  shall  have  adopted  the  mode  of  supporting  pau¬ 
pers  by  townships,  the  county  board  shall  cause  to  be  submit¬ 
ted  to  the  voters  of  the  county,  at  the  next  general  election 
for  town  officers,  the  question  of  the  continuance  of  that  mode 
Form  of  ballot,  of  supporting  the  poor.  The  ballots  shall  be,  “For  township 
support  of  paupers,”  or  “Against  township  support  of  pau¬ 
pers;”  and  notices  of  the  election  shall  be  given,  and  the 
votes  canvassed  and  returns  made  the  same  as  for  county  offi¬ 
cers.  If  it  shall  appear  by  the  returns  of  said  election  that  a 
majority  of  the  votes  cast  on  that  question  at  said  election  are 
against  township  support  of  paupers,  then  that  mode  of  sup¬ 
porting  the  poor  shall  cease,  and  thereafter  the  poor  shall  be 
supported  in  the  same  manner  as  provided  by  law  in  counties 
not  having  adopted  the  support  of  the  poor  by  townships ; 
otherwise  the  poor  of  such  counties  shall  be  supported  by 
townships,  as  heretofore  provided.  Said  question  shall  not  be 
submitted  oftenex  than  once  in  five  years. 


Notice  of 
election. 
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Approved 
March  4. 
In  Force 

July  1, 1874. 


Organization  o£ 

insurance 

company. 


File  declara¬ 
tion  with 
auditor. 


Section  1.  Any  number  of  persons,  not  less  than  twenty- 
five,  residing  in  any  congressional  or  political  township,  or  in 
one  or  more  adjoining  congressional  or  political  townships  in 
this  State,  not  exceeding  six  in  number,  and  without  regard  to 
county  lines,  who  collectively  shall  own  property  of  not  less 
than  fifty  thousand  dollars  in  value,  which  they  desire  to  have 
insured,  may  form  an  incorporated  company  for  the  purpose 
of  mutual  insurance  against  loss  or  damage  by  fire  or  lightning. 

Sec.  2.  Such  persons  shall  file  with  the  auditor  of  public 
accounts  a  declaration  of  their  intention  to  form  a  company 
for  the  purposes  expressed  in  the  preceding  section,  which 
declaration  shall  be  signed  by  all  the  corporators,  and  shall 
contain  a  copy  of  the  charter  proposed  to  be  adopted  by  them. 

Such  charter  shall  set  forth  the  name  of  the  corporation,  which 
shall  embrace  the  name  of  the  township  in  which  the  business 
office  of  such  company  is  to  be  located  and  the  intended  dura¬ 
tion  of  the  company,  and  if  it  is  found  conformable  to  this  act, 
and  not  inconsistent  with  the  laws  and  Constitution  of  this 
State,  the  auditor  shall  thereupon  deliver  to  such  persons  a 
certified  copy  of  the  charter,  which,  on  being  filed  in  the  office  certified  copy, 
of  the  county  clerk  of  the  county  where  the  office  of  such 
company  is  to  be  located,  shall  be  their  authority  to  organize 
and  commence  business.  Such  certified  copy  of  the  charter 
may  be  used  in  evidence  for  or  against  said  company,  with  the 
same  effect  as  the  original :  Provided ,  that  such  charter  so  Proviso, 
obtained  shall  be  subject  to  control  of  and  modification  by  the 
General  Assembly.  (1) 


Provisions  of 

charter. 


(1)  Form  of  Declaration  of  Intention  to  form  Company. 

We,  the  undersigned,  residing  in  the  political  township  of  [insert 
name  of  township  as  known  for  township  organization.  If  it  is  merely  a 
congressional  township  and  not  under  township  organization,  then  say ,  Con¬ 
gressional  township  No. - ,  giving  the  number  thereof  according  to 

description  of  the  U.  S.  government ],  in  the  county  of - ,  and  State 

of  Illinois  [or  of  the  political  or  congressional  townships  of - , 

describing  them  as  above,  being  adjoining  townships  in  the  State  of  Illi¬ 
nois,  not  exceeding  six  in  number,  or  as  the  case  may  be ],  who  collec¬ 
tively  own  property  of  not  less  than  fifty  thousand  dollars  in  value, 
which  we  desire  to  have  insured,  hereby  declare  our  intention  to 
form  an  incorporated  company  for  the  purpose  of  mutual  insurance 
against  loss  or  damage  by  fire  or  lightning,  according  to  the  statute 
in  such  case  made  and  provided.  The  following  is  a  copy  of  the 
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Directors. 


Election. 


When  held. 


Cumulative 

voting. 


Sec.  3.  The  number  of  directors  shall  be  nine  —  five  of 
whom  shall  constitute  a  quorum  to  do  business — to  be  elected 
from  the  corporators  by  ballot,  and  hold  their  offices  until  their 
successors  are  elected  and  qualified.  In  the  election  of  the 
first  board  of  directors  each  corporator  shall  be  entitled  to  one 
vote.  All  subsequent  elections,  except  to  fill  vacancies,  shall 
be  held  at  the  annual  meeting  of  the  company,  which  shall  be 
on  the  first  Tuesday  after  the  first  Monday  of  January  in  each 
year,  and  every  person  insured  shall  be  entitled  to  as  many 
votes  as  there  are  directors  to  be  elected,  and  an  equal  addi¬ 
tional  number  for  each  five  hundred  dollars  that  he  may  be 
insured  in  the  company,  and  may  cast  the  same  in  person  or 
by  proxy,  distributing  them  among  the  same  or  a  less  number 
of  candidates  than  the  number  of  directors  to  be  elected,  or 
cumulating  them  upon  one  candidate,  as  he  shall  think  fit. 


charter  proposed  to  be  adopted  by  us  for  the  purpose  aforesaid. 
[Here  insert  copy  of  charter ] . 

In  testimony  whereof  we  have  hereunto  subscribed  our  names, 
this - day  of - ,  A.D.  18 — . 

[Signed  by  all  the  corporators .j 

The  form,  of  charter  contemplated  by  this  act  will  be  drawn  to  suit  the  wishes 
of  the  corporators  in  each  case.  The  following  is  given  as  a  general  form  of  charter, 
which  may  be  varied  to  suit  circumstances,  and  which  is  designed  to  be  inserted  in 
the  foregoing  form  of  declaration  at  the  place  therein  indicated. 

Form  of  Charter  for  Township  Mutual  Insurance  Company. 

We,  E.  B.,  A.  T.  and  H.  P.  [giving  the  names  of  all  the  corporators'], 

residing  in  the  township  of - [insert  as  in  the  form  of  declaration 

of  intention  to  organize ],  in  the  county  of - ,  and  State  of  Illinois, 

do  propose  the  following  as  the  charter  adopted  by  us,  for  the  pur¬ 
pose  of  a  mutual  insurance  company,  pursuant  to  the  statute  in  such 
case  made  and  provided. 

1.  The  name  of  said  company  shall  be  The -  Toumship  Mutual 

Insurance  Company,  and  its  business  office  shall  be  at - ,  in  said 

township  of  - - ,  in  the  county  of - ,  and  State  of  Illinois. 

2.  The  intended  duration  of  said  company  shall  be - ye^rs. 

3.  The  object  of  said  company  shall  be  to  engage  in  and  carry  on 
the  business  of  a  mutual  insurance  against  loss  or  damage  by  fire  or 
lightning  within  the  limits  of  the  township  [or  townships]  above 
named. 

4.  Said  company  shall  have  and  possess  all  the  powers  and  author¬ 
ity  prescribed  by  an  act  of  the  General  Assembly  of  the  State  of 
Illinois,  in  relation  to  township  insurance  companies. 

In  witness  whereof  we  have  hereunto  set  our  hands,  this - day 

of  — - ,  A.D.  18— 

[Signed  by  all  the  corporators.] 

In  lieu  of  the  foregoing  general  declaration  of  the  object  and  powers  of  the 
company,  the  same  may  be  set  out  specifically  as  the  corporators  desire,  placing  any 
restrictions  upon  the  company  that  may  be  deemed  advisable,  Within  the  statute. 
The  office  or  place  of  business  of  the  company  may  be  set  forth  in  the  charter  if 
deemed  proper,  or  it  may  be  left  with  the  company  to  fix  the  same,  from  time  to 
time,  as  circumstances  shall  dictate. 

In  the  absence  of  specifications  in  the  charter,  the  act  itself  will  be  the  charter  of 
authority  or  ground  for  the  acts  and  doings  of  the  company,  and  for  that  purpose 
reference  can  be  thereto  had. 
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Sec.  4.  The  directors  shall  elect  from  their  number  a  presi-  officers, 
dent  and  a  treasurer,  and  shall  also  elect  a  secretary,  who  may 
or  may  not  he  a  member  of  the  company,  all  of  whom  shall 
hold  their  office  for  one  year,  and  until  their  successors  are 
elected  and  qualified. 

Sec.  5.  The  treasurer  and  secretary  shall  each  give  bonds  Treasurer  and 
to  the  company  for  the  faithful  performance  of  their  duties,  give  bond 
in  such  amounts  as  shall  be  prescribed  by  the  board  of  directors. 

Sec.  6.  Such  corporation  and  its  directors  shall  possess  the  Powers  of 
usual  powers  and  be  subject  to  the  usual  duties  of  corporations  corporatlou- 
and  directors  thereof,  and  may  make  such  by-laws,  not  incon¬ 
sistent  with  the  Constitution  or  laws  of  this  State,  as  may  be 
deemed  necessary  for  the  management  of  its  affairs,  in  accord¬ 
ance  with  the  provisions  of  this  act ;  also  to  prescribe  the  duties 
of  its  officers,  and  fix  their  compensation,  and  to  alter  and 
amend  its  by-laws  when  necessary. 

Sec.  T.  Any  person  owning  property  in  the  district  for  which  who  may 
any  such  company  is  formed,  if  he  resides  in  the  county  in  members, 
which  such  district  is  in  whole  or  in  part  situated,  may  become 
a  member  of  such  company  by  insuring  therein,  and  shall  be 
entitled  to  all  the  rights  and  privileges  appertaining  thereto ; 
but  a  person  not  residing  within  the  district  for  which  the  com¬ 
pany  is  formed  shall  not  become  a  director  of  such  company. 

Sec.  8.  Such  company  may  issue  policies  only  on  detached  May  issue 
dwellings,  barns  (except  livery,  boarding  and  hotel  barns),  and  pohcies* 
such  property  as  may  properly  be  contained  therein,  for  any 
time  not  exceeding  five  years,  and  not  to  extend  beyond  the 
limited  duration  of  the  charter,  and  for  an  amount  not  to 
exceed  three  thousand  dollars  on  any  one  risk.  All  persons 
so  insured  shall  give  their  obligations  to  the  company,  binding  obligation  by 
themselves,  their  heirs  and  assigns  to  pay  their  pro  rata  share  person  insured- 
to  the  company  of  the  necessary  expenses  and  of  all  losses  by 
fire  or  lightning  which  may  be  sustained  by  any  member  thereof 
during  the  time  for  w'hich  their  respective  policies  are  written ; 
and  they  shall,  also,  at  the  time  of  effecting  the  insurance,  pay 
such  percentage  in  cash,  and  such  other  charge  as  may  be  Cash  premium, 
required  by  the  rules  or  by-laws  of  the  company. 

Sec.  9.  Any  such  company  may  classify  the  property  classify 
insured  therein  at  the  time  of  issuing  policies  thereon,  under  propeit>- 
different  rates,  corresponding  as  nearly  as  may  be  to  the  greater 
or  less  risk  from  fire  or  lightning,  and  loss,  which  may  attach 
to  each  several  building  insured. 

Sec.  10.  No  such  company  shall  insure  any  property  beyond  Not  insure 
the  limits  of  the  district  comprised  in  the  formation  of  the  of\£strict?Ite 
company,  nor  shall  they  insure  any  property  within  the  limits 
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of  any  city  containing  over  twelve  thousand  inhabitants  at  the 
time  of  the  organization  of  such  company, 
in  case  of  loss,  *  Sec.  11.  Every  member  of  such  company  who  may  sustain 
loss  or  damage  by  fire  or  lightning  shall  immediately  notify  the 
president  of  such  company,  or  in  case  of  his  absence,  the  sec¬ 
retary  thereof,  who  shall  forthwith  convene  the  directors  of 
such  company,  whose  duty  it  shall  be,  when  convened,  to 
appoint  a  committee  of  not  less  than  three  members  of  such 
company,  to  ascertain  the  amount  of  such  loss ;  and  in  case  of 
the  failure  of  the  parties  to  agree  upon  the  amount  of  such 
damage,  the  claimant  may  appeal  to  the  judge  of  the  county 
court  of  the  county  in  which  the  office  of  such  company  is 
located,  whose  duty  it  shall  be  to  appoint  three  persons  as  a 
committee  of  reference,  who  shall  have  full  authority  to 
examine  witnesses,  and  to  determine  all  matters  in  dispute, 
and  shall  make  their  award  in  writing  to  the  president  of  such 
*  company,  and  such  award  shall  be  final.  The  pay  of  said 
committee  shall  be  two  dollars  per  day  for  each  day’s  service 
so  rendered,  and  four  cents  for  each  mile  necessarily  traveled 
in  the  discharge  of  their  duties,  which  shall  be  paid  by  the 
claimant,  unless  the  award  of  said  committee  shall  exceed  the 
sum  offered  by  the  company  in  liquidation  of  such  loss  or 
damage,  in  which  case  said  expenses  shall  be  paid  by  the 


Pay  of  com 
raittee. 


Loss,  how  paid. 


Assessment. 


President 
notify 
members  of 
assessment. 


Suit  to  recover 
assessment. 


company. 

Sec.  12.  Whenever  the  amount  of  any  loss  shall  have  been 
ascertained,  wThich  exceeds  in  amount  the  cash  funds  of  the 
company,  the  president  shall  convene  the  directors  of  said 
company,  who  shall  make  an  assessment  upon  all  the  property 
to  the  amount  for  which  each  several  piece  of  property  is 
insured,  taken  in  connection  with  the  rate  of  premium  under 
which  it  may  be  classified. 

Sec.  13.  It  shall  be  the  duty  of  the  president,  wlienever 
such  assessment  shall  have  been  made,  to  immediately  notify 
every  person  composing  such  company,  personally,  by  an 
agent  or  by  a  letter  sent  to  his  usual  post  office  address,  of  the 
amount  of  such  loss,  and  the  sum  due  from  him  as  his  share 
thereof,  and  of  the  time  when  and  to  whom  such  payment  is 
to  be  made  ;  but  such  time  shall  not  be  less  than  thirty  nor 
more  than  ninety  days  from  the  date  of  such  notice. 

Sec.  14.  Suits  at  law  may  be  brought  against  any  member 
of  such  company  who  shall  neglect  or  refuse  to  pay  any  assess¬ 
ment  made  upon  him  by  the  provisions  of  this  act ;  and  the 
directors  of  any  company  so  formed,  who  shall  willfully  refuse 
or  neglect  to  perform  the  duties  imposed  upon  them  by  the 
provisions  of  this  act,  shall  be  liable,  in  their  individual 
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capacity,  to  the  person  sustaining  such  loss.  Suits  at  law  may  suit  for  losses, 
also  be  brought  and  maintained  against  any  such  company,  by 
members  thereof,  for  losses  sustained,  if  payment  is  withheld 
after  such  losses  have  become  due. 

Sec.  15.  It  shall  be  the  duty  of  the  secretary  to  prepare  an  Annual 
annual  statement,  showing  the  condition  of  such  company  on  statemeat- 
the  thirty-first  day  of  December,  and  present  the  same  at  the 
annual  meeting. 

Sec.  16.  Any  member  of  such  company  may  withdraw  there- Members  may 
•  from  by  surrendering  his  policy  for  cancellation  at  any  time 
while  the  company  continues  the  business  for  which  it  was 
organized,  by  giving  notice  in  writing  to  the  secretary  thereof, 
and  paying  his  share  of  all  claims  then  existing  against  said 
company:  Provided ,  that  by  the  withdrawal  of  any  such  Proviso, 
member,  the  number  of  the  members  remaining  in  the  com¬ 
pany  shall  not  be  reduced  below  the  original  number  of  cor¬ 
porators,  or  that  the  assets  will  not  be  reduced  below  the 
amount  at  the  time  of  organization :  Provided  further ,  the 
company  shall  have  power  to  cancel  or  terminate  any  policy 
by  giving  the  insured  notice  to  that  effect. 

Sec.  17.  It  shall  be  the  duty  of  the  president  and  secretary  Report  to 
of  every  such  company  on  the  first  day  of  January  of  eachaudltor* 
year,  or  within  one  month  thereafter,  to  prepare,  under  their 
own  oath,  and  transmit  to  the  auditor  of  public  accounts  a 
statement  of  the  condition  of  the  company  on  the  thirty-first 
day  of  December  then  next  preceding,  in  such  form  as  the 
auditor  may  direct.  If,  upon  examination,  he  is  of  the  opinion 
that  such  company  is  doing  business  correctly,  in  accordance 
with  the  provisions  of  this  act,  he  shall  thereupon  furnish  the 
company  his  certificate,  which  shall  be  deemed  authority  to  Certificate  to 
continue  business  the  ensuing  year,  subject,  however,  to  sub-  business, 
sequent  provisions  of  this  act.  For  such  examination  the 
company  shall  pay  five  dollars,  and  one  dollar  for  the  certifi¬ 
cate.  Each  company  shall  pay,  at  the  time  of  organization, 
ten  dollars  for  the  auditor’s  services,  all  of  which  shall  be  paid 
into  the  State  treasury,  and  applied  to  the  insurance  fund.(l) 

Sec.  18.  Any  such  company  may  be  proceeded  against  and  Dissolution, 
dissolved  in  the  manner  and  upon  the  same  conditions  as  pro¬ 
vided  in  case  of  other  insurance  companies  incorporated  in  this 
State. 


(1)  The  auditor  could  in  a  proper  case  terminate  the  power  of  the  company 
under  the  above  section,  to  continue  business,  by  simply  refusing  to  grant  the  certifi¬ 
cate  of  renewal.  Opinion  of  Att’y  Gen’l  Edsall. 
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DIVISION  VII. 


REVENUE. 


ASSESSMENT  AND  COLLECTION  OF  TAXES. 


I.»wsl87f  *72, 
j>sj.  91.  A*»a». 
Mcli.  30,  ’72. 


Section  1.  The  property  named  in  this  section  shall  be  Property  to  be 

-i.  i  ,  e  i  •  -I  •  assessed  and 

assessed  and  taxed,  except  so  much  thereoi  as  may  be,  m  this  taxed, 
act,  exempted  :(1) 


(1)  The  term  (i  Property ,”  wherever  used  in  this  act,  is  held  to  include  every 
tangible  thing,  being  the  subject  of  ownership,  whether  animate  or  inanimate,  real 
or  personal.  Cleghorn  v.  Postlewaite,  43  Ill.  R.,  437. 

The  term  personal  property ,  applies  as  well  to  notes  and  moneys  as  to  goods  and 
chattels ;  the  possession  of  which  is prima  facie  evidence  of  ownership.  Brownell  v. 
Dixon,  37  Ill.  R.,  197. 

County  orders  and  county  bonds  are  subject  to  taxation.  Opinion  Auditor 
Miner,  April  2, 1867 ;  June  13. 1868. 

Money  loaned  or  on  deposit  in  a  bank,  or  a  note  secured  by  mortgage,  are  sub¬ 
ject  to  taxation.  Opinion  Auditor  Miner,  June  10, 1868;  Trustees,  etc.,  v .  McConnell,  12 
Ill.,  R.,  138;  People  v.  Worthington,  21  111,  Li.,  171. 

Shares  of  joint  stock  companies  owned  in  this  State  are  liable  to  assessment  and 
taxation  under  the  laws  of  this  State,  whether  such  companies  are  located  in  this 
State  or  not.  Opinion  Auditor  Miner,  July  25, 1867;  See  Inhabitants  Great  Barring¬ 
ton  v.  Commissioners  Berkshire  County,  16  Pick.  R.,  572. 

Bonds  deposited  with  the  auditor  to  secure  the  redemption  of  bills  issued  by 
banks,  are  subject  to  taxation.  Bank  of  Republic  v.  County  of  Hamilton,  21  Ill.  R.,  54. 

Bonds  that  are  void  cannot  be  rendered  valid  by  assessment  and  payment  of  taxes 
on  them.  Marshall  Co.  v.  Cook,  38  Ill.  R.,  58. 

In  case  of  an  agreement  in  writing,  wherein  A.  agrees  to  convey  to  B.  certain  lands 
on  the  payment  of  a  stipulated  sum,  and  B.  had  paid-a  portion,  the  amount  paid  had 
been  assessed,  and  the  board  of  reviewers  had  ordered  said  assessment  to  be  stricken 
from  the  list,  deciding  that  said  credits  were  not  taxable ;  it  is  the  opinion  that  the 
board  exceeded  their  authority,  which  is  thought  to  extend  only  to  correction  of 
erroneous  valuations.  As  to  whether  property  is  taxable,  the  board  of  supervisors 
proceed  under  section  33  of  this  act ;  therefore  the  assessment  should  not  be  stricken 
from  the  list  on  proceedings  already  had.  That  the  sums  payable  by  B.  are  “cred¬ 
its.”  and  subject  to  taxation,  to  the  extent  the  owner  A.  believes  will  be  received,  or 
can  be  collected.  See  g  3.  Opinion  Auditor  Miner,  January  5, 1867. 

The  consideration  received  on  sale  of  land,  whether  money  or  notes,  must  be  taxed, 
notwithstanding  the  land  is  still  taxed.  Opinion  Auditor  Miner,  April  18,  1867 ; 
People  v.  Worthington,  21  Ill.  R.,  171. 

For  the  purjfose  of  taxation,  ’the  law  regards  lands  and  improvements  as  a 
whole,  except  for  obtaining  a  correct  valuation.  When  the  valuation  is  ascertained, 
and'tax  charged,  it  is  against  the  tract  or  lot,  including  improvements.  If  sold  for  the 
tax,  all  is  sold  together.  Arrangements  between  lessor  and  lessee  are  not  to  be  con¬ 
sidered  by  the  revenue  officers.  Opinion  Auditor  Miner,  April  30, 1867.  But  where  a 
building  is  set  on  posts  to  denote  its  temporary  condition,  under  a  provision  in  the 
lease  to  remove  it,  it  is  held  to  be  personal  property.  Bullou  v.  Jones  et  al.,  37  Ill.  R., 
95 ;  see  also  Titus  el  al.  v.  Mcibee  et  al.,  25  Ill.  R.,  257. 

Warehouses  and  other  buildings  on  railroad  lands,  under  lease,  are  taxable  as 
separate  property.  Opinion  Auditor  Miner,  May  21,  and  June  19,  1867. 

Moneys  and  credits  of  all  persons  in  this  State  are  taxable  in  this  State  with¬ 
out  reference  to  the  temporary  location  thereof.  Opinion  Auditor  Miner,  April 
13, 1867. 

While  the  transient  visit  of  a  person  for  a  time  at  a  place  may  not  make  him  a 
resident  while  there,  yet,  if  he  has  a  regular  and  permanent  business  there,  such  as 
the  loaning  of  money  for  himself  and  others,  and  remains  there  continuously  for  a 
time  sufficiently  extended  to  enable  him  to  transact  that  business,  which  is  his  only 
known  business  or  occupation,  that  will  be  regarded  as  his  place  ol  residence,  so  as 
to  subject  his  own  moneys  and  credits,  employed  in  such  business,  and  also  the 
moneys  and  credits  of  other  persons  -who  may  reside  out  of  this  State,  but  which  are 
used  and  controlled  by  him  as  their  agent,  to  taxation  at  such  place,  if  in  this  State ; 
and  this  although  he  may  at  the  same  time  have  a  home  or  domicile  in  another 
State,  wrhere  he  also  resides  during  certain  limited  portions  of  the  year.  Tazewell  Co. 
v.  Davenport,  40  111.  R.,  197. 

The  principles  of  “  equality  ”  and  “  uniformity  ”  are  indispensible  to  all  legal 
taxation,  general  or  local.  City  of  Chicago  v.  Lamed  et  al.,  34  Ill.  R.,  203.  The  rule  of 
uniformity  of  taxation  prescribed  in  the  constitution,  requires  that  one  person  shall 
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First  —  All  real  and  personal  property  in  this  State. 

Second — All  moneys,  credits,  bonds  or  stocks,  and  other 
investments,  the  shares  of  stock  of  incorporated  companies  and 
associations,  and  all  other  personal  property,  including  prop¬ 
erty  in  transitu  to  or  from  this  State,  used,  held,  owned  or 
controlled  by  persons  residing  in  this  State. 

Third —  The  shares  of  capital  stock  of  banks  and  banking 
companies  doing  business  in  this  State. 

Fourth  —  The  capital  stock  of  companies  and  associations 
incorporated  under  the  laws  of  this  State. 

PROPERTY  EXEMPT  FROM  TAXATION. 

Sec.  2.  All  property  described  in  this  section,  to  the  extent 
herein  limited,  shall  be  exempt  from  taxation,  that  is  to  say  :(1) 


not  be  compelled  to  pay  a  greater  proportion  of  the  taxes,  according  to  the  value  of 
his  property,  than  another.  Bureau  County  v.  Chicago ,  etc.,  It.  R.  Co.,  44  Ill.  R.,  230. 
Under  this  rule,  a  portion  of  the  citizens  of  a  town  could  not  be  exempted  from  road 
taxes  while  the  burden  is  imposed  on  others.  <7 Kane  v.  Treat  et  al.,  25  Ill.  R.,  557. 
But  a  tax  imposed  on  a  corporation  as  such,  is  not  a  tax  on  the  person  or  property  of 
the  corporation  or  stockholders.  Ducat  v.  City  of  Chicago,  48  111.  R.,  173. 

An  assessment ,  commonly  called  special  assessment  for  street  improvement  in  a 
city,  is  not  a  tax,  and  the  same  rules  applicable  to  one  do  not  necessarily  apply  to 
the  others.  City  of  Chicago  v.  Colby,  20  Ill.  R.,  614 ;  Canal  Trustees  v.  City  of  Chicago,  12 
Ill.  R.,  406. 

In  the  construction  of  statutes,  it  will  never  be  presumed  that  the  legislature 
intended  to  abandon  its  rights^as  to  the  mode  of  assessing  and  collecting  the  State 
revenue.  Bank  of  the  Republic  v.  Hamilton  County,  27  Ill.  R.,  54. 

The  jurisdiction  of  the  State,  on  the  subject  of  taxation  for  State  purposes,  is 
supreme,  over  which  the  government  of  the  United  States  can  have  no  power  or 
control.  State  Treasurer  v.  Collector  of  Sangamon  County,  28  Ill.  R.,  512  ;  The  People  v. 
Bradley  et  al.,  39  Ill.  It.,  130.  But  the  federal  constitution  limits  the  power  of  taxation 
by  a  State  in  express  terms  as  to  imports  and  exports,  and  by  implication,  as  to  those 
instruments  employed  by  the  general  government  to  carry  out  its  authority  as  gov¬ 
ernment  bonds,  and  the  operation  of  such  instruments.  The  People  v.  Bradley  et  al., 
39  Ill.  R.,  130. 

A  law  of  a  State  including  steamboats  as  a  portion  of  the  property  of  an  individual 
subject  to  State  taxation,  is  valid.  It  does  not  interfere  with  the  power  of  Congress 
To  regulate  commerce,  nor  is  it  a  tonnage  duty.  Perry  v.  Torrence,  8  Ohio  R.,  521. 

A  sum  of  money,  certain  to  be  received  annually  and  at  stated  periods,  is,  within 
the  meaning  of  the  tax  law,  an  annuity,  unless  the  same  be  receivable  as  a  pension, 
a  salary,  or  as  compensation  for  labor  or  services  subsequently  to  be  performed. 
Wet  more  v.  Stale.  18  Ohio  It.,  77. 

The  term  “  investment  in  stocks,”  embraces  within  its  meaning  shares  in  the 
capital  stock  of  banks  and  banking  associations,  and  includes  as  well  shares  in 
the  capital  stock  of  national  banks,  ihe  People  v.  Bradley  et  al.,  39  Ill.  R.  131. 

The  new  constitution  declares,  Art.  9,  Sec.  1.  The  General  Assembly  shall  pro¬ 
vide  such  revenue  as  may  be  needful,  by  levying  a  tax,  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his.  her  or  its 
property— such  value  to  be  ascertained  by  some  person  or  persons,  to  be  elected  or 
appointed  in  such  manner  as  the  General  Assembly  shall  direct,  and  not  otherwise; 
but  the  General  Assembly  shall  have  power  to  tax  peddlers,  auctioneers,  brokers, 
hawkers,  merchants,  commission  merchants,  showmen,  jugglers,  inn-keepers,  gro¬ 
cery-keepers,  liquor  dealers,  toll  bridges,  ferries,  insurance,  telegraph  and  express 
interests  or  business,  venders  of  patents,  and  persons  or  corporations,  owning  or 
using  franchises  and  privileges,  in  such  manner  as  it  shall,  from  time  to  time,  direct 
by  general  law,  uniform  as  to  the  class  upon  which  it  operates. 

Sec.  2.  The  specification  of  the  objects  and  subjects  of  taxation  shall  not  deprive 
the  General  Assembly  of  the  power  to  require  other  subjects  or  objects  to  be  taxed, 
in  such  manner  as  may  be  consistent  with  the  principles  of  taxation  fixed  in  this 
constitution. 

(1)  No  provision  of  law  is  known,  exempting  school  lands  from  taxation,  which 
have  reverted  on  foreclosure  of  mortgage.  Opinion  Auditor  Dubois,  May  7. 1864. 

In  order  to  exempt  a  school- house  from  taxation,  it  should  be  held  by  the 
school  directors  under  such  title  as  will  give  them  the  right  to  possess  and  control 
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First  —  iUl  lands  donated  by  tlie  United  States  for  school  School  lands 
purposes,  not  sold  or  leased.  All  public  school -houses.  All and  houses, 
property  of  institutions  of  learning,  including  the  real  estate 
on  which  the  institutions  are  located,  not  leased  by  such  insti¬ 
tutions,  or  otherwise  used  with  a  view  to  profit. 

Second  —  All  church  property  actually  and  exclusively  used  church  prop- 
for  public  worship,  when  the  land  (to  be  of  reasonable  size  for erty* 
the  location  of  the  church  building)  is  owned  by  the  congrega¬ 
tion. 

Third — All  lands  used  exclusively  as  graveyards  or  grounds  Graveyards, 
for  burying  the  dead. 

Fourth  —  All  unentered  government  lands;  all  public  build- Government 
ings  or  structures  of  whatsoever  kind,  and  the  contents  thereof,  property! 
and  the  land  on  which  the  same  are  located,  belonging  to  the 
United  States. 


it  at  all  times  for  the  use  of  the  district.  Pace  v.  County  Commissioners  of  Jefferson  Co., 
20  Ill.  R.,  644. 

In  regard  to  houses  used  for  public  worship,  the  intent  of  the  law 
exempting  them  is,  that  they  shall  be  used  for  sacred  purposes  and  not  otherwise. 
That  part  so  used  may  be  exempt,  and  portions  otherwise  used  may  be  taxed.  First 
M.  E.  Church,  etc.,  v.  City  of  Chicago,  26  Ill.  R.,  487. 

Church  property  may  be  assessed  for  special  purposes,  though  not  liable 
for  ordinary  taxes.  City  of  Ottawa  v.  Fisher  et  at.,  20  Ill.  R.,  423;  The  Trustees  of  the: 
Illinois  and  Michigan  Canal  v.  The  City  of  Chicago,  12  Ill.  R.,  403. 

A  parsonage  owned  by  a  church  is  not  exempt  from  taxation.  Opinion  Auditor 
Miner,  April  11,  1867;  Lippincott,  December  22, 1869;  St.  Peter's  Churchy.  Commis¬ 
sioners  Scott  Co.,  12  Minn.  R.,  395. 

If  a  seminary  is  established  as  such  by  law,  the  lot  on  which  it  stands  is  not  tax¬ 
able.  But  if  a  private  school,  although  called  a  “seminary,”  conducted  for  private 
gain  or  profit,  it  is  not  exempt  from  taxation.  Opinion  Auditor  Miner.  February 
14.  1868. 

Horses  and  carriages  carrying  the  mail  of  the  United  States,  if  owned  by  the 
government,  are  exempt  from  taxation,  but  not  so  if  owned  by  individuals.  Opinion. 
Auditor  Miner,  June  27, 1867. 

It  is  only  the  property  owned  by  the  State  that  is  exempt  from  taxation,  not  that  in. 
which  it  may  ultimately  share  in  avails.  Ryan  v.  Gallatin  County,  14  Ill.  R.,  83. 

The  exemption  of  swamp  lands  from  taxation  ceases  when  sold  by  the 
county,  and  it  is  presumed  that  such  lands  reverting  on  foreclosure  of  mortgage 
would  not  be  exempt  under  the  law.  Opinion  Auditor  Miner.  May  13, 1867. 

The  new  constitution  concerning  this  and  other  subjects  of  exemption, 
declares,  Art.  9,  Sec.  3.  The  property  of  ihe  State,  counties  and  other  municipal  cor¬ 
porations,  both  real  and  personal,  and  such  other  property  as  may  be  used  exclusively 
for  agricultural  and  horticultural  societies,  for  schools,  religious,  cemetery  ana 
charitable  purposes,  may  be  exempted  from  taxation;  but  such  exemption  shall  be 
only  by  general  law.  In  the  assessment  of  real  estate,  incumbered  by  public  ease¬ 
ment,  any  depreciation  occasioned  by  such  easement,  may  be  deducted  in  the  valu¬ 
ation  of  such  property. 

Corn,  wheat,  oats  and  other  field  products,  and  beef,  pork,  and  other  articles  of 
provisions,  are  not  exempt  from  taxation.  Opinion  Auditor  Miner,  January  7, 1867. 

It  is  within  the  constitutional  power  of  the  legislature  to  exempt  property  from 
taxation,  or  to  commute  the  general  rate  for  a  fixed  sum.  Illinois  Central  Railroad 
Co.  v.  County  of  McLean,  17  Ill.  R.,  293.  But  not  so  in  regard  to  persons  or  class  of  persons. 
Hunsackeret  al.  v.  Wright  et  al.,  30  Ill.  R.,  146;  O' Kane  v.  Treat  etal.,  25  Ill.  R.,  561. 

The  assessment  of  public  taxes,  or  special  assessment  for  public  improvements 
upon  the  public  property  of  the  State,  county  or  municipal  corporations,  is  a  mere 
question  of  policy.  The  power  exists  to  make  it  bear  its  share  of  the  one  or  the  other. 
It  may  be  exempt  from  the  one  and  subjected  to  the  other.  Canal  Trustees  v.  City  of 
Chicago,  12  111.  R.,  405;  Ross  v.  Mayor  of  New  York,  3  Wend.  R.,  335;  cited  and  sus¬ 
tained  in  case  of  Higgins  v.  City  of  Chicago,  18  111.  R.,  280. 

Laws  exempting  piroperty  from  taxation,  being  in  derogation  of  equal 
rights  should  be  construed  strictly;  therefore,  held,  that  property  mentioned  as 
exempt  is  only  exempt  from  taxation  when  used  exclusively  for  the  purposes  men¬ 
tioned.  If  used  for  other  purposes,  it  is  liable  to  taxation,  no  matter  what  purposes 
the  proceeds  are  in  future  to  be  applied.  Cincinnati  College  v.  Slate,  19  Ohio  R.,  HO. 
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State  property. 

Poor  houses. 

Swamp  lands. 

Public  build¬ 
ings. 


Charitable  in¬ 
stitutions,  pub¬ 
lic  libraries. 


Fire  engines, 
etc. 


Market  houses. 


Water  works, 
etc. 


Agricultural 
society  prop¬ 
erty,  etc. 


Fifth  —  All  property  of  every  kind  belonging  to  the  State 
of  Illinois. 

Sixth  —  All  property  belonging  to  any  county,  town,  village 
or  city,  used  exclusively  for  the  maintenance  of  the  poor.  All 
swamp  or  overflowed  lands  belonging  to  any  county,  so  long  as 
the  same  remain  unsold  by  such  county.  All  public  buildings 
belonging  to  any  county,  township,  city  or  incorporated  town, 
with  the  ground  on  which  such  buildings  are  erected,  not 
exceeding  in  any  case  ten  acres. 

Seventh  —  All  property  of  institutions  of  purely  public 
charity,  when  actually  and  exclusively  used  for  such  charitable 
purposes,  not  leased  or  otherwise  used  with  a  view  to  profit, 
and  all  free  public  libraries. 

Eighth  —  All  fire  engines  and  other  implements  used  for 
the  extinguishment  of  fires,  with  the  building  used  exclusively 
for  the  safe -keeping  thereof,  and  the  lot,  of  reasonable  size,  on 
which  the  building  is  located,  when  belonging  to  any  city,  vil¬ 
lage  or  town. 

Ninth  —  All  market -houses,  public  squares  or  other  pubKc 
grounds  used  exclusively  for  public  purposes.  All  works, 
machinery  and  fixtures  belonging  exclusively  to  any  town, 
village  or  city,  and  used  exclusively  for  conveying  water  to 
such  town,  village  or  city. 

Tenth  —  All  property  which  may  be  used  exclusively  by 
societies  for  agricultural,  horticultural,  mechanical  and  philo¬ 
sophical  purposes,  and  not  for  pecuniary  profit. 


RULES  FOR  VALUING  PERSONAL  PROPERTY. 


Sec.  3.  Personal  property  shall  be  valued  as  follows  :(1) 
cash  valuation.  First — All  personal  property,  except  as  herein  otherwise 
directed,  shall  be  valued  at  its  fair  cash  value. 


(1)  In  valuing  property  the  assessor  has  no  right  to  discriminate  for  or  against 
any  class  of  property,  whether  it  be  bank  stock  or  other  property.  The  only  criterion 
known  to  the  law  is  the  actual  money  worth  of  the  property.  Opinion  Auditor  Miner, 
May  28,  September  25, 1868,  May  29,  i867.  And  this  may  be  on  a  “  greenback”  basis, 
so  called.  Opinion  Auditor  Miner,  May  21, 1866. 

In  assessing  the  value  of  a  railroad  for  purposes  of  taxation,  the  inquiry  should  be, 
what  is  the  property  woith,  to  be  used  for  the  purposes  for  which  it  was  designed, 
and  not  for  any  other  purposes  to  which  it  might  be  applied,  and  In  all  cases  it  Is 
proper  to  consider  what  would  a  prudent  man  give  for  the  property  as  a  permanertt 
investment,  with  a  view  to  present  and  future  income,  and  the  assessment  should  be 
at  its  present  and  not  future  value.  State  of  Illinois  v.  Illinois  Central  Railroad  Co.,  27 
Ill.  R.,  70. 

The  first  cost  of  property  is  no  evidence  of  its  value.  C.  &  N.  W.  R.  R.  Co.  v.  Boone 

County,  44  Ill.  R.,  241. 

Choses  in  action,  such  as  promissory  notes,  are  to  be  listed  at  their  true  value.  It 

a  note  is  v1 * * * * * 7holly  worthless,  it  is  not  to  be  listed  at  all;  if  it  is  of  some  value,  but  less 
than  its  face,  it  is  to  be  listed  at  what  it  is  worth.  Exchange  Bank  Coluvituus  v.  Hines, 
3  Ohio  State  R.,  1. 

Under  a  law  providing  “  for  taxing  all  property  in  this  State  according  to  its  true 
value,”  Held,  that  capital  invested  in  the  business  of  purchasing  hogs  and  slaughter- 
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Second  —  Every  credit,  for  a  sum  certain,  payable  either  m  credits, 
money  or  labor,  shall  be  valued  at  a  fair  cash  value  of  the  sum 
so  payable ;  if  for  any  article  of  property,  or  for  labor,  or  ser¬ 
vices  of  any  kind,  it  shall  be  valued  at  the  current  price  of 
such  property,  labor  or  service 

Third  —  Annuities  and  royalties  shall  be  valued  at  their  Annuities, 
then  present  total  value. 

Fourth  —  The  capital  stock  of  all  companies  and  associa- capital  stock  - 
tions  now  or  hereafter  created  under  the  laws  of  this  State, how  valued‘ 
shall  be  so  valued  by  the  State  board  of  equalization  as  to 
ascertain  and  determine,  respectively,  the  fair  cash  value  of 
such  capital  stock,  including  the  franchise,  over  and  above  the 
assessed  value  of  the  tangible  property  of  such  company  or 
association.  Said  board  shall  adopt  such  rules  and  principles 
for  ascertaining  the  fair  cash  value  of  such  capital  stock  as  to 
it  may  seem  equitable  and  just ;  and  such  rules  and  principles, 
when  so  adopted,  if  not  inconsistent  with  this  act,  shall  be  as 
binding  and  of  the  same  effect  as  if  contained  in  this  act,  sub¬ 
ject,  however,  to  such  change,  alteration  or  amendment  as  may 
be  found,  from  time  to  time,  to  be  necessary  by  said  board : 

Provided ,  that  in  all  cases  where  the  tangible  property  or  pr0vUo. 
capital  stock  of  any  company  or  association  is  assessed  under 
,  this  act,  the  shares  of  capital  stock  of  any  such  company  or 
association  shall  not  be  assessed  and  taxed  in  this  State.  This 
clause  shall  not  apply  to  the  capital  stock  or  shares  of  capital 
stock  of  banks  organized  under  the  general  banking  laws  of  this 
State. 

RULES  FOR  VALUING  REAL  ESTATE. 


Sec.  4.  Real  property  shall  be  valued  as  follows :  Real  estate. 

First  —  Each  tract  or  lot  of  real  property  shall  be  valued  at  Jj ”j,es  of  valua 
its  fair  cash  value,  estimated  at  the  price  it  would  bring  at  a  Fair  cash  value 
fair,  voluntary  sale. 

Second  —  Taxable  leasehold  estates  shall  be  valued  at  sue!  i  Leasehold 
a  price  as  they  would  bring  at  a  fair,  voluntary  sale  for  cash. 

Third  —  When  a  building  or  structure  is  located  on  theBuildings 
right  of  way  of  any  canal,  railroad  or  other  company  leased  or  ^cuand 
granted  for  a  term  of  years  to  another,  the  same  shall  be 
valued  at  such  a  price  as  such  building  or  structure  and  lease 
or  grant  would  sell  at  a  fair,  voluntary  sale  for  cash. 


6°  on 
or  rail- 


■ - — - * - - -  "  - - -  - . 

ing  and  packing  pork  for  sale  or  transportation,  is  subject  to  taxation.  Jackson  v. 
Steele,  15  Ohio  R.,  652. 

One  portion  of  the  tax-payers  of  a  county  cannot  be  required  to  pay  more 
taxes  in  proportion  to  its  value  than  another  portion  in  the  same  county,  and  a  dis¬ 
crimination  cannot  be  made  in  this  regard  against  the  property  of  a  railroad  com¬ 
pany,  and  although  property  is  assessed  at  a  low  rate,  still  uniformity  must  be 
observed.  C.  &  N.  IF.  12.  R.  Co.  v.  Boone  County ,  44  Ill.  R.,  240. 
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Mineral  lands.  Fourth  —  In  valuing  any  real  property  on  which  there  is 
a  coal  or  other  mine,  or  stone  or  other  quarry,  the  same  shall 
be  valued  at  such  a  price  as  such  property,  including  the  mine 
or  quarry, .would  sell  at  a  fair,  voluntary  sale  for  cash. 


Wsonal  prop¬ 
erty—  when 
listed. 


Who  shall  list 
and  what  listed, 


Persons’of  full 
age,  etc. 

Resident. 


Money,  bonds, 
etc. 


Money,  etc.,  in¬ 
vested. 


PERSONAL  PROPERTY - WHEN  LISTED. 

Sec.  5.  Personal  property  shall  he  listed  between  the  first 
day  of  May  and  the  first  day  of  July  of  each  year,  when  re¬ 
quired  by  the  assessor,  with  reference  to  the  quantity  held  or 
owned  on  the  first  day  of  May,  in  the  year  for  which  the 
property  is  required  to  be  listed.  Personal  property  pur¬ 
chased  or  acquired  on  the  first  day  of  May  shall  be  listed  by 
or  for  the  person  purchasing  or  acquiring  it. 

WHO  SHALL  LIST  AND  WHAT  LISTED. 

Sec.  6.  Personal  property  shall  be  listed  in  the  manner  fol¬ 
lowing  : 

First  —  Every  person  of  full  age  and  sound  mind,  being  a 
resident  of  this  State,  shall  list  all  his  moneys,  credits,  bonds, 
or  stocks,  shares  of  stock  of  joint  stock  or  other  companies 
(when  the  capital  stock  of  such  company  is  not  assessed  in 
this  State),  moneys  loaned  or  invested,  annuities,  franchises, 
royalties,  and  other  personal  property. 

Second  —  He  shall  also  list  all  moneys  and  other  personal 
property  invested,  loaned  or  otherwise  controlled  by  him  as 
the  agent  or  attorney,  or  on  account  of  any  other  person  or 
persons,  company  or  corporation  whatsoever,  and  all  moneys 
deposited,  subject  to  his  order,  check  or  draft,  and  credits  due 
from  or  owing  by  any  person  or  persons,  body  corporate  or 
politic. 

Third  —  The  property  of  a  minor  child  shall  be  listed  by 
his  guardian,  if  he  have  no  guardian,  then  by  the  father,  if 
living ;  if  not,  by  the  mother,  if  living ;  and  if  neither  father 
or  mother  be  living,  by  the  person  having  such  property  in 
charge. 

Fourth  —  The  property  of  an  idiot  or  lunatic,  by  his  con¬ 
servator  ;  or  if  he  has  no  conservator,  by  the  person  having 
charge  of  such  property. 

Fifth  —  The  property  of  a  wife,  by  her  husband,  if  of 
sound  mind ;  if  not,  by  herself. 

Sixth  —  The  property  of  a  person  for  whose  benefit  it  is 
held  in  trust,  by  the  trustee ;  of  the  estate  of  a  deceased  per¬ 
son,  by  the  executor  or  administrator, 
of  corporation  Seventh  —  The  property  of  corporations  whose  assets  are 
in  the  hands  of  receivers,  by  such  receivers. 


Property  of  mi¬ 
nor  child. 


Of  idiot  or  lun 
atic. 


Of  wife. 

Trust  property 
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Eighth  —  The  property  of  a  body  politic  or  corporate,  by 
the  president,  or  proper  agent  or  officer  thereof. 

Ninth  —  The  property  of  a  firm  or  company,  by  a  partner  of  a  firm, 
or  agent  thereof. 

Tenth  —  The  property  of  manufacturers  and  others  in  the  of  property  in 
hands  of  agent,  by  and  in  the  name  of  such  agent,  as  mer-  handsofasenl 
chandise. 

WHERE  LISTED  AND  ASSESSED,  AND  WHAT  HELD  TO  BE  PER¬ 
SONAL  PROPERTY  —  MANNER  OF  LISTING.(l) 

Sec.  7.  Personal  property,  except  such  as  is  required  in  personal  prop- 
this  act  to  be  listed  and  assessed  otherwise,  shall  be  listed  and erty- 
assessed  in  the  county,  town,  city,  village  or  district  where  the 
owner  resides. 


(1)  Personal  property  must  be  listed  for  taxation,  in  the  county,  town  or  dis¬ 
trict  where  the  owner  resides,  notwithstanding  the  property  itself  may  remain  and  be 
used  in  another  county,  as  in  case  of  farming  implements,  stock,  etc.,  upon  a  farm. 
King  et  a l.  v.  McDrew  et  al.,  31  111.  11.,  418.  Yet  if  permanently  located  elsewhere,  it  may 
be  listed  there.  Mills,  execidor,  etc.,  v.  Thorrdon  et  al„  26  Ill.  R.,  300. 

A  person  cannot  choose  where  his  property  shall  be  taxed ;  this  is  fixed  by  law. 
Opinion  Auditor  Miner,  August  17, 1867. 

Tn  regard  to  taxation  in  cities  and  incorporated  towns,  the  place  and  manner 
of  taxation  will  be  regulated  by  their  charters.  Opinion  Auditor  Miner,  August  17, 
1867;  July  22. 1867;  Wilkie  v.  City  of  Pekin,  19  Ill.  R.,  160. 

It  is  not  necessary  that  a  person  to  be  amenable  to  the  taxing  power,  should  be  a 
citizen  of,  or  domiciled  within  the  State;  but  he  must  be  a  resident.  There  is  a  dis¬ 
tinction  in  law  between  residence  and  domicil ;  and  a  person  may  have  the  former  in 
one  state  and  the  latter  in  another.  Nor  is  the  liability  of  taxation  placed  on  the 
ground  of  a  citizenship  Tazewell  County  v.  Davenport,  40  Ill.  R.,  197. 

A  person  resieing  in  this  State ,  acting  as  agent  for  a  non-resident,  is  liable  to 
tax  as  agent  on  securities,  taken  for  money  loaned.  Opinion  Auditor  Miner,  July 
25,1867;  Tazewell  Counly  v.  Davenport,  40  Ill.  R.,  197. 

Where  three  executors  of  an  estate  reside  in  the  same  township  — two  of  them 
within  the  corporate  limits  of  a  village,  the  other  without  such  limits  — and  the  three 
have  possession  in  law  of  the  taxable  moneys,  credits,  bonds  and  stocks  of  the  estate, 
the  same  must,  in  view  of  the  equities  and  analogies  of  the  statute  (which  does  not 
expressly  provide  for  such  a  case),  be  entered  for  taxation  — one-third  as  of  the  place 
of  residence  of  each  executor.  And  this  principle  would  be  applicable  to  a  case 
where  the  executors  resided  in  different  townships.  State  v.  Mathews,  10  Ohio  State  R. 

Merchandise  is  to  be  taxed  at  the  place  of  business  of  the  merchant,  which  may  or 
may  not  be  his  residence.  Opinion  Auditor  Miner,  August  17, 1868.  And  where  the 
same  party  has  goods  in  different  localities,  carrying  on  business  there,  the  property 
should  be  listed  where  it  is  located.  Opinion  Auditor  Miner,  July  16,  1867. 

The  stock  or  interest  of  a  vessel,  boat  or  ship,  navigating  the  waters  of  this 
State,  is  taxable  where  the  owner  resides,  and  it  is  thought  that  no  question  concern¬ 
ing  the  taxation  can  arise  which  could  be  carried  into  the  United  States  courts. 
Opinion  Auditor  Miner,  July  20, 1867.  The  place  or  situs  of  a  vessel  is  the  place  of 
its  registration  and  port  from  which  it  regularly  departs  and  returns.  Wilkey  v.  City 
of  Pekin,  19  Ill.  R.,  160. 

A  lease  of  lands  belonging  to  the  State,  including  canal  lands,  etc.,  with  the  im¬ 
provements.  may  be  taxed,  and  the  interest  of  the  tenant  sold.  LaSalle  Manufactur¬ 
ing  Co.  v.  The  City  of  Ottawa,  16  Ill.  R.,  418. 

Leasehold  property,  belonging  to  the  State,  should  be  valued  in  the  assessment,  at 
the  price  the  assessor  believes  can  be  obtained  for  the  leasehold,  and  this  should 
include  all  rights  and  privileges  belonging  or  in  anywise  pertaining  thereto.  Opin. 
Auditor  Miner,  July  14,  1868. 

The  latv  requires  that  persons  owning  personal  property  shall  make,  sign 
and  deliver  to  the  assessor  a  statement  of  their  property  subject  to  taxation.  Town 
of  Charlestown  v.  McCrory,  36  Ill.  R.,  456. 

The  fact  that  property  subject  to  taxation  has  not  been  listed,  although  it  improp¬ 
erly  increases  the  burden  of  taxation  upon  the  property  that  is  listed,  does  not  render 
the  tax  wholly  void,  or  authorize  the  interference  of  a  court  of  equity.  Exchange 
Bank  Columbus  v.  Hines,  3  Ohio  State  R.,  1. 

The  assessor  has  no  right  to  double  the  assessed  value  of  property  belonging  to  the 
estate  of  a  deceased  person  on  account  of  any  act  of  the  executor.  Leper  v.  Pulsifer, 
37  Ill.  R.,  110. 
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what  held  The  capital  stock  and  franchises  of  corporations  and  per- 
HstedTndas-611  sons,  except  as  may  be  otherwise  provided,  shall  be  listed  and 
sessed.  taxed  in  the  county,  town,  district,  city  or  village  where  the 

principal  office  or  place  of  business  of  such  corporation  or  per¬ 
son  is  located  in  this  State.  If  there  be  no  principal  office  or 
place  of  business  in  this  State,  then  at  the  place  in  this  State, 
where  any  such  corporation  or  person  transacts  business, 
gve  s^ck  and  Sec.  8.  When  the  owner  of  live  stock  or  other  personal 
ar.n  property.  pr0perty  connected  with  a  farm  does  not  reside  thereon,  the 
same  shall  be  listed  and  assessed  in  the  town  or  district  where 
the  farm  is  situated :  Provided ,  If  the  farm  is  situated  in 
several  towns  or  districts,  it  shall  be  listed  and  assessed  in  the 
town  or  district  in  which  the  principal  place  of  business  on 
such  farm  shall  be. 

Property  in  Sec.  9.  The  property  of  manufacturers  and  others,  in  the 
hands  of  agent.  hands  0f  agents,  shall  be  listed  and  assessed  at  the  place  where 
the  business  of  such  agent  is  carried  on. 
improvements  Sec.  10.  When  real  estate  is  exempt  in  the  hands  of  the 
exemptfstate  holder  of  the  fee,  and  the  same  is  contracted  to  be  sold,  the 
amount  paid  thereon  by  the  purchaser,  with  the  enhanced 
value  of  the  investment  and  improvement  thereon  until  the  fee 
is  conveyed,  shall  be  held  to  be  personal  property,  and  listed 
and  assessed  as  such,  in  the  place  where  the  land  is  situated. 
Personal  prop-  Sec.  11.  Personal  property,  in  transitu ,  shall  be  listed  and 

erty  in  transitu.  ^  v  ,  .  ,  i 

assessed  m  the  county,  town,  city  or  district  where  the  owner 
Proviso.  resides  :  Provided,  If  it  is  intended  for  a  business,  it  shall  be 
listed  and  assessed  at  the  place  where  the  property  of  such 
business  is  required  to  be  listed. 

Nurseries.  Sec.  12.  The  stock  of  nuseries,  growing  or  otherwise,  in 

the  hands  of  nurserymen,  shall  be  listed  and  assessed  as  mer¬ 
chandise. 

3anks,  brokers,  Sec.  13.  The  personal  property  of  banks  or  bankers,  brok¬ 
ers,  stock-jobbers,  insurance  companies,  hotels,  livery  stables, 
saloons,  eating  houses,  merchants  and  manufacturers,  ferries, 
mining  companies,  and  companies  not  specially  provided  for  in 
this  act,  shall  be  listed  and  assessed  in  the  county,  town,  city, 
village  or  district  where  their  business  is  carried  on,  except 
such  property  as  shall  be  liable  to  assessment  elsewhere,  in  the 
hands  of  agents.  All  persons,  companies  and  corporations  in 
"steamboats, etc.  this  state  owning  steamboats,  sailing  vessels,  wharf- boats, 


When  a  party  makes  out  and  delivers  to  the  assessor  a  list  of  his  taxable  property, 
which  is  accepted  without  question,  that  officer  has  no  power  afterward,  of  his  own 
motion,  to  alter  it  without  first  giving  the  party  assessed  notice.  If  he  does  a  court 
of  equity  will  grant  relief  by  injunction.  Cleghorn,  v.  Posllewaite  et  al.,  43  Ill.  R.,  431. 

The  assessor  is  to  value  real  estate  himself,  and  need  not  give  notice  thereof  to  the 
person  assessed.  Opinion  Auditor  Miner,  May  6, 1867. 
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barges  and  other  water  craft,  shall  be  required  to  list  the  same 
for  assessment  and  taxation  in  the  county,  town,  city,  village 
or  district  in  which  the  same  may  belong  or  be  enrolled,  reg¬ 
istered  or  licensed,  or  kept,  when  not  enrolled,  registered  or 
licensed. 

Sec.  14.  The  personal  property  of  gas  and  coke  companies,  Gas  and  coke 
except  the  pipes  laid  down,  shall  be  listed  and  assessed  in  the  comPanies- 
town,  village,  district  or  city  where  the  principal  works  are 
located.  Gas  mains  and  pipes,  laid  in  roads,  streets  or  alleys,  Pipes, 
shall  be  held  to  be  personal  property,  and  listed  and  assessed 
as  such,  in  the  town,  district,  village  or  city  where  the  same 
are  laid. 

Sec.  15.  The  personal  property  of  street  railroad,  plank  street  railways, 
road,  gravel  road,  turnpike  or  bridge  companies,  shall  be  listed  plankroads>clc 
and  assessed  in  the  county,  town,  district,  village  or  city  where 
the  principal  place  of  business  is  located.  The  track,  road  or 
bridge  shall  be  held  to  be  personal  property,  and  listed  and 
assessed  as  such,  in  the  town,  district,  village  or  city  where  the 
same  is  located  or  laid. 

Sec.  16.  The  horses,  stages  and  other  personal  property  of  stage  compa- 
stage  companies  or  persons  operating  stage  lines,  shall  be  listed  me?‘ 
and  assessed  in  the  county,  town,  city  or  district  where  they 
are  usually  kept. 

Sec.  IT.  The  personal  property  of  express  or  transporta-  Express  com- 
tion  companies  shall  be  listed  and  assessed  in  the  county,  town,  panies‘ 
district,  village  or  city  where  the  same  is  usually  kept. 

Sec.  18.  No  consignee  shall  be  required  to  list,  for  taxa- consignee  of 
tion,  the  value  of  any  property  consigned  to  him  for  the  sole  property’ 
purpose  of  being  stored  or  forwarded,  except  to  the  extent  of 
his  interest  in  such  property. 

Sec.  19.  Persons  required  to  list  property  on  behalf  of  Persons  listing 

i  ii  •/  property  ot 

others,  shall  list  it  in  the  same  place  in  which  they  are  others. 

required  to  list  their  own ;  but  they  shall  list  it  seperately  from 

their  own,  specifying  in  each  case  the  name  of  the  person, 

estate,  company  or  corporation  to  whom  it  belongs. 

Sec.  20.  Persons,  for  themselves  or  others,  holding  bonds  Accrued  inter- 
or  stocks  of  any  kind,  the  principal  of  which  bonds  or  stocks  Impted  bonds, 
has  been  or  may  hereafter  be  exempted  from  taxation,  shall 
list  the  amount  of  accrued  interest  on  such  bonds,  without 
regard  to  the  time  wdien  the  same  is  to  be  paid. 

Sec.  21.  Where  a  deed  for  real  estate  is  held  for  the  pay- Money  secured 
ment  of  a  sum  of  money,  such  sum,  so  secured,  shall  be  held  by  rcal  cfetatc' 
to  be  personal  property,  and  shall  be  listed  and  assessed  as 
credits. 

Sec.  22.  The  owrner  of  personal  property  removing  from 
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owner  of  prop- one  county,  town,  city,  village  or  district,  to  another,  between 
erty  removing.  £}ie  day  0f  May  and  the  first  day  of  July,  shall  be 

assessed  in  either,  in  which  he  is  first  called  upon  by  the 
assessor.  The  owner  of  personal  property  moving  into  this 
State  from  another  State,  between  the  first  day  of  May  and 
the  first  day  of  July,  shall  list  the  property  owned  by  him  on 
the  first  day  of  May  of  such  year,  in  the  county,  town,  city, 
village  or  district  in  which  he  resides  :  Provided ',  If  such  per¬ 
son  has  been  assessed,  and  can  make  it  appear  to  the  assessor 
that  he  is  held  for  tax  of  the  current  year  on  the  property,  in 
another  State,  county,  towm,  city,  or  district,  he  shall  not  be 
again  assessed  for  said  year. 

Sec.  23.  In  all  questions  that  may  arise  under  this  act  as 
hisame county ^ie  proper  place  to  list  personal  property,  or  where  the  same 
by  count ided  cann°t  be  listed  as  stated  in  this  act,  if  between  several  places 
board— if  in  the  same  county,  the  place  for  listing  and  assessing  shall  be 
lerentco unties,  determined  and  fixed  by  the  county  board  ;  and  when  between 
by  auditor.  different  counties  or  places  in  different  counties,  by  the  audi¬ 
tor  of  public  accounts ;  and  when  fixed  in  either  case,  shall  be 
as  binding  as  if  fixed  by  this  act. 

Sec.  24.  Persons  required  to  list  personal  property,  shall 
make  out  and  deliver  to  the  assessor,  at  the  time  required,  a 
schedule  of  the  numbers,  amounts,  quantity  and  quality  of  all 
personal  property  in  their  possession,  or  under  their  control, 
required  to  be  listed  for  taxation  by  them.  It  shall  be  the 
duty  of  the  assessor  to  determine  and  fix  the  fair  cash  value  of 
all  items  of  personal  property. 


Schedule  of 
personal  prop¬ 
erty. 


FORM  OF  SCHEDULE. 

Formofsched-  Sec.  25.  Such  schedule,  when  completed  by  the  assessor, 
in  extending  in  a  separate  column  the  value  of  such  property, 
shall  truly  and  distinctly  set  forth: 

First — The  number  of  horses  of  all  ages,  and  the  value 
thereof. 

Second— -The  number  of  cattle  of  all  ages,  and  the  value 
thereof. 

Third — The  number  of  mules  and  asses  of  all  ages,  and 
the  value  thereof. 

Fourth  —  The  number  of  sheep  of  all  ages,  and  the  value 
thereof. 

Fifth  —  The  number  of  hogs  of  all  ages,  and  the  value 
thereof. 

Sixth — Every  steam  engine,  including  boilers,  and  the 
value  thereof. 
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Seventh  —  Every  fire  or  burglar -proof  safe,  and  the  value 
thereof. 

Eighth — Every  billiard,  pigeon-hole,  bagatelle  or  other 
similar  tables,  and  the  value  thereof. 

Ninth  —  Every  carriage  and  wagon,  of  whatsoever  kind, 
and  the  value  thereof. 

Tenth  —  Every  watch  and  clock,  and  the  value  thereof. 

Eleventh  —  Every  sewing  or  knitting  machine,  and  the  value 
thereof. 

Tivelfth — Every  piano -forte,  and  the  value  thereof. 

Thirteenth — Every  melodeon  and  organ,  and  the  value 
thereof. 

Fourteenth — Every  franchise,  the  description  and  the  value 
thereof. 

Fifteenth — Every  annuity  and  royalty,  the  description  and 
the  value  thereof. 

Sixteenth  —  Every  patent  right,  the  description  and  the 
value  thereof. 

Seventeenth — Every  steamboat,  sailing  vessel,  wharf-boat, 
barge  or  other  water  craft,  and  the  value  thereof. 

Eighteenth  —  The  value  of  merchandise  on  hand. 

Nineteenth — The  value  of  material  and  manufactured  arti¬ 
cles  on  hand. 

Twentieth  —  The  value  of  manufacturers 5  tools,  implements 
and  machinery  (other  than  boilers  and  engines,  which  shall 
be  listed  as  such). 

Twenty -first — The  value  of  agricultural  tools,  implements 
and  machinery. 

Twenty  -second  —  The  value  of  gold  or  silver  plate  ana 
plated  ware. 

Twenty  -third  —  The  value  of  diamonds  and  jewelry. 

Twenty -fourth  —  The  amount  of  moneys  of  bank,  banker, 
broker  or  stock-jobber. 

Twenty -fifth  —  The  amount  of  credits  of  bank,  banker, 
broker  or  stock-jobber. 

Twenty  -  sixth  —  The  amount  of  moneys  other  than  of  bank, 
banker,  broker  or  stock-jobber. 

Twenty -seventh  —  The  amount  of  credits  other  than  of 
bank,  banker,  broker  or  stock-jobber. 

Twenty  -  eighth  —  The  amount  and  value  of  bonds  or  stocks. 

Twenty -ninth  —  The  amount  and  value  of  shares  of  capi¬ 
tal  stock  of  companies  and  associations  not  mcorporated  by 
the  laws  of  this  State. 

Thirtieth  —  The  value  of  property  such  person  is  required 
to  list  as  a  pawnbroker. 


218 


REVENUE. 


[l)IV.  VI l. 


Assessor  may 

administer 

oath. 


Rules  for  list¬ 
ing  credits— 
deduction  al¬ 
lowed  for  bona 
fide  debts. 


Proviso. 


Thirty -first — The  value  of  property  of  companies  and  cor¬ 
porations  other  than  property  hereinbefore  enumerated. 

Thirty  -  second  —  The  value  of  bridge  property. 

Thirty-third  —  The  value  of  property  of  saloons  and  eat¬ 
ing-houses. 

Thirty -fourth  —  The  value  of  household  or  office  furniture 
and  property. 

Thirty -fifth  —  The  value  of  investments  in  real  estate  and 
improvements  thereon,  required  to  be  listed  under  this  act. 

Thirty -sixth  —  The  value  of  all  other  property  required  to 
be  listed. 

Sec.  26.  That  whenever  the  assessor  shall  be  of  opinion 
that  the  person  listing  property  for  himself  or  for  any  other  per¬ 
son,  company  or  corporation,  has  not  made  a  full,  fair  and 
complete  schedule  of  such  property,  he  may  examine  such  per¬ 
son  under  oath,  in  regard  to  the  amount  of  the  property  he  is 
required  to  schedule,  and  for  that  purpose  he  is  authorized  to 
administer  oaths,  and  if  such  person  shall  refuse  to  answer, 
under  oath,  and  a  full  discovery  make,  the  assessor  may  list 
the  property  of  such  person,  or  his  principal,  according  to  his 
best  judgment  and  information.  If  the  person  so  examined 
shall  swear  falsely,  he  shall  be  guilty  of  perjury,  and  pun 
ished  accordingly. 

RULES  FOR  LISTING  CREDITS. 

Sec.  27.  In  making  up  the  amount  of  credits  which  any 
person  is  required  to  list  for  himself  or  for  any  other 
person,  company  or  corporation,  he  shall  be  entitled  to  deduct 
from  the  gross  amount  of  credits,  the  amount  of  all  bona  fide 
debts  owing  by  such  person,  company  or  corporation,  to  any 
other  person,  company  or  corporation,  or  a  consideration 
received,  but  no  acknowledgment  of  indebtedness  not  founded 
on  actual  consideration,  believed  when  received  to  have  been 
adequate,  and  no  such  acknowledgment  made  for  the  purpose 
of  being  so  deducted,  shall  be  considered  a  debt  within  the 
meaning  of  this  section  ;  and  so  much  only  of  any  liability, 
as  surety  for  others,  shall  be  deducted  as  the  person  making 
out  the  statement  believes  he  is  legally  and  equitably  bound, 
and  will  be  compelled  to  pay  on  account  of  the  inability  or 
insolvency  of  the  principal  debtor ;  and  if  there  are  other  sure¬ 
ties  who  are  able  to  contribute,  then  only  so  much  as  the 
surety  in  whose  behalf  the  statement  is  made  will  be  bound  to 
contribute:  Provided ,  that  nothing  in  this  section  shall  be 
so  construed  as  to  apply  to  any  bank,  company  or  corporation 


DIV.  VII.] 


BANKS,  BROKERS  AND  STOCK-JOBBERS. 


2in 


exercising  banking  powers  or  privileges,  or  to  authorize  any 
deductions  allowed  by  this  section  from  the  value  of  any  other 
item  of  taxation  than  credits. 

Sec.  28.  No  person,  company  or  corporation  shall  be  entitled  Deductions, 
to  any  deduction  from  the  amount  of  any  bond,  stocks  or  money 
loaned, ;  or  on  account  of  any  bond,  note  or  obligation  of  any 
kind,  given  to  any  insurance  company,  on  account  of  premiums 
or  policies,  nor  on  account  of  any  unpaid  subscription  to  any 
religious,  literary,  scientific  or  charitable  institution  or  society, 
nor  on  account  of  any  subscription  to  or  installment  payable 
on  the  capital  stock  of  any  company,  whether  incorporated  or 
unincorporated. 

Sec.  29.  In  all  cases  where  deductions  are  claimed  from  Deductions  to 
credits,  the  assessor  shall  require  that  such  deductions  be  veri- ^t^ertlfied  by 
fied  by  the  oath  of  the  person,  officer  or  agent  claiming  the 
same,  and  any  such  person,  officer  or  agent,  knowingly  or 
willfully  making  a  fraudulent  statement  of  such  deductions 
claimed,  so  verified  by  affidavit,  shall  be  liable  to  a  fine  of  not 
less  than  one  hundred  dollars,  nor  more  than  one  thousand 
dollars,  in  addition  to  all  damages  sustained  by  the  State, 
county,  or  other  local  corporations,  to  be  recovered  in  any 
proper  form  of  action  in  any  court  of  competent  jurisdiction, 
in  the  name  of  the  People  of  the  State  of  Illinois.  Such  fines, 
when  recovered,  shall  be  paid  into  the  country  treasury,  and 
the  damages,  when  collected,  shall  be  paid  to  whom  they 
belong.  The  assessor  shall  preserve  the  statement  of  deduc-  dSiucUons04 
tions  thus  claimed,  so  verified  by  affidavit,  and  wrhen  he  returns  preserved, 
the  assessment  books,  shall  file  the  same  with  the  county  clerk, 
to  be  kept  on  file  in  his  office  for  two  years,  and  at  the  expi¬ 
ration  of  such  time,  said  statement  of  deductions  shall  be 
destroyed  by  said  clerk  ;  but  in  the  meantime  shall  be  subject 
only  to  the  inspection  of  the  officers  charged  with  the  execution 
of  this  law. 

RULES  FOR  LISTING  AND  VALUING  THE  PROPERTY  AND  BUSI¬ 
NESS  OF  BANKS,  BANKERS,  BROKERS  AND  STOCK-JOBBERS. 

Sec.  30.  Every  bank  (other  than  a  national  bank),  banker,  property  of 
broker  or  stock-jobber,  shall,  at  the  time  fixed  by  this  act  of  btac,  ,bankers' 
listing  personal  property,  make  out  and  furnish  the  assessor  a 
sworn  statement,  showing  : 

First  —  The  amount  of  money  on  hand  or  in  transit. 

Second  —  The  amount  of  funds  in  the  hands  of  other  banks, 
bankers,  brokers,  or  others,  subject  to  draft. 

Third — The  amount  of  checks,  or  other  cash  items,  the 
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amount  thereof  not  being  included  in  either  of  the  preceding 
items. 

Fourth  —  The  amount  of  bills  receivable,  discounted  or 
purchased,  and  other  credits  due  or  to  become  due,  including 
accounts  .receivable,  and  interest  accrued  but  not  due,  and  in¬ 
terest  due  and  unpaid. 

Fifth  —  The  amount  of  bonds  and  stocks  of  every  kind, 
and  shares  of  capital  stock  of  joint  stock  or  other  companies 
or  corporations,  held  as  an  investment,  or  any  way  represent¬ 
ing  assets. 

Sixth  —  All  other  property  appertaining  to  said  business, 
other  than  real  estate  (which  real  estate  shall  be  listed  and  as¬ 
sessed  as  other  real  estate  is  listed  and  assessed  under  this  act.) 

Seventh  —  The  amount  of  all  deposits  made  with  them  by 
other  parties. 

Eighth  —  The  amount  of  all  accounts  payable,  other  than 
current  deposit  accounts. 

Ninth  —  The  amount  of  bonds  or  other  securities  exempt 
by  law  from  taxation,  specifying  the  amount  and  kind  of  each, 
the  same  being  included  in  the  preceding  fifth  item. 

The  aggregate  amount  of  the  first,  second  and  third  items 
of  said  statement  shall  be  listed  as  moneys.  The  amount  of 
the  sixth  item  shall  be  listed  the  same  as  other  similar  personal 
property  is  listed  under  this  act.  The  aggregate  amount  of 
the  seventh  and  eighth  items  shall  be  deducted  from  the  aggre¬ 
gate  amount  of  the  fourth  item  of  said  statement,  and  the 
amount  of  the  remainder,  if  any,  shall  be  listed  as  credits. 
The  aggregate  amount  of  the  ninth  item  shall  be  deducted 
from  the  asiare^ate  amount  of  the  fifth  item  of  such  statement, 
and  the  remainder  shall  be  listed  as  bonds  or  stocks. 

PAWN -BROKER. 

Sec.  31.  Every  person  or  company  engaged  in  the  business 
of  receiving  property  in  pledge  or  as  security  for  money  or 
other  thing  advanced  to  the  pawner  or  pledger,  shall  be  held 
to  be  a  pawnbroker,  and  shall,  at  the  time  required  by  this  act, 
return,  under  oath,  the  value  of  all  property  pledged  and  held  by 
him,  as  a  pawn  -  broker,  on  hand  on  the  first  day  of  May,  annu¬ 
ally,  and  taxes  shall  be  charged  upon  the  fair  cash  value  of  such 
property,  to  such  pawn  -  broker,  the  same  as  other  property. 

LISTING  CAPITAL  STOCK  OF  CORPORATIONS  AND  FRANCHISES 

OF  PERSONS. 

Sec.  32.  Banking,  bridge,  express,  ferry,  gravel  road,  gas, 
insurance,  manufacturing,  mining,  plank  road,  savings  bank, 
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stage,  steam  boat,  street  railroad,  transportation,  turnpike,  and 
all  other  companies  and  associations  incorporated  under  the 
laws  of  this  State  (other  than  banks  organized  under  the  general 
banking  laws  of  this  State),  shall,  in  addition  to  the  other  prop¬ 
erty  required  by  this  act  to  be  listed,  make  out  and  deliver  to  the 
assessor  a  sworn  statement  of  the  amount  of  its  capital  stock, 
setting  forth  particularly : 

First — The  name  and  location  of  the  company  or  association. 

Second  —  The  amount  of  capital  stock  authorized,  and  the 
number  of  shares  into  which  such  capital  stock  is  divided. 

Third — The  amount  of  capital  stock  paid  up. 

Fourth  —  The  market  value,  or  if  no  market  value,  then  the 
actual  value  of  the  shares  of  stock. 

Fifth  —  The  total  amount  of  all  indebtedness  except  the 
indebtedness  for  current  expenses  —  excluding  from  such  ex¬ 
penses  the  amount  paid  for  the  purchase  or  improvement  of 
property. 

Sixth  —  The  assessed  valuation  of  all  its  tangible  property.  Sucp  schedule 

Such  schedule  shall  be  made  in  conformity  to  such  instruc-  {hefnsSSctions 
tion  and  forms  as  may  be  prescribed  by  the  auditor  of  public  of  the  auditor 

1  %!  a  Of  public  £LC“ 

accounts.  In  all  cases  of  failure  or  refusal  of  any  person,  counts, 
officer,  company  or  association  to  make  such  return  or  state¬ 
ment,  it  shall  be  the  duty  of  the  assessor  to  make  such  return 
or  statement  from  the  best  information  which  he  can  obtain. 

Sec.  33.  Such  statements  shall  be  scheduled  by  the  assessor ,  statements  to 
and  such  schedule,  with  the  statements  so  scheduled,  shall  be theassessor. 
returned  by  the  assessor  to  the  county  clerk.  Said  clerk  shall, 
at  the  time  he  makes  his  report  of  assessment,  forward  to  the 
auditor  all  such  schedules  and  statements  so  returned  to  him. 

The  auditor  shall,  annually,  on  the  meeting  of  the  State  board 
of  equalization,  lay  bofore  said  board  the  schedules  and  state¬ 
ments  herein  required  to  be  returned  to  him ;  and  said  board 
shall  value  and  assess  the  capital  stock  of  such  companies  or 
associations,  in  the  manner  provided  in  this  act. 

Sec.  34.  Every  person  owning  or  using  a  franchise  granted  Fraychises  to 
by  any  law  of  this  State,  shall,  in  addition  to  his  other  prop-sonai  property, 
erty,  list  the  same  as  personal  property,  giving  the  total  value 
thereof. 


STATE  AND  NATIONAL  BANKS. (1) 

Sec.  35.  The  stockholders  in  every  bank  located  within  this  state  and  na- 
State,  whether  such  bank  has  been  organized  under  the  bank- tlonRl  banks- 


(1)  A  state  tax  against  a  shareholder  of  a  national  bank,  for  any  year,  under  the  law 
then  in  force,  and 'voluntarily  paid,  cannot  be  recovered  back,  because  the  assess¬ 
ment  under  the  law,  was  illegal ;  the  property  being  subject,  in  some  mode,  to  taxa- 
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mg  laws  of  this  State  or  of  the  United  States,  shall  be  assessed 
and  taxed  on  the  value  of  their  shares  of  stocks  therein,  in  the 
county,  town,  district,  village  or  city  where  such  bank  or  bank¬ 
ing  association  is  located,  and  not  elsewhere,  whether  such 
stockholders  reside  in  such  place  or  not.  Such  shares  shall  be 
listed  and  assessed  with  regard  to  the  ownership  and  value 
thereof,  as  they  existed  on  the  first  day  of  May,  annually,  sub¬ 
ject,  however,  to  the  restriction  that  taxation  of  such  share 
shall  not  be  at  a  greater  rate  than  is  assessed  upon  any  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  this 
State,  in  the  county,  town,  district,  village  or  city  wThere  such 
bank  is  located.  The  shares  of  capital  stock  of  national  banks 
not  located  in  this  State,  held  in  this  State,  shall  not  be 
required  to  be  listed  under  the  provisions  of  this  act. 

Sec.  36.  In  each  such  bank  there  shall  be  kept  at  all  times 
a  full  and  correct  list  of  the  names  and  residences  of  its  stock¬ 
holders,  and  of  the  number  of  shares  held  by  each  ;  which  list 
shall  be  subject  to  the  inspection  of  the  officers  authorized  to 
assess  property  for  taxation ;  and  it  shall  be  the  duty  of  the 
assessor  to  ascertain  and  report  to  the  county  clerk  a  correct 
list  of  the  names  and  residences  of  all  stockholders  in  any  such 
bank,  with  the  number  and  assessed  value  of  all  such  shares 
held  by  each  stockholder. 

Sec.  37.  The  county  clerk,  to  Avhom  such  returns,  are  made, 
shall  enter  the  valuation  of  such  shares  in  the  tax  lists,  in  the 
names  of  the  respective  owners  of  the  same,  and  shall  compute 
and  extend  taxes  thereon  the  same  as  against  the  valuation  of 
other  property  in  the  same  locality. 

Sec.  38.  The  collector  of  taxes,  and  the  officer  or  officers 
authorized  to  receive  taxes  from  the  collector,  may,  all  or  either 
of  them,  have  an  action  to  collect  the  tax  assessed  on  any  share 
or  shares  of  bank  stock  from  the  avails  of  the  sale  of  such  share 
or  shares ;  and  the  tax  against  such  share  or  shares  shall  be 
and  remain  a  lien  thereon  till  the  payment  of  said.  tax. 


tion.  People  ex  rel.  v.  Miner,  40  Ill.  R.,  374;  Van  Allen  v.  The  Assessors,  3  Wallace,  573; 
Bradley  v.  State  of  Illinois,  4  Wallace,  R.,  457. 

Whether  the  shares  of  national  bank  stock  are  listed  for  taxation  by  the  individ¬ 
ual  owners,  or  the  capital  stock  is  listed  by  the  bank,  a  similar  valuation  and  a  like 
burden  are  imposed,  and  in  whichever  mode  the  assessment  is  made,  there  is  no 
wrong  perpetrated  and  no  injustice  done.  Board  of  Supervisors  of  Stephenson  Co.  v. 
Manny,  54  Ill.,  160. 

In  submitting  a  plan  for  banking  to  the  people,  it  was  not  intended  to  release  any 
legislative  power  necessary  for  revenue  purposes.  Bank  of  Republic  v.  County  of 
Hamilton,  21  111.  R.,  54. 

The  assessors  will  ascertain  the  ownership,  number  and  value  of  all  such  shares 
in  the  stock  of  banks  located  in  their  respective  counties  and  towns,  and  return  the 
same  as  required  by  this  act,  being  governed  by  all  the  rules  of  valuation  and  regu¬ 
lations  in  other  respects  provided  by  law  as  to  the  assessment  of  other  property  not 
made  inapplicable  by  the  terms  of  this  act,  and  the  clerks  will  extend  taxes  thereon, 
and  collectors  will  make  collections  in  accordance  with  the  general  revenue  laws 
and  the  provisions  of  this  act.  Circular  Auditor  Miner,  July  1, 1867. 
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Sec.  39.  For  the  purpose  of  collecting  such  taxes,  it  shall  officers  may 
be  the  duty  of  every  such  bank,  or  the  managing  officer  or  offi-  ^nds  on'1' 
cers  thereof,  to  retain  so  much  of  any  dividend  or  dividends  shares  to  pay 
belonging  to  such  stockholders  as  shall  be  necessary  to  pay 
any  taxes  levied  upon  their  shares  of  stock,  respectively,  until 
it  shall  be  made  to  appear  to  such  bank  or  its  officers  that 
such  taxes  have  been  paid  ;  and  any  officer  of  any  such  bank 
who  shall  pay  over  or  authorize  the  paying  over  of  any  such 
dividend  or  dividends,  or  any  portion  thereof,  contrary  to  the 
provisions  of  this  section,  shall  thereby  become  liable  for  such 
tax  ;  and  if  the  said  tax  shall  not  be  paid,  the  collector  of 
taxes  where  said  bank  is  located  shall  sell  said  share  or  shares 
to  pay  the  same,  like  other  personal  property.  And  in  case 
of  sale  the  provision  of  law  in  regard  to  the  transfer  of  stock 
when  sold  on  execution,  shall  apply  to  such  sale. 


MANNER  OF  LISTING  AND  VALUING  THE  PROPERTY  OF 

RAILROADS. 

Sec.  40.  Every  person,  company  or  corporation  owning,  Railroad  prop- 
operating  or  constructing  a  railroad  in  this  State,  shall  return  ued  tmd°iTste.i’ 
sworn  lists  or  schedules  of  the  taxable  property  of  such  rail¬ 
road,  as  hereinafter  provided.  Such  property  shall  be  listed 
and  assessed  with  reference  to  the  amount,  kind  and  value  on 
the  first  day  of  May  of  the  year  in  which  it  is  listed.  (1) 

Sec.  41.  They  shall,  in  the  month  of  May  of  the  year  schedule  of 
eighteen  hundred  and  seventy  -  three,  and  at  the  same  time  in  erty— whenP" 
each  year  thereafter  when  required,  make  out  and  file  with  the  made, 
county  clerks  of  the  respective  counties  in  which  the  railroad 
may  be  located,  a  statement  or  schedule  showing  the  property 
held  for  right  of  way,  and  the  length  of  the  main,  and  all  side 
and  second  tracks  and  turnouts  in  such  county,  and  in  each 
city,  town  and  village  in  the  county,  through  or  into  which 
the  road  may  run,  and  describing  each  tract  of  land  other 
than  a  city,  town  or  village  lot,  through  which  the  road  may 
run,  in  accordance  with  the  United  States  surveys,  giving  the 


(1)  The  road  over  which  a  company  occasionally  runs  its  trains  under  a  mere  ease¬ 
ment  or  a  license  is  not  any  part  of  its  main  track ,  so  as  to  subject  it  to  assessment 
for  taxation  in  that  county,  and  where  a  county  illegally  assesses  and  collects  a  tax 
upon  rolling  stock  of  a  railroad  company,  it  not  being  taxable  in  such  county  by 
reason  of  the  company  only  using  another  road  therein  under  a  mere  easement, 
the  company  may  bring  its  action  against  the  county  and  recover  the  money  back. 
(Jook  County  v.  C.  B.  and  Q.  It.  It.  Co.,  35  Ill.  K.,  640. 

It  is  the  opinion  that  every  railroad  company  is  entitled  to  notice  of  any 
change  by  the  county  authorities  in  the  listing  or  valuation  of  property  by  them 
rendered,  and  opportunity  to  offer  objection.  It  is  not  considered  that  a  change  in 
the  valuation  returned  by  a  company  or  individual  would  be  binding  without  such 
notice.  Opinion  Auditor  Miner,  March  3, 1866.  If  proper  notice  is  not  given  the 
party  aggrieved  mav  have  remedy  in  the  circuit  court.  City  of  Otlaiva  v.  Chicago  ic 
R.  1.  R.  R.  Co.,  2b  Ill.  R.,  43. 
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width  and  length  of  the  strip  of  land  held  in  each  tract,  and 
the  number  of  acres  thereof.  They  shall  also  state  the  value 
of  improvements  and  stations  located  on  the  right  of  way. 
New  companies  shall  make  such  statement  in  May  next  after 
the  location  of  their  roads.  When  such  statement  shall  have 
been  once  made,  it  shall  not  be  necessary  to  report  the  descrip¬ 
tion  as  hereinbefore  required,  unless  directed  so  to  do  by  the 
county  hoard ;  but  the  company  shall  during  the  month  of 
May,  annually,  report  the  value  of  such  property,  by  the 
description  set  forth  in  the  next  section  of  this  act,  and  note 
all  additions  or  changes  in  such  right  of  way,  as  shall  have 
occurred. 

Sec.  42.  Such  right  of  way,  including  the  superstructures 
of  main,  side  or  second  track  and  turnouts,  and  the  stations 
and  improvements  of  the  railroad  company  on  such  right  of 
way,  shall  be  held  to  be  real  estate  for  the  purposes  of  taxa¬ 
tion,  and  denominated  “railroad  track,”  and  shall  be  so  listed 
and  valued  ;  and  shall  be  described  in  the  assessment  thereof 
as  a  strip  of  land  extending  on  each  side  of  such  railroad 
track,  and  embracing  the  same,  together  with  all  the  stations 
and  improvements  thereon,  commencing  at  a  point  where  such 
railroad  track  crosses  the  boundary  line  in  entering  the 
county,  city,  town  or  village,  and  extending  to  the  point  where 
such  track  crosses  the  boundary  line  leaving  such  county,  city, 
town  or  village,  or  to  the  point  of  termination  in  the  same,  as 
the  case  may  be,  containing - acres,  more  or  less  (insert- 
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ing  name  of  county,  township,  city,  town  or  village  boundary 
line  of  same,  and  number  of  acres,  and  length  in  feet),  and 
when  advertised  or  sold  for  taxes,  no  other  description  shall 
be  necessary. 

Sec.  43.  The  value  of  the  “ railroad  track,”  shall  be  listed 
and  taxed  in  the  several  counties,  towns,  villages,  districts  and 
cities,  in  the  proportion  that  the  length  of  the  main  track  in 
such  county,  town,  village,  district  or  city  bears  to  the  whole 
length  of  the  road  in  this  State,  except  the  value  of  the  side 
or  second  track,  and  all  turnouts,  and  all  station  houses, 
depots,  machine  shops,  or  other  buildings  belonging  to  the 
road,  which  shall  be  taxed  in  the  county,  town,  village,  dis¬ 
trict  or  city  in  which  the  same  are  located. 

“Roiling  stock’4  Sec.  44.  The  movable  property  belonging  to  a  railroad 
company  shall  be  held  to  be  personal  property,  and  denomi¬ 
nated,  for  the  purpose  of  taxation,  “rolling  stock.”  Every 
person,  company  or  corporation,  owning,  constructing  or 
operating  a  railroad  in  this  State,  shall,  in  the  month  of  May, 
annually,  return  a  list  or  schedule,  which  shall  contain  a  cor- 
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rect  detailed  inventory  of  all  the  rolling  stock  belonging  to 
such  company,  and  which  shall  distinctly  set  forth  the  number 
of  locomotives  of  all  classes,  passenger  cars  of  all  classes, 
sleeping  and  dining  cars,  express  cars,  baggage  cars,  house 
cars,  cattle  cars,  coal  cars,  platform  cars,  wrecking  cars,  pay 
cars,  hand  cars,  and  all  other  kinds  of  cars. 

Sec.  45.  The  rolling  stock  shall  be  listed  and  taxed  in  the 
several  counties,  towns,  villages,  districts  and  cities,  in  the  pro¬ 
portion  that  the  length  of  the  main  track,  used  or  operated  in 
such  county,  town,  village,  district  or  city,  bears  to  the  whole 
length  of  the  road  used  or  operated  by  such  person,  company 
or  corporation,  whether  owned  or  leased  by  him  or  them,  in 
whole  or  in  part.  Said  list  or  schedule  shall  set  forth  the 
number  of  miles  of  main  track  on  which  said  rolling  stock  is 
used  in  the  State  of  Illinois,  and  the  number  of  miles  of  main 
track  on  which  said  rolling  stock  is  used  elsewhere. 

Sec.  46.  The  tools  and  materials  for  repairs,  and  all  other 
personal  property  of  any  railroad,  except  “ rolling  stock,” 
shall  be  listed  and  assessed  in  the  county,  town,  village,  dis¬ 
trict  or  city,  wherever  the  same  may  be  on  the  first  day  of 
May.  All  real  estate,  including  the  stations  and  other  build¬ 
ings  and  structures  thereon,  other  than  that  denominated 
“railroad  track,”  belonging  to  any  railroad,  shall  be  listed  as 
lands  or  lots,  as  the  case  may  be,  in  the  county,  town,  village, 
district  or  city  where  the  same  are  located. 

Sec.  47.  The  county  clerk  shall  return  to  the  assessor  of 
the  town  or  district,  as  the  case  may  require,  a  copy  of  the 
schedule  or  list  of  the  real  estate  (other  than  “  railroad 
track,”)  and  of  the  personal  property  (“  except  rolling  stock,”) 
pertaining  to  the  railroad ;  and  such  real  and  personal  prop¬ 
erty  shall  be  assessed  by  the  assessor.  Such  property  shall 
be  treated  in  all  respects,  in  regard  to  assessment  and  equaliz¬ 
ation,  the  same  as  other  similar  property  belonging  to  indi¬ 
viduals  ;  except  that  it  shall  be  treated  as  property  belonging 
to  railroads,  under  the  terms  “lands,”  “lots”  and  “personal 
property.” 

Sec.  48.  At  the  same  time  that  the  lists  or  schedules  are 
hereinbefore  required  to  be  returned  to  the  county  clerks,  the 
person,  company  or  corporation,  running,  operating  or  con¬ 
structing  any  railroad  in  this  State,  shall  return  to  the  auditor 
of  public  accounts,  sworn  statements  or  schedules,  as  follows  : 

First — Of  the  property  denominated  “railroad  track,”  giv¬ 
ing  the  length  of  the  main  and  side  or  second  tracks  and 
turnouts,  and  showing  the  proportions  in  each  county,  and  the 
total  in  the  State. 
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Second  —  The  “rolling  stock,”  giving  the  length  of  the 
main  track  in  each  county,  the  total  in  this  State,  and  the 
entire  length  of  the  road. 

Number  of  ties  Third  —  Showing  the  number  of  ties  in  track  per  mile,  the 

weight  of  iron  or  steel  per  yard,  used  in  main  and  side  tracks ; 
what  joints  or  chairs  are  used  in  track,  the  ballasting  of  road, 
whether  graveled  or  dirt,  the  number  and  quality  of  buildings 
or  other  structures  on  “railroad  track,”  the  length  of  time 
iron  in  track  has  been  used,  and  the  length  of  time  the  road 
has  been  built. 

Fourth — A  statement  or  schedule  showing: 

1.  The  amount  of  capital  stock  authorized  and  the  number 
authorized0  etc.  shares  into  which  such  capital  stock  is  divided. 

2.  The  amount  of  capital  stock  paid  up. 

3.  The  market  value,  or  if  no  market  value,  then  the  actual 
value  of  the  shares  of  stock. 

4.  The  total  amount  of  all  indebtedness,  except  for  current 
expenses  for  operating  the  road. 

5.  The  total  listed  valuation  of  all  its  tangible  property  in 
this  State. 

Such  schedule  shall  be  made  in  conformity  to  such  instruc¬ 
tions  and  forms  as  may  be  prescribed  by  the  auditor  of  public 
accounts. 

Sec.  49.  If  any  person,  company  or  corporation,  owning, 
operating  or  constructing  any  railroad,  shall  neglect  to  return 
to  the  county  clerks  the  statements  or  schedules  required  to 
be  returned  to  them,  the  property  so  to  be  returned,  and 
assessed  by  the  assessor,  shall  be  listed  and  assessed  as  other 
makTreturn  to  property.  In  case  of  failure  to  make  returns  to  the  auditor, 
auditor.  as  hereinbefore  provided,  the  auditor,  with  the  assistance  of 
the  county  clerks  and  assessors,  when  lie  shall  require  such 
assistance,  shall  ascertain  the  necessary  facts  and  lay  the  same 
before  the  State  board  of  equalization.  In  case  of  failure  to 
make  said  statements,  either  to  the  county  clerk  or  auditor, 
Penalty.  such  corporation,  company  or  person  shall  forfeit,  as  a  penalty, 
not  less  than  one  thousand  nor  more  than  ten  thousand  dollars 
for  each  offense,  to  be  recovered  in  any  proper  form  of  action, 
in  the  name  of  the  People  of  the  State  of  Illinois,  and  paid 
into  the  State  treasury. 

Auditor  shall  Sec.  50.  The  auditor  shall  annually,  on  the  meeting  of  the 
beror?st!atees  State  board  of  equalization,  lay  before  said  board  the  state- 
ization°f  equal" mcnts  and  schedules  herein  required  to  be  returned  to  him, 
and  said  board  shall  assess  such  property  in  the  manner  here¬ 
inafter  provided. 

Sec.  51.  The  county  clerk  shall  procure,  at  the  expense  of 
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the  county,  a  record  book,  properly  ruled  and  headed,  in  which  Record  book 

to  enter  the  railroad  property  of  all  kinds,  as  listed  for  tax-  ^perty.0*1 

ation,  and  shall  enter  the  valuations  as  assessed,  corrected  and 

equalized,  in  the  manner  provided  by  this  act ;  and  against 

such  assessed,  corrected  or  equalized  valuation,  as  the  case 

may  require,  the  county  clerk  shall  extend  all  the  taxes 

thereon,  for  which  said  property  is  liable ;  and  at  the  proper 

time  fixed  by  this  act  for  delivering  tax  books  to  the  county 

collector,  the  clerk  shall  attach  a  warrant,  under  his  seal  of 

office,  and  deliver  said  book  to  the  county  collector,  upon 

which  the  said  county  collector  is  hereby  required  to  collect 

the  taxes  therein  charged  against  railroad  property,  and  pay 

over  and  account  for  the  same  in  the  manner  provided  in  other 

cases.  Said  book  shall  be  returned  by  the  collector  and  be 

filed  in  the  office  of  the  county  clerk  for  future  use. 

Sec.  52.  When  any  railroad  company  shall  make  or  record  Railroad  plats, 
a  plat  of  any  contiguous  lots  or  parcels  of  land  belonging  to  it,  nate<reslg 
the  same  may  be  described  as  designated  on  such  plat. 

TELEGRAPH  COMPANIES  —  RETURN. 


Sec.  53.  Any  person,  company  or  corporation  using  or 
operating  a  telegraph  line  in  this  State,  shall,  annually,  in  the 
month  of  May,  return  to  the  auditor  of  public  accounts  a 
schedule  or  statement,  as  follows : 

First  —  The  amount  of  capital  stock  authorized  and  the 
number  of  shares  into  which  such  capital  stock  is  divided. 

Second — The  amount  of  capital  stock  paid  up. 

Third — The  market  value,  or  if  no  market  value,  then  the 
actual  value  of  the  shares  of  stock. 

Fourth  —  The  total  amount  of  all  indebtedness,  except  cur¬ 
rent  expenses,  for  operating  the  line. 

Fifth  —  The  length  of  line  operated  in  each  county,  and 
the  total  in  the  State. 

Sixth  —  The  total  assessed  valuation  of  all  its  tangible  prop¬ 
erty  in  this  State. 

Such  schedule  shall  be  made  in  conformity  to  such  instruc¬ 
tions  and  forms  as  may  be  prescribed  by  the  auditor  of  public 
accounts,  and  with  reference  to  amounts  and  values  on  the 
first  day  of  May  of  the  year  for  which  the  return  is  made. 

Sec.  54.  The  auditor  shall  annually,  on  the  meeting  of  the 
State  board  of  equalization,  lay  before  said  board  the  statement 
or  schedule  herein  required  to  be  returned  to  him ;  and  said 
board  shall  assess  the  capital  stock  of  such  telegraph  company, 
in  the  manner  hereinafter  provided.  The  tax  charged  on  the 
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capital  stock  of  telegraph  companies  shall  be  placed  in  the 
hands  of  county  collectors,  in  a  book  provided  for  that  purpose, 
the  same  as  is  required  for  railroad  property,  and  may  he 
included  in  the  same  book  with  railroad  property. 

Sec.  55.  The  office  furniture  and  other  personal  property 
of  telegraph  companies  shall  be  listed  and  assessed  in  the 
county,  town,  district,  village  or  city  where  the  same  is  used 
or  kept. 


penalty. 

Sec.  56.  If  any  person  or  corporation  shall  give  a  false  or 
fraudulent  list,  schedule  or  statement,  required  by  this  act,  or 
shall  fail  or  refuse  to  deliver  to  the  assessor,  when  called  on 
for  that  purpose,  a  list  of  the  taxable  personal  property  which 
he  is  required  to  list  under  this  act,  he  or  it  shall  be  liable  to 
a  penalty  of  not  less  than  ten  dollars  nor  more  than  two  thou¬ 
sand,  to  be  recovered  in  any  proper  form  of  action,  in  the 
name  of  the  People  of  the  State  of  Illinois,  on  the  complaint 
of  any  person.  Such  fine,  when  collected,  to  he  paid  into  the 
county  treasury. 

Sec.  57.  Whoever  shall  willfully  make  a  false  list,  schedule 
or  statement,  under  oath,  shall,  in  addition  to  the  penalty  pro¬ 
vided  in  the  preceding  section,  be  liable  as  in  the  case  of 
perjury. 

REAL  PROPERTY  —  AS  OF  WIIAT  TIME  LISTED  —  WHO  LIABLE 

>  FOR  TAX. 

Sec.  58.  All  real  property  in  this  State,  subject  to  taxation 
under  this  act,  including  real  estate  becoming  taxable  for  the 
first  time,  shall  be  listed  to  the  owners  thereof,  by  such  owners, 
their  agents,  county  clerks  of  assessors,  or  the  county  board, 
and  assessed  for  the  year  one  thousand  eight  hundred  and 
seventy -three,  and  yearly  thereafter,  with  reference  to  the 
amount  owned  on  the  first  day  of  May  in  each  year,  including 
all  property  purchased  on  that  day :  Provided ,  that  no  assess¬ 
ment  of  real  property  shall  be  considered  as  illegal  by  reason 
of  the  same  not  being;  listed  or  assessed  in  the  name  of  the 
owner  or  owners  thereof. 

Sec.  59.  The  owner  of  property  on  the  first  day  of  May  in 
any  year,  shall  be  liable  for  the  taxes  of  that  year.  The  pur¬ 
chaser  of  property  on  the  first  day  of  May  shall  be  considered 
as  the  owner  on  that  day. 

Sec.  60.  When  real  estate,  which  is  exempt  from  taxation, 
is  leased  to  another  whose  property  is  not  exempt,  and  the 
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leasing  of  which  does  not  make  the  real  estate  taxable,  the 
leasehold  estate  and  the  appurtenances  shall  be  listed  as  the 
property  of  the  lessee  thereof,  or  his  assignee,  as  real  estate. 

Sec.  61.  Government  lands  entered  or  located  on  or  prior  Government 
to  the  first  day  of  May,  shall  be  taxable  for  that  year  andlands' 
annually  thereafter.  School  lands  and  lots  sold  shall  be  tax¬ 
able  in  like  manner  as  government  lands.  Lands  and  lots 
sold  by  the  trustees  of  the  Illinois  and  Michigan  canal  shall  be 
taxable  from  and  after  the  time  the  full  payment  therefor  is 
made.  Illinois  Central  railroad  lands  and  lots  shall  be  tax¬ 
able  from  and  after  the  time  the  last  payment  becomes  due. 

Swamp  lands  and  lots  shall  become  taxable  whenever  the  Swamp  lands, 
county  sells,  conveys,  or  agrees  to  convey  its  title  :  Provided ,  proviso  con- 
that  canal,  Illinois  Central  railroad  and  swamp  lands  and  lots 
shall  be  in  other  respects  governed,  as  to  the  time  of  becoming  swamp  lands, 
taxable,  the  same  as  government  lands. 

Sec.  62.  In  all  cases  where  any  tract  or  *ot  of  land  is  divided— to  bo 
divided  in  parcels  so  that  it  cannot  be  described  without surveyed* 
describing  it  by  metes  and  bounds  it  shall  be  the  duty  of  the 
owner  to  cause  such  land  to  be  surveyed  and  platted  into  lots. 

Such  plats  shall  be  certified  and  recorded.  The  description 
of  real  estate  in  accordance  with  the  number  and  description 
se£  forth  in  the  plat,  aforesaid,  shall  be  deemed  a  good  and 
valid  description  of  the  lot  or  parcel  of  land  so  described. (1) 

Sec.  68.  If  the  owner  of  any  such  tract  or  lot  shall  refuse  If  owner 
or  neglect  to  cause  such  survey  to  be  made  within  thirty  days  expense?/ gr¬ 
after  being  notified  by  the  county  clerk,  said  clerk  shall  cause  vey  shall  be 
_ _ _ added  to  tax. 


(1 )  Wherethe  name  of  the  patentee  or  present  owner  is  not  returned  by  the  assessor 
it  will  be  presumed  he  was  unknown  to  him.  Jackson  v.  Cummings,  15  111.  R.,  152, 
2„Gilman  R.,  450. 

’The  term  “tract”  or  “  parcel”  of  land  in  the  law  does  not  necessarily  refer  to  the 
smaller  subdivision  of  the  government  survey,  as  40’s.  A  farm  (or  tract  of  land)  of 
contiguous  territory,  owned  and  occupied  by  the  same  person,  would  seem  to  be  a 
separate  tract  of  real  property,  and  such  is  the  construction  which  the  law  places 
upon  it.  Atkins  v.  Hinman,  2  Gilm.,  Ill.  R.,  443;  Spellman  v.  Curtenius,  12  Ill.  R.,  410; 
Morley  v.  Naylor,  6  Minn.  R.,  192.  The  word  “lot,”  as  used  in  the  law,  must  be 
taken  to  mean  town  or  city  lots,  as  laid  out,  platted,  numbered  and  recorded.  6 
Minn.  It.,  203.  And  a  sale  of  a  number  of  such  lots  in  a  body,  or  the  assessment  of  a 
number  as  one  tract,  although  lying  contiguous  would  ne  void.  The  reason  of  the 
distinction  between  the  two  cases  is  obvious.  In  the  first,  any  number  of  government 
subdivisions,  lying  together  and  owned  by  the  same  person,  constitute  one  tract, 
within  the  meaning  of  the  law.  This  the  law  allows;  but  in  case  of  town  lots,  each 
lot  must  be  listed  separately.  Washington  v.  Pratt.  8  Wheat.  R.,  681 ;  Unmin  v  Inman , 
26  Maine  R.,  228;  Wiley  v.  Lorilles  Lessees ,  9  Ohio  R.,  43.  The  word  ‘  tract”  may  also 
refer  to  such  lands  within  the  limits  of  any  town  as  are  not  divided  into  lots.  Opin¬ 
ion  Attorney  General  (Minn.),  vol.  1.  p.  309. 

The  assessment  of  a  tax  upoh  a  “  part  of  a  lot  ”  or  “  one  acre  of  a  lot,”  without 
quantity  or  location  in  the  one  case,  or  without  location  in  the  other,  is  too  vague 
and  indefinite  to  authorize  a  sale  of  any  part  or  in  any  place.  Massie  v.  Long,  2  Ohio 
R.,  287. 


A  certain  and  definite  description  of  each  parcel  of  land  or  lot  should  be  given. 
It  is  necessary  to  the  validity  of  a  tax  sale  that  the  land  should  appear  upon  the 
duplicate  by  a  pertinent  description,  and  in  the  name  of  the  rightful  owner,  if 
known.  If  not  known,  however,  the  land  is  still  taxed,  being  entered  to  an 
unknown  owner.  The  tax  attaches  upon  the  land,  rather  than  upon  the  person ; 
not  upon  the  number  of  entry  or  survey,  but  upon  the  land  included  in  such  entry 
or  survey.  Douglas  v.  Dangerfield,  14  Ohio  R.,  522 ;  Massie  v.  Long,  2  Ohio  R.,  287. 
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such  survey  to  be  made  and  recorded,  and  the  expense  thereof 
shall  be  added  to  the  tax  levied  on  such  real  property,  and 
when  collected,  shall  be  paid  on  demand,  to  the  persons  to 
whom  it  is  due. 

Sec.  64.  Any  tract  of  land  not  exceeding  one-sixteenth  of 
a  section,  shall  be  listed  in  the  county  where  the  greater  part 
thereof  is  situated.  When  any  such  tract  of  land  shall  be 
situated  equally  in  two  counties,  the  auditor  shall  determine  in 
which  county  it  shall  be  listed.  If  there  be  several  tracts 
similarly  situated,  the  auditor  shall  apportion  them  equally 
between  the  counties  as  nearly  as  practicable.  County  clerks 
may  have  the  actual  contents  of  such  tracts  lying  in  their 
respective  counties  surveyed,  platted  and  recorded,  in  the 
manner  provided  for  in  other  cases. 

Sec.  65.  The  foregoing  rules  shall  apply  to  lands  lying  in 
different  towns  :  Provided ,  the  county  clerk  shall  act  in  said 
cases,  instead  of  the  auditor. 

Sec.  66.  The  county  clerk  shall  make  up  for  the  several 
towns  or  districts  in  his  county,  in  books  to  be  provided  for 
that  purpose,  the  lists  of  lands  and  lots  to  be  assessed  for 
taxes.  When  a  whole  section,  half  section,  quarter  section,  or 
half  quarter  section  belongs  to  one  owner,  it  shall,  at  the  request 
of  the  owner  or  his  agent,  be  listed  as  one  tract,  and  when  all 
lots  in  the  same  block  belong  to  one  owner,  they  shall,  at  the 
request  of  the  owner  or  his  agent,  be  listed  as  a  block.  When 
several  adjoining  lots  in  the  same  block  belong  to  the  same 
owner,  they  shall,  at  the  request  of  the  owner  or  his  agent,  be 
included  in  one  description :  Provided ,  that  when  any  tract  or 
parcel  of  real  estate  is  situated  in  more  than  one  town, 
or  in  more  than  one  school,  road  or  other  district,  the  portion 
thereof  in  each  town  or  district  shall  be  listed  separately. 
Said  clerk  shall  enter  in  the  proper  column,  opposite  the 
vespective  tracts  or  lots,  the  names  of  the  owners  thereof,  so 
far  as  he  shall  be  able  to  ascertain  the  same.  Said  books  shall 
contain  columns  in  vtiich  may  be  shown  the  number  of  acres 
or  lots  improved,  and  the  value  thereof ;  the  number  of  acres 
of  lots  not  improved,  and  the  value  thereof;  the  total  value, 
and  such  other  columns  as  may  be  required. 

Sec.  67.  The  books  for  the  assessment  of  property  in  coun¬ 
ties  not  under  township  organization,  shall  be  made  up  by 
congressional  townships — but  parts  or  fractional  townships, 
less  than  full  townships,  may  be  added  to  full  townships,  at 
the  discretion  of  the  county  board.  In  counties  under  town¬ 
ship  organization,  said  books  shall  be  made  to  correspond  with 
the  organized  townships.  Separate  books  shall  be  made  for 
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the  assessment  of  property  and  the  collection  of  all  taxes  and 
special  assessments  thereon,  within  the  corporate  limits  of 
cities,  towns  and  villages,  if  ordered  by  the  county  board. 

Sec.  68.  The  county  clerk  shall  cause  such  lists  to  be  care- such  list  to  be 
fully  compared  with  the  list  of  taxable  real  property  on  file  in  STftaxabie11 
his  office.  property. 

Sec.  69.  The  county  clerk  shall  cause  such  assessment  Books  to  be 
books,  and  all  blanks  necessary  to  be  used  by  the  assessor  in  j£ayVis?d  by 
the  assessment  of  real  and  personal  property,  to  be  in  readi¬ 
ness  for  delivery  to  the  assessor  on  or  before  the  first  day  of 
May  in  each  year. 

Sec.  70.  It  shall  be  the  duty  of  each  county,  town  or  dis-  Assessor  to 
trict  assessor  to  call  on  the  county  clerk  on  or  before  the  first  onCor  beforekS 
day  of  May  in  each  year,  and  receive  the  necessary  books  and  Ma>r  lst- 
blanks  for  the  assessment  of  property,  and  the  failure  of  any 
assessor  so  to  do  shall  be  deemed  sufficient  cause  to  declare  his 
office  vacant,  and  for  the  appointment  of  a  successor. 

Sec.  71.  If,  after  the  delivery  of  such  books  to  the  assessor  LandS  not  con- 
in  any  year,  the  clerk  shall  receive  an  abstract  showing  the  111  said 
entry  of  any  lands  or  lots  not  contained  in  such  books,  it  shall 
be  his  duty  to  furnish  a  list  of  the  same  to  the  proper  assessor 
within  five  days  after  such  abstract  is  received. 

APPOINTMENT  OF  ASSESSORS  AND  DEPUTY  ASSESSORS. 

Sec.  72.  Until  provision  is  made  by  law  for  the  election  of  Appointment 
the  county  assessor  in  counties  not  under  township  organiza- ^e“steyssa°Jea”d 
tions,  the  county  board  in  said  counties  shall  annually  appoint  ors. 
some  suitable  and  competent  person  as  county  assessor,  and 
the  person  so  appointed  shall  hold  his  office  for  one  year,  sub¬ 
ject,  however,  to  all  the  fines,  penalties,  and  removal  from 
office,  provided  for  in  this  act.  A  vacancy  from  any  cause,  in 
the  office  of  assessor,  shall  be  filled  by  appointment  by  said 
board. 

Sec.  73.  If  any  assessor,  for  any  cause  whatever,  shall  be  Assessor  may 
unable  to  perform  the  duties  required  of  him  within  the  time  ties—' how?11" 
designated  by  law,  he  may,  by  and  with  the  advice  and  consent 
of  the  chairman  of  the  county  board,  or  board  of  town  auditors, 
as  the  case  may  require,  appoint  one  or  more  suitable  persons 
to  act  as  deputies  to  assist  him  in  making  the  assessment,  and 
may  designate  the  district,  or  portion  of  the  township,  county, 
city,  village  or  town  in  which  such  deputy  or  deputies  are 
authorized  to  list  and  assess  property.  Such  deputy  assessors 
shall  make  their  returns  to  the  assessor. 
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OATH  AND  DUTIES  OF  ASSESSORS  —  ASSESSMENT  OF  REAL  AND 

PERSONAL  PROPERTY. 

Sec.  74.  Every  assessor  or  deputy  assessor,  before  entering 
upon  the  duties  of  his  office,  shall  take  and  subscribe  the  oath 
required  by  the  constitution. 

Sec.  75.  If  any  assessor  shall  fail  to  take  the  oath  required 
by  this  act,  his  office  shall  become  vacant ;  and  in  such  case, 
or  in  case  the  office  of  assessor  is  vacant  for  any  cause,  the 
county  board,  or  town  board,  as  the  case  may  be,  shall  fill  the 
vacancy  by  the  appointment  of  some  suitable  person,  who 
shall  qualify  and  discharge  the  duties  of  such  assessor  till  the 
office  is  otherwise  filled  as  required  by  law. 

Sec.  76.  Assessors  shall,  between  the  first  day  of  May  and 
the  first  day  of  July  of  each  year,  actually  view  and  deter¬ 
mine,  as  nearly  as  practicable,  the  fair  cash  value  of  each 
tract  or  lot  of  land  listed  for  taxation,  and  set  down  in  proper 
columns  in  the  book  furnished  him  the  value  of  each  tract  or 
lot  improved,  the  value  of  each  tract  or  lot  not  improved,  and 
the  total  value.  He  shall  also  set  down  in  separate  columns 
the  number  of  acres  in  wheat,  corn,  oats,  meadow,  and  other 
field  products,  in  inclosed  pasture,  orchards  and  woodlands, 
whether  inclosed  or  not,  in  that  year. 

Sec.  77.  If  the  assessor  discovers  any  real  property,  sub¬ 
ject  to  taxation,  which  has  not  been  returned  to  him  by  the 
clerk,  he  shall  list  and  assess  such  property. 

Sec.  78.  The  assessor  or  his  deputy,  shall  also,  between 
the  first  day  of  May  and  July,  proceed  to  take  a  list  of  the 
taxable  personal  property  in  his  county,  town  or  district,  and 
assess  the  value  thereof  in  the  manner  following,  to  wit:  He 
shall  call  at  the  office,  place  of  doing  business  or  residence  of 
each  person  required  by  this  act  to  list  property,  and  list  his 
name,  and  shall  require  such  person  to  make  a  correct  state¬ 
ment  of  his  taxable  property  in  accordance  with  the  provisions 
of  this  act;  and  the  person  listing  the  property  shall  enter  a 
true  and  correct  statement  of  such  property,  in  the  form  pre¬ 
scribed  by  this  act,  which  shall  be  signed  and  sworn  to,  to  the 
extent  required  by  this  act,  by  the  person  listing  the  property, 
and  delivered  to  the  assessor;  and  the  assessor  shall  thereupon 
assess  the  value  of  such  property,  and  enter  the  same  in  his 
books :  Provided ,  if  any  property  is  listed  or  assessed  on  or 
after  the  first  day  of  July,  and  before  the  return  of  the  asses¬ 
sor’s  books,  the  same  shall  be  as  legal  and  binding  as  if  listed 
and  assessed  before  that  time. 

Sec.  79.  If  any  person  required  by  this  act  to  list  property 
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shall  be  sick  or  absent  when  the  assessor  calls  for  a  list  of  his  Assessor  may 

property,  the  assessor  shall  leave  at  the  office,  or  usual  place  ^J^notlce  — 

of  residence  or  business  of  such  person,  a  written  or  printed 

notice  requiring  such  person  to  make  out  and  leave  at  the 

place  named  by  said  assessor,  on  or  before  some  convenient 

day  named  therein,  the  statement  or  schedule  required  by  this 

act.  The  date  of  leaving  such  notice,  and  the  name  of  the 

person  required  to  list  the  property,  shall  be  carefully  noted 

by  the  assessor  in  a  book  to  be  kept  for  that  purpose. 

Sec.  80.  The  assessor  may  examine,  on  oath,  any  person  May  examine 
whom  he  may  suppose  to  have  knowledge  of  the  amount  or  under  oath, 
value  of  the  personal  property  which  the  person  so  refusing  is 
required  to  list.  The  assessor  may  take  any  proper  form  of 
action  to  compel  the  attendance  of  a  witness. 

Sec.  81.  It  shall  be  the  duty  of  assessors,  when  making  Shall  designate 
assessments  of  personal  property,  to  designate  the  number  of  JjJ® 
school  district  or  districts  in  which  each  person  assessed  is  lia-trict. 
ble  for  tax ;  which  designation  shall  be  made  by  writing  the 
number  of  the  district  opposite  each  assessment,  in  a  column 
provided  for  that  purpose  in  the  assessment  book. 

Sec.  82.  When  the  personal  property  of  any  person  is  property  in 
assessable  in  several  school  districts,  the  amount  in  each  shall  d1sSctsSCh°o1 
be  assessed  separately,  and  the  name  of  the  owner  placed  jessed  sepa- 
opposite  each  amount. 

Sec.  88.  In  all  cases  of  failure  to  obtain  a  statement  of  Faiinre  to 
personal  property,  from  any  cause,  it  shall  be  the  duty  of  the  jjetaj.n  state 
assessor  to  ascertain  the  amount  and  value  of  such  property, 
and  assess  the  same  as  he  believes  to  be  the  fair  amount  and 
value  thereof. 

Sec.  84.  The  assessor,  when  requested,  shall  deliver  to  the  Assessor  to 
person  assessed  a  copy  of  the  statement  of  property  hereinbe-  ©f  statement, 
fore  required,  showing  the  valuations  of  the  assessor  of  the 
property  so  listed ;  which  copy  shall  be  signed  by  the  assessor. 

Sec.  85.  Assessors,  in  the  execution  of  their  duties,  shall  for^Vfur- 
use  the  forms  and  pursue  the  instructions  which  shall  fromnMgdby 
time  to  time,  be  transmitted  to  them  by  the  auditor,  or  that 
may  be  furnished  to  them  by  the  county  clerk  or  other  officer, 
in  pursuance  of  law. 

REYEIW  OF  ASSESSMENT  BY  TOWN  BOARD  IN  COUNTIES  UNDER 

TOWNSHIP  ORGANIZATION. 


Sec.  86.  In  counties  under  township  organization,  the^viewof 
assessor,  clerk  and  supervisor  of  the  town,  shall  meet  on  the c 
fourth  Monday  of  June,  for  the  purpose  of  reviewing  the 
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assessment  of  property  in  such  town.  And,  on  the  applica¬ 
tion  of  any  person  considering  himself  aggrieved,  or  who  shall 
complain  that  the  property  of  another  is  assessed  too  low,  they 
shall  review  the  assessment,  and  correct  the  same,  as  shall 
appear  to  them  just.  No  complaint  that  another  is  assessed 
too  low  shall  be  acted  upon  until  the  person  so  assessed,  or 
his  agent,  shall  be  notified  of  such  complaint,  if  a  resident  of 
the  county.  Any  two  of  said  officers  meeting,  are  authorized 
to  act,  and  they  may  adjourn  from  day  to  day,  till  they  shall 
have  finished  the  hearing  of  all  cases  presented  on  said  day. 
Property  assessed  after  the  fourth  Monday  of  June  shall  be 
subject  to  complaint  to  the  county  board,  subject  to  the  rules 
specified  in  this  section. (1) 

Sec.  87.  The  assessor  shall  cause  at  least  ten  days  previous 
notice  of  the  time  and  place  of  such  meeting,  to  be  given  by 
posting  notices  in  at  least  three  public  places  in  such  town. 

Sec.  88.  The  failure  to  give  such  notice  or  hold  such  meet¬ 
ing  shall  not  vitiate  such  assessment,  except  as  to  the  excess 
of  valuation  or  tax  thereon  shown  to  be  .unjustly  made  or 
levied. 


RETURN  OF  ASSESSOR  TO  COUNTY  CLERK. 


Sec.  89.  The  assessor  shall  add  up  and  note  the  aggregate 
of  each  column  in  his  assessment  books  of  real  and  personal 
property ;  and  shall  also  add  in  each  book,  under  proper  head¬ 
ings,  a  tabular  statement,  showing  the  footings  of  the  several 
columns  upon  each  page ;  and  shall  add  up  and  set  down 
under  the  respective  headings  the  totals  of  the  several  col¬ 
umns.  When  an  assessor  returns  several  assessment  books  of 
real  or  personal  property,  he  shall,  in  addition  to  the  tabular 
statements  herein  required,  return  a  statement  in  like  form, 
shoving  the  totals  of  all  the  books. 

Sec.  90.  The  assessor  shall,  on  or  before  the  first  day  of 
July  of  the  year  for  which  the  assessment  is  made,  return  his 


(1)  The  provision  requiring  the  assessor,  town  clerk  and  supervisor  to 
attend  at  the  time  and  place  specified  in  the  notice,  for  the  purpose  of  reviewing  the 
assessment  is  imperative  ;  and  without  such  meeting  no  taxpayer  can  be  bound  by 
the  assessment.  When  one  party  proved  that  the  town  clerk  was  not  present  at 
such  meeting,  held  to  throw  on  the  other  party  the  burden  of  proving  that  the  other 
two  complied  with  the  law  if  it  is  conceded  that  two  had  the  power  to  act.  The 
owner  of  the  land,  on  trial  of  a  tax  title,  has  the  right  to  raise  objections  of  this 
character.  Hough  v.  Hastings ,  18  Ill.  R.,  312. 

Where  the  assessor  and  town  clerk  met,  and  duly  organized  the  board  for  the 
purpose  of  reviewing  the  assessments,  and  no  person  appeared  before  them  to 
object,  held  to  be  valid.  The  law  expressly  authorizes  a  majority  of  the  board  to  act. 
And  even  if  a  person  would  have  the  right  to  appear  before  them  and  object  to  final 
action  without  the  presence  of  the  supervisor,  y*t  the  entire  collection  of  taxes  for 
that  reason,  in  such  case  cannot  be  arrested.  People  v.  Sullivan ,  43111.  R.,  415. 
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assessment  books  to  the  county  clerk,  verified  by  his  affidavit 
substantially  in  the  following  form  :(1) 

State  of  Illinois,  \ 

- County.  iss* 

I, - •,  assessor  of - ,  do  solemnly  swear  that  the  book  to 

which  this  is  attached  contains  a  correct  and  full  list  of  all  the  real 
property  [or  personal  property,  as  the  case  may  he'],  subject  to  taxa¬ 
tion  in - ,  so  far  as  I  have  been  able  to  ascertain  the  same ;  and 

that  the  assessed  value  set  down  in  the  proper  column  opposite  the 
several  kinds  and  descriptions  of  property  is,  in  each  case,  the  fair 
cash  value  of  such  property,  to  the  best  of  my  knowledge  and  belief, 

[ where  the  assessment  has  been  corrected  by  a  town  board,  except  as  cor¬ 
rected  by  the  town  board]  and  that  the  footings  of  the  several  col¬ 
umns  in  said  book,  and  tabular  statements  returned  herewith,  is 
correct,  as  I  verily  believe. 

Sec.  91.  The  assessor  shall  at  the  same  time  deliver  to  ^he  Delivery  of  ^ 
county  clerk  all  the  schedules  and  statements  of  personal  statements, 
property  which  shall  have  been  received  by  him,  indorsed 
with  the  name  of  the  person  whose  property  is  listed,  and 
arranged  in  alphabetical  order ;  and  the  clerk  shall  preserve 
the  same  in  his  office  for  two  years  thereafter.(2) 

Sec.  92.  The  several  assessment  books  shall  be  filed  in  the  Assessment 
office  of  the  county  clerk,  and  there  remain  open  to  the  inspec- books  liled- 
tion  of  all  persons  :  Provided ,  that  the  county  clerk  shall,  in  proviso, 
the  month  of  April,  deliver  to  the  town  clerks  of  the  several  Deliver  to 
towns  in  the  county,  the  assessment  books  of  their  respective town  clerk- 
towns  for  the  previous  year,  such  books  to  be  returned  by  the  1874. 
town  clerks  to  the  county  clerk’s  office  before  the  1st  of  July 
of  the  same  year. 

PAY  OF  ASSESSORS  AND  DEPUTY  ASSESSORS. 

Sec.  93.  The  pay  of  assessors  and  deputy  assessors  shall.  Pay  of  assessor, 
from  time  to  time,  in  counties  not  under  township  organiza¬ 
tion,  be  determined  and  fixed  by  the  county  board,  and  in 
counties  under  township  organization  by  the  town  board  of 
auditors.  Such  pay  shall  be  for  the  time  necessarily  employed 
in  making  the  assessment,  to  be  paid  county  assessors  and 
their  deputies  out  of  the  county  treasury,  and  town  assessors 
and  their  deputies  out  of  the  town  treasury. 

Sec.  94.  Assessors  and  deputy  assessors  shall  make  out  Accounts  of 
their  accounts  in  detail,  giving  the  date  of  each  day  which assessor- 
they  shall  have  been  employed,  which  account  they  shall  ver- 

(1)  See  Sec.  280.  post,  p.  291. 

No  appeal  lies  to  the  circuit  court  from  the  decision  of  the  board  of  supervisors,  in 
reference  to  property  claimed  to  be  exempt  from  taxation.  Worthington  v.  Co.  of 
Pike ,  23  Ill.  R.,  363. 

(2)  The  lists  under  the  above  provision  cannot  lawfully  be  returned  to  the  town 
clerk ,  even  if  so  required  by  the  town  authorities.  If  they  are  so  returned  and  filed 
by  the  town  clerk,  he  cannot  recover  therefor  for  filing  them.  No  obligation  is 
thereby  imposed  on  the  town.  Town  of  Charlestown  v.  McCrory,  36  Ill  R.,  456, 
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ifv  under  oath.  The  assessor  shall  not  be  entitled  to  compen¬ 
sation  until  he  shall  have  filed  the  lists,  schedules,  statements 
and  books  appertaining  to  the  assessment  of  property  for  such 
year,  in  the  office  of  the  county  clerk  —  the  books  to  be  accu¬ 
rately  made  and  added  up.  An  assessor  or  deputy  assessor 
shall  not  be  entitled  to  pay  unless  he  has  performed  the  labor 
and  made  return  in  strict  compliance  with  law. 


DUTIES  OF  CLERK  ON  RETURN  OF  ASSESSMENT  BOOKS. 


Duties  of  clerk 
on  return  of 
assessment 
books. 


Correction  of 

assessment 

books. 


Sec.  95.  The  clerk,  upon  receipt  of  the  assessment  books 
of  real  property,  shall  correct  all  errors  of  whatsoever  kind 
which  he  may  discover,  and  add  the  name  of  the  owner,  if 
known,  when  the  same  does  not  already  appear,  and  the 
description  of  all  real  property  which  has  been  omitted  by  the 
assessor,  and  is  liable  to  taxation. 

Sec.  96.  If  the  assessor  has  listed  and  assessed  any  real 
property  not  returned  by  the  auditor  to  the  clerk,  the  clerk 
shall  immediately  advise  the  auditor  thereof,  who  shall  ascer¬ 
tain  if  the  same  is  taxable,  and  advise  the  clerk.  If  taxable, 
the  clerk  shall  enter  the  same  in  the  list  of  taxable  property 
in  his  office  ;  if  not,  he  shall  correct  the  assessment  books. 


EQUALIZATION  OF  ASSESSMENTS  BY  THE  COUNTY  BOARD. 


Equalization 
by  county 
board. 


Sec.  97.  The  county  board,  at  a  meeting  to  be  held  for  the 
purpose  contemplated  in  this  section,  on  the  second  Monday 
in  Julv,  annually,  after  the  return  of  the  assessment  books, 
shall  :(l) 


(1)  In  equalizing  assessments  as  between  townships  the  board  of  supervisors 
are  only  authorized  to  increase  or  diminish  the  aggregate  valuation  ef  real  estate  in 
any  town  by  adding  or  deducting  such  sum  upon  the  hundred  dollars,  as  they  may 
deem  necessary  to  produce  a  just  relation  between  all  the  valuations  of  real  estate 
in  the  county.  The  word  “  dollars”  has  evidently  been  accidentally  omitted  after 
the  word  “  hundred”  in  the  above  section.  The  board  are  not  authorized  in  this  pro¬ 
ceeding  to  add  a  certain  sum  to  each  acre  of  land  in  a  township.  If,  in  proceeding, 
the  board  act  illegally,  it  will  not  vitiate  or  change  the  legal  acts  of  the  assessors. 
Until  legally  changed  or  vacated,  their  assessments  are  binding  on  the  tax-payers. 
.People  v.  Allen,  43  Ill.  R.,  460. 

The  only  power  the  board  have  over  the  assessment  roll  is,  to  ascertain  if 
the  valuation  in  one  town  or  district,  bear  a  just  relation  to  all  the  towns  and  dis¬ 
tricts  in  the  county,  and  if  it  does  not,  the  statute  authorizes  them  to  increase  or 
diminish  the  aggregate  valuation  of  the  real  estate  in  any  town  or  district,  by  add¬ 
ing  or  deducting  such  sum  upon  the  hundred  as  may,  in  their  opinion,  be  necessary 
to  produce  such  relation.  And  in  order  to  effect  this  just  relation,  the  board  must 
include  unimproved  as  well  as  improved  lands.  The  People  ex  rel.  v.  Nichols,  49  Ill. 
it..  .617. 

The  equalization  must  be  made  so  as  not  to  reduce  the  aggregate  valuation  of  the 
county  ;  what  is  taken  from  one  town  must  be  added  to  another.  The  board  have 
no  authority,  however,  to  equalize  the  valuation  of  personal  property  in  manner  as 
they  have  in  regard  to  real  estate;  corrections  in  this  respect  can  be  made  on  appli¬ 
cation  of  the  person  aggrieved,  under  section  13  of  this  article.  Opin.  Aud.  Miner, 
Sept.  22, 1869. 

While  the  law  does  not  allow  the  aggregate  valuation  of  the  county  to  be  reduced, 
there  is  no  prohibition  against  an  increase  to  such  an  amount  as  is  incidental  to  an 
equalization,  and  when  the  equalization  is  made  pursuant  to  law  and  according  to 
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First  —  Assess  all  such  lands  or  lots  as  have  been  listed  by  Shall  assess  all 
the  county  clerk  and  not  assessed  by  the  assessor.  Said  board  assessor.0' 
may  make  such  alterations  in  the  descriptions  of  real  prop¬ 
erty  as  it  shall  deem  necessary. 

Second — On  the  application  of  any  person  considering  Hear  com 
himself  aggrieved,  or  who  shall  complain  that  the  property  of  equamav  o"st 
another  is  assessed  too  low,  they  shall  review  the  assessment assessmelit- 
and  correct  the  same  as  shall  appear  to  be  just.  No  com¬ 
plaint  that  another  is  assessed  too  low  shall  be  acted  upon 
until  the  person  so  assessed,  or  his  agent,  shall  be  notified  of 
such  complaint,  if  a  resident  of  the  county. 

Third — To  hear  and  determine  the  application  of  any  Also  appiiei- 
person  who  is  assessed  on  property,  claimed  to  be  exempt  irom  tion. 
taxation.  If  the  board  shall  decide  that  any  such  property  is 
not  liable  to  taxation,  and  the  question  as  to  the  liability  of 
such  property  to  taxation  has  not  been  previously  determined, 
as  hereinafter  provided,  the  decision  of  said  board  shall  not 
be  final,  unless  approved  by  the  auditor  of  public  accounts ; 
and  it  shall  be  the  duty  of  the  county  clerk,  in  all  such  cases,  J^lereof  pro* 
to  make  out  and  forward  to  the  auditor  a  full  and  complete 
statement  of  all  the  facts  in  the  case.  If  the  auditor  is  satis¬ 
fied  that  such  property  is  not  legally  liable  to  taxation,  he 
shall  notify  the  clerk  of  his  approval  of  the  decision  of  the 
board,  and  the  said  clerk  shall  correct  the  assessment  accord¬ 
ingly.  But  if  the  auditor  is  satisfied  that  such  property  is 
liable  to  taxation,  he  shall  advise  the  clerk  of  his  objection  to 
.  the  decision  of  the  board,  and  give  notice  to  said  clerk  that 
he  will  apply  to  the  supreme  court  in  either  division,  specify¬ 
ing  at  what  term  thereof,  for  an  order  to  set  aside  and  reverse 
the  decision  of  the  county  board.  Upon  the  receipt  of  such 
notice,  the  clerk  shall  notify  the  person  making  the  applica¬ 
tion  aforesaid.  It  shall  be  the  duty  of  the  auditor  to  file  in 
the  supreme  court  a  certified  statement  of  the  facts  certified 
by  the  clerk,  as  aforesaid,  together  with  his  objections  there¬ 
to,  and  the  court  shall  hear  and  determine  the  matter  as  the 
right  of  the  case  may  be.  If  the  board  shall  decide  that 
property  so  claimed  to  be  exempt  is  liable  to  be  taxed,  and  the 
party  aggrieved  shall  at  the  time  pray  an  appeal,  a  brief  state¬ 
ment  in  the  case  shall  be  made  by  the  clerk,  and  transmitted 
to  the  auditor,  who  shall  present  the  case  to  the  supreme  court 
in  like  manner  as  hereinbefore  provided.  In  either  case,  the 

the  best  judgment  of  the  board,  it  should  be  sustained.  Opin.  Aud.  Miner,  Jan.  JO, 

ISOS. 

It  is  thought  that  the  board  of  supervisors  cannot  lawfully  adopt  the  valuation 
made  by  the  State  board,  for  purposes  of  local  taxes.  Opin.  Aud.  Miner,  April  27, 

1869. 
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collection  of  the  tax  shall  not  he  delayed  thereby,  but  in  case 
the  property  is  decided  to  be  exempt,  the  tax  shall  be  abated 
or  refunded. 

Board  shall  see  Fourth  —  It  shall  ascertain  whether  the  valuations  in  one 

lion  in  onelua"  town  or  district  bear  just  relation  to  all  the  towns  or  districts 
town  bears  just;  Jn  the  county;  and  may  increase  or  diminish  the  aggregate 
valuation  of  property  in  any  town  or  district,  by  adding  or 
deducting  such  sum  upon  the  hundred  [dollars]  as  may  be 
necessary  to  produce  a  just  relation  between  all  the  valuations  of 
property  in  the  county ;  but  shall,  in  no  instance,  reduce  the 
aggregate  valuation  of  all  the  towns  or  districts  below  the 
aggregate  valuation  thereof,  as  made  by  the  assessors;  neither 
shall  it  increase  the  aggregate  valuation  of  all  the  towns  or 
districts,  except  in  such  an  amount  as  may  be  actually  neces¬ 
sary  and  incidental  to  a  proper  and  just  equalization.  It  may 
consider  lands,  town  or  city  lots,  personal  property,  and  rail¬ 
road  property  (except  “ railroad  track,”  and  “rolling  stock,”) 
separately,  and  determine  a  separate  rate  per  cent,  of  addition 
or  reduction  for  each  of  said  classes  of  property,  as  may  be 
necessary  to  a  just  equalization  of  the  assessed  value  of  said 
classes  of  property  within  the  respective  towns,  and  of  the 
same  between  the  several  towns  or  districts  in  the  county. 
If  the  county  board  of  any  county  shall  find  the  aggregate 
Reassessment  assessment  of  the  county  is  too  high  or  too  low,  or  is  generally 
and  order  new  go  unequal  as  to  render  it  impracticable  to  equalize  such 
assessment  fairly,  they  may  set  aside  the  assessment  of  the 
whole  county  or  of  any  township  or  townships  therein,  and' 
order  a  new  assessment,  with  instructions  to  the  assessors 
to  increase  or  diminish  the  aggregate  assessment  of  such 
county  or  township,  as  the  case  may  be,  by  such  an  amount  as 
said  board  may  deem  right  and  just  in  the  premises,  and  con¬ 
sistent  with  this  act. 

REPORT  OF  ASSESSMENT  BY  THE  CLERK,  TO  THE  AUDITOR,  FOR 

EQUALIZATION. 


others  in  the 
county. 


County  board 


Report  to  Sec.  98.  On  or  before  the  tenth  day  of  July,  annually,  it  shall 

wimnand  how  be  the  duty  of  county  clerks,  upon  the  receipt  of  assess- 
made.  ment  books,  to  make  out  and  transmit  to  the  auditor  an 

abstract  of  the  assessment  of  property,  showing  the  num¬ 
ber,  value  and  average  value  of  each  kind  of  enumerated 
%  property,  as  shown  by  the  assessment;  the  value  of  each  item 
of  unenumerated  property,  and  total  value  of  personal  prop¬ 
erty;  the  length  of  main  track,  the  length  of  side  track,  and 
the  numbers,  values,  and  average  values  of  each  separate  item 
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of  railroad  property;  the  number  of  acres,  value  and  average 
value  of  improved  lands ;  the  number  of  acres,  value  and  aver¬ 
age  value  of  unimproved  lands;  the  total  number  of  acres, 
total  value  and  average  value,  per  acre,  of  all  lands;  the 
number,  value  and  average  value  of  improved  town  or  city 
lots;  the  number,  value  and  average  value  of  unimproved 
town  or  city  lots;  the  total  number  of  lots,  total  value  and 
average  value  of  all  lots ;  and  the  total  value  of  all  property ; 
the  number  of  acres  in  cultivation  of  wheat,  corn,  oats, 
meadow  and  other  field  products  in  inclosed  pasture,  orchards 
and  woodland,  whether  inclosed  or  not  in  that  year.  Said 
abstract  shall  be  made  out  on  blanks,  which  it  shall  be  the 
duty  of  the  auditor  to  furnish  the  county  clerks  for  that  pur¬ 
pose.  The  values  to  be  given  in  said  abstract  shall  be  the  vaiuefuf Sf 
assessed  valuations,  except  in  the  case  of  railroad  property  g^en  in  said 
denominated  “ railroad  track”  and  “ rolling  stock,”  the  value  Exception  of 
of  which  shall  be  given  as  returned  by  the  railroad  company  o^ITr  kmds 
to  the  county  clerk.  The  county  clerk  shall,  at  the  same  property, 
time,  and  accompanying  said  abstract,  furnish  a  detailed  state¬ 
ment  of  the  railroad  property  denominated  “railroad  track” 
and  “rolling  stock,”  reported  by  each  road  located  in  or 
through  their  counties.  If  there  are  any  roads  so  located 
that  have  not  made  their  reports  as  required  by  this  act,  the 
clerk  shall  report  the  fact,  giving  the  name  of  such  railroad. 

Sec.  99.  It  shall  be  the  duty  of  the  county  clerks,  in  case  Failure  of 
of  failure  of  any  assessor  to  make  return  of  assessment  within  make  Return, 
the  time  specified  in  this  act,  to  transmit  a  statement  of  the 
assessment  in  all  the  towns  or  districts  from  which  returns  Duty  of  county 
have  been  received,  together  with  a  statement  of  the  amount 
of  taxable  property  assessed  in  the  defaulting  towns  or  dis¬ 
tricts  for  the  previous  year. 

STATE  BOARD  OF  EQUALIZATION. 

Sec.  100.  The  State  board  of  equalization  shall,  at  the  State  board  of 
expiration  of  the  term  of  office  of  the  members  now  forming  ho'w  com  posed, 
said  board,  consist  of  one  member  from  each  congressional 
district  in  the  State,  elected  as  hereinafter  provided,  and  the 
auditor  of  public  accounts.  (1) 


(1)  The  act  to  establish  a  State  board  of  equalization  of  assessment,  is  held 
not  to  be  unconstitutional.  People  ex  rel.,  etc.,  v.  Salomon ,  46  Ill.  R.,  342. 

The  increase  or  reduction,  as  the  case  may  be,  determined  by  the  State  board 
of  equalization  to  be  made  on  the  assessment  of  property  in  any  county,  should  be 
extended  on  the  valuation  as  eqnalized  by  the  board  of  supervisors.  As  to  moneys 
and  credits,  it  is  considered  that  they  are  affected  in  precisely  the  same  way,  and  to 
the  same  extent  as  other  property  by  the  action  of  the  State  board.  Opinion  Auditor 
M/.NER.  October  3, 1867. 
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When  elected. 


Returns. 


Vacancy. 


Oath  of  mem¬ 
bers. 


Organization 
of  board. 


Tabular  state¬ 
ments  of 
assessments 
compiled. 


Secretary. 


Time  of  meet¬ 
ing. 


Sec.  101.  The  qualified  electors  of  each  congressional  dis¬ 
trict  shall,  at  the  general  election  in  November,  eighteen  hun¬ 
dred  and  seventy-two,  and  every  four  years  thereafter,  elect 
one  of  their  number  to  serve  as  a  member  of  said  board  of 
equalization,  who  shall  hold  his  office  for  four  years,  and  until 
his  successor  is  elected  and  qualified.  The  returns  of  the  poll 
books  and  certificates  of  election  shall  be  goverened  by  the 
laws  regulating  the  election  of  the  members  of  congress;  and 
in  case  of  vacancy  occurring  in  said  board  by  death,  resigna¬ 
tion  or  otherwise,  it  shall  be  the  duty  of  the  governor  'to 
appoint  some  person,  having  the  qualifications  of  an  elector  in 
the  district  in  which  such  vacancy  occurs,  to  fill  the  same 
until  the  next  regular  election  for  members  of  said  board. 

Sec.  102.  Each  member  of  said  board,  before  entering 
upon  the  duties  of  his  office,  shall  take  the  oath  (or  affirma- 
mation)  prescribed  by  the  constitution  of  this  State. 

Sec.  103.  At  the  first  meeting  of  said  board,  quadren¬ 
nially,  it  shall  organize  by  selecting  one  of  its  members  as 
chairman,  and  appointing  a  secretary;  and  may,  from  time  to 
time,  select  such  employees  as  may  be  deemed  necessary. 
The  secretary  shall  take  the  oath  prescribed  by  the  constitu¬ 
tion. 

Sec.  104.  It  shall  be  the  duty  of  the  secretary  of  said 
board,  under  the  direction  of  the  auditor  of  public  accounts, 
to  compile  the  abstracts  of  assessments  received  from  the 
county  clerks  into  tabular  statements,  convenient  for  the  use 
of  the  board;  which  statements  and  the  original  abstracts 
shall  be  submitted  to  the  board  on  the  first  day  of  its  session 
in  each  year,  or  as  soon  thereafter  as  the  board  is  organized. 
The  secretary  shall  perform  such  duties  in  vacation  as  shall  be 
assigned  to  him  by  the  board. 

Sec.  105  Said  board  shall  assemble  at  the  state  capital  on 
the  second  Tuesday  in  the  month  of  August,  annually,  and 
examine  the  abstracts  of  property  assessed  for  taxation  in  the 
several  counties  of  this  State,  as  returned  to  the  auditor,  and 
shall  equalize  the  assessments  as  hereinafter  provided;  but 
said  board  shall  not  reduce  the  aggregate  assessed  valuation  in 
the  State;  neither  shall  it  increase  said  aggregate  assessed 
valuation,  except  in  such  an  amount  as  may  be  really  neces- 


The  equalization  law  intends  that  the  rate  of  deduction  or  addition  determined 
by  the  State  board  of  equalization,  shall  be  applied  to  the  assessed  value  of  property 
in  the  counties,  after  all  the  corrections  and  equalizations  have  been  made  by  the 
county  authorities.  The  law  does  not  require  any  county,  town  or  individual  to 
pay  a  specific  amount  as  tax;  the  requirement  is  (and  no  other  would  be  consti¬ 
tutional)  that  each  person  and  corporation  ‘‘shall  pay  a  tax  in  proportion  to  the 
value  of  his  or  her  property,”  and  certain  rates  of  tax  are  imposed  on  the  valuation 
of  all  property,  as  assessed,  corrected,  and  equalized.  Opinion  Auditor  Miner, 
November  13, 1SG8. 
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sary  to  a  just  equalization,  and  not  exceeding  one  per  cent,  one  per  cent, 
on  such  aggregate  assessed  valuation;  but  this  rule  shall  not 
apply  to  railroad  property. 

Sec.  106.  Said  board,  in 
erty  as  listed  and  assessed  ii 
sider  the  following  classes  of  property  separately,  viz. :  per- Sldered- 
sonal  property;  railroad  and  telegraph  property;  lands,  and 
town  and  city  lots;  and,  upon  such  consideration,  determine 
such  rates  of  addition  to  or  deduction  from  the  listed  or 
assessed  valuation  of  each  of  said  classes  of  property  in  each 
county,  or  to  or  from  the  aggregate  assessed  value  of  each  of 
said  classes  in  the  State,  as  may  be  deemed  by  the  board  to 
be  equitable  and  just;  such  rates  being  in  all  cases  even  and 
not  fractional;  and  such  rates,  as  finally  determined  by  said 
board,  shall  not  be  combined. 

Sec.  107.  In  equalizing  the  value  of  personal  property  state  averages 
between  the  several  counties,  said  board  shall  cause  to  be^ndsof1 
obtained  the  State  averages  of  the  several  kinds  of  enumer-  property, 
ated  prpoerty,  from  the  aggregate  footings  of  the  number  and 
value  of  each ;  and  the  value  of  the  several  kinds  of  enumer¬ 
ated  property  in  each  county  shall  be  obtained  at  those  aver¬ 
age  values ;  and  the  value  of  enumerated  property  thus 
obtained,  as  compared  with  the  assessed  value  of  such  property 
in  each  county,  shall  be  taken  by  said  board  to  obtain  a  rate 
per  cent,  to  be  added  to  or  deducted  from  the  total  assessed 
value  of  personal  property  in  each  county:  Provided ,  That  Proviso, 
whenever  in  the  opinion  of  the  board  it  is  necessary,  to  a 
more  just  and  equitable  equalization  of  personal  property,  that 
a  rate  per  cent,  be  added  to  or  deducted  from  the  value  thus 
obtained  in  any  one  or  more  of  the  counties,  said  board  shall 
have  the  right  so  to  do;  but  the  rate  per  cent,  hereinbefore 
required  shall  first  be  obtained  to  form  the  basis  upon  which 
the  equalization  of  personal  property  shall  be  made. 

Sec.  108.  The  State  board  of  equalization  shall  assess  the  capital  stock 
capital  stock  of  each  company  or  association,  respectively,  now  Son?— how 
or  hereafter  incorporated  under  the  laws  of  this  State,  in  the  assessed- 
manner  hereinbefore  in  this  act  provided.  The  respective 
assessments  so  made  (other  than  of  the  capital  stock  of  railroad 
and  telegraph  companies)  shall  be  certified  to  by  the  auditor, 
under  direction  of  said  board,  to  the  county  clerk  of  the  respec¬ 
tive  counties  in  which  such  companies  or  associations  are  located, 
and  said  clerk  shall  extend  the  taxes  for  all  purposes  on  the  cierL°f  C0Ullty 
respective  amounts  so  certified  the  same  as  may  be  levied  on 
the  other  property  in  such  towns,  districts,  villages  or  cities  in 
which  such  companies  or  associations  are  located. 


equalizing  the  valuation  of  prop-  Different 
A  j’rr  x  x*  in  classes  of  prop- 

.  the  dmerent  counties,  shall  con-  ertv  con- 
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Railroad  prop¬ 
erty. 


How  dis¬ 
tributed. 


Capital  stock  of 
R.  R.  or  tele¬ 
graph  co.’s  — 
how  distrib¬ 
uted. 


Lands  —  how 
equalized. 


Town  and  city 
lots. 


Table — how 
made  up. 


Sec.  109.  Said  board  shall  also  assess  the  railroad  property 
denominated  in  this  act  as  “ railroad  track”  and  "‘rolling 
stock and  said  board  is  hereby  given  the  power  and  author¬ 
ity,  by  committee  or  otherwise,  to  examine  persons  and 
papers.  The  amount  so  determined  and  assessed  shall  be  cer¬ 
tified  by  the  auditor  to  the  county  clerks  of  the  proper  coun¬ 
ties.  The  county  clerk  shall  in  like  manner  distribute  the 
value,  so  certified  to  him  by  the  auditor,  to  the  county  and  to 
the  several  towns,  districts,  villages  and  cities  in  his  county 
entitled  to  a  proportionate  value  of  such  “railroad  track  ”  and 
“rolling  stock.”  And  said  clerk  shall  extend  taxes  against 
such  values,  the  same  as  against  other  property  in  such  towns, 
districts,  villages  and  cities. 

Sec.  110.  The  aggregate  amount  of  capital  stock  of  rail¬ 
road  or  telegraph  companies  assessed  by  said  board  shall  be 
distributed  proportionately  by  said  board  to  the  several  coun¬ 
ties  in  like  manner  that  the  property  of  railroads  denominated 
“railroad  track”  is  distributed.  The  amount  so  determined 
shall  be  certified  by  the  auditor  to  the  county  clerks  of  the 
proper  counties.  The  county  clerk  shall  in  like  manner  dis¬ 
tribute  the  value,  so  certified  to  him  by  the  auditor,  to  the 
county  and  to  the  several  towns,  districts,  villages  and  cities 
in  his  county  entitled  to  a  proportionate  value  of  such  capital 
stock.  And  said  clerk  shall  extend  taxes  against  such  values, 
the  same  as  against  other  property  in  such  towns,  districts, 
villages  and  cities. 

Sec.  111.  Lands  shall  be  equalized  by  adding  to  the  aggre¬ 
gate  assessed  value  thereof,  in  every  county  in  which  said 
board  may  believe  the  valuation  to  be  too  low,  such  rate  per 
centum  as  will  raise  the  same  to  its  proper  proportionate  value, 
and  by  deducting  from  the  aggregate  assessed  value  thereof, 
in  every  county  in  which  said  board  may  believe  the  valuation 
to  be  too  high,  such  per  centum  as  will  reduce  the  same  to  its 
proper  value.  Town  and  city  lots  shall  be  equalized  in  the 
same  manner  herein  provided  for  equalizing  lands,  and,  at  the 
option  ef  said  board,  may  be  combined  and  equalized  with 
lands. 

Sec.  112.  When  said  board  shall  have  separately  considered 
the  several  classes  of  property  as  hereinbefore  required,  the 
results  shall  be  combined  into  one  table,  and  the  same  shall  be 
examined,  compared  and  perfected,  in  such  manner  as  said 
board  shall  deem  best  to  accomplish  a  just  equalization  ol 
assessments  throughout  the  State,  preserving,  however,  the 
principle  of  separate  rates  for  each  class  of  property. 

Sec.  113.  In  all  cases  of  partial  return  from  any  county 
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where  the  number  of  defaulting  towns  or  districts  do  not 
exceed  one -third  of  the  whole  number  of  towns  or  districts  in 
the  county,  the  board  of  equalization  may  estimate  the  valua¬ 
tion  in  the  towns  or  districts  from  which  returns  have  not 
been  received,  and  may  equalize  the  total  valuation  as  in  other 
cases.  In  cases  where  the  defaulting  towns  or  districts  exceed 
in  number  one -third  of  the  whole  number  of  towns  or  dis- 0ne  third- 
tricts  in  the  county,  and  in  all  cases  of  failure  on  the  part  of 
any  county  clerk  to  furnish  the  proper  returns  of  the  assess¬ 
ment  of  his  county  to  the  auditor  prior  to  or  during  the  meet¬ 
ing  of  the  board  of  equalization,  in  each  year,  said  board  may, 
by  order,  authorize  the  auditor  to  equalize  the  assessment  of  eqimfizVasscs^- 
such  county  when  full  returns  have  been  received  by  him.  ments. 

Sec.  114.  When  said  board  shall  have  completed  its  equali-  Duty  of  board 
zation  of  assessments,  for  any  year,  the  chairman  and  secre- 5o£r of°thele’ 
tary  shall  certify  to  the  auditor  the  rates  finally  determined equahzatlon- 
by  said  board  to  be  added  to  or  deducted  from  the  listed  or 
assessed  valuation  of  each  class  of  property  in  the  several 
counties,  and  also  the  amounts  assessed  by  said  board ;  and  it 
shall  be  the  duty  of  said  auditor,  under  his  seal  of  office,  to 
report  the  action  of  the  board  to  the  several  county  clerks, 
immediately  after  the  adjournment  of  said  board. 

Sec.  115.  A  report  of  the  proceedings  of  said  board  of  Report  to  be 
equalization  shall  be  published  annually,  in  pamphlet  form, publlshed- 
and  five  thousand  copies  thereof  printed,  of  which  number 
each  member  shall  be  entitled  to  fifty  copies,  the  auditor  toNumberof 
five  hundred  copies,  and  the  remainder  thereof  shall  be  dis-Jesand  modcn 
tributed  by  the  secretary  of  state  to  the  several  counties,  in 
the  proportion  usual  in  similar  cases.  Said  distribution  shall 
be  made  by  mail  or  express,  immediately  upon  the  receipt  of 
said  report  from  the  public  printer,  the  cost  of  such  distribu¬ 
tion  to  be  paid  by  the  secretary  of  state  out  of  the  appropri¬ 
ation  for  incidental  expenses. 

Sec.  116.  The  secretary  of  state  shall  furnish  such  print-  sec’y  of  state 
ing,  fuel,  lights  and  rooms  as  may  be  necessary  for  the  trans-  rSomsUetc!sh 
action  of  the  business  of  said  board.  Each  member  of  said 
board  shall  receive  for  his  services  the  sum  of  five  dollars  per  compensation, 
day  during  its  sessions,  and  ten  cents  per  mile  for  each  mile  Mileage, 
necessarily  traveled  in  going  to  and  returning  from  the  seat 
of  government,  to  be  computed  by  the  auditor  of  public 
accounts,  and  no  other  allowance  or  emolument,  directly  or 
indirectly,  for  any  purpose  whatever,  except  the  sum  of  ten 
dollars  per  session  to  each  member,  which  shall  be  in  full  for 
postage,  stationery,  newspapers,  and  all  other  incidentals  and  incidentals, 
perquisites.  The  pay  and  mileage  allowed  to  each  member  of 
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said  board,  and  the  pay  allowed  to  its  secretary  and  employees 
shall  be  certified  by  the  chairman  of  the  board  to  the  auditor 
of  public  accounts,  who  shall  issue  his  warrants  on  the  State 
treasurer  therefor.  Said  board  may  employ  one  page,  at  two 
dollars  per  day  ;  two  secretaries,  at  five  dollars  per  day  each ; 
and  one  janitor  or  doorkeeper,  at  three  dollars  per  day.  Two- 
thirds  of  the  whole  number  of  members  shall  constitute  a 
quorum,  and  said  board  may  adjourn  from  time  to  time  until 
the  business  before  it  is  disposed  of. 


RATES  OF  TAXATION. 


Sec.  117.  All  rates  for  taxes,  hereinafter  provided  for,  shall 
be  extended  by  the  county  clerk  on  the  assessed  valuation  of 
property,  as  equalized  and  assessed  by  the  State  board  of 
equalization. 

FOR  STATE  PURPOSES. 


Sec.  118.  The  governor,  auditor  and  treasurer  shall,  annu¬ 
ally,  on  the  completion  of  the  assessment  and  equalization  of 
property,  ascertain  the  rate  per  cent,  required  to  produce  the 
amount  of  taxes  levied  by  the  General  Assembly. 

Sec.  119.  There  shall  be  annually  assessed  and  collected, 
at  the  same  time  and  in  the  same  manner  as  other  State  taxes, 
such  rate  of  tax  on  the  equalized  valuation  of  the  property  of 
this  State,  as  is  or  may  be  provided  by  the  laws  concerning 
free  schools,  which  tax  shall  be  denominated  the  “  State  school 
tax,”  and  the  moneys  arising  therefrom  be  distributed  in  such 
manner  as  is  or  may  be  provided  by  the  laws  of  this  State  con¬ 
cerning  free  schools ;  and  no  part  of  the  fund  raised  by  the 
aforesaid  tax  shall  be  diverted  to  or  used  for  any  other  pur¬ 
pose  than  the  support  and  maintenance  of  free  schools  in  this 
State. 

Sec.  120.  The  auditor  shall,  annually,  compute  and  certify 
to  the  county  clerks  such  separate  rates  per  cent,  as  will  pro¬ 
duce  the  net  amounts  of  State  taxes  authorized  to  be  levied : 

First — For  revenue  purposes,  to  be  designated  u  Revenue 
Fund.” 

-  Second — For  interest  purposes,  to  be  designated  “  Interest 
Fund.” 

Third — For  the  State  school  purposes,  to  be  designated 
“State  School  Fund.” 

Fourth  —  For  such  other  taxes  as  may  be  required  by  law 
to  be  levied  by  him. 


DIV.  VII.] 


COLLECTOR’S  BOOKS  —  EXTENDING  RATES. 


245 


The  “Interest  Fund”  tax  shall  be  levied  so  long  only  as  interest  fund, 
the  same  may  be  necessary,  and  shall  be  applied  to  the  pay- how  apphe(L 
ment  of  interest  only. 

FOR  COUNTY  PURPOSES. 

Sec.  121.  The  county  board  of  the  respective  counties  Taxes 
shall,  annually,  at  the  September  session,  determine  the  purposes? 
amounts  of  all  taxes  to  be  raised  for  county  purposes,  the 
aggregate  amount  of  which  shall  not  exceed  the  rate  of 
seventy -five  cents  on  the  one  hundred  dollars  valuation  of  prop¬ 
erty,  except  for  payment  of  indebtedness  existing  at  the 
adoption  of  the  present  State  constitution,  unless  authorized 
by  a  vote  of  the  people  of  the  county.  When  for  several 
purposes,  the  amount  for  each  purpose  shall  be  stated  sepa¬ 
rately.^) 

FOR  ALL  OTHER  PURPOSES. 

Sec.  122.  The  proper  authorities  of  towns,  townships,  dis-  ii»w*  1873. 
tricts  and  incorporated  cities,  towns  and  villages,  collecting  i*g.  204. 
taxes  under  the  provisions  of  this  act,  shall  annually,  on  or  v — v — ^ 
before  the  second  Tuesday  in  August,  certify  to  the  county  Swnfdty 
clerk  the  several  amounts  which  they  severally  require  to  be  proses r 
raised  by  taxation,  anything  in  their  respective  charters,  or 
in  acts  heretofore  passed  by  the  General  Assembly  of  this 
State,  to  the  contrary  notwithstanding. 

collectors’  books — extending  rates. 

Sec.  123.  The  county  clerk  shall,  annually,  make  out  forCollectors 
the  use  of  collectors,  in  books  to  be  furnished  by  the  county,  books, 
correct  lists  of  taxable  property,  as  assessed  and  equalized. 

Sec.  124.  In  counties  not  under  township  organization,  such  how  made  up. 
book  shall  be  made  up  by  congressional  townships — but 
parts  or  fractional  townships,  less  than  full  townships,  may 


(1)  The  levy  of  a  special  tax  for  purposes  not  authorized  by  law,  is  void.  But 
when  authority  exists  to  levy  a  tax  to  pay  existing  indebtedness,  the  levying  of  a 
tax  in  connection  therewith  not  authorized,  does  not  render  the  entire  levy  void,  if 
the  authorized  tax  can  be  separated  from  that  unauthorized.  Allen,  etc.,  v.  Peoria , 
etc.,  R.  R.  Co.,  44  Ill.  R.,  85,  See  also  Briscoe  v.  Allison,  43  Ill.  R.,  29. 

1  court  of  equity  will  not  enjoin  a  tax  for  mere  errors,  if  it  is  attempted  to 
be  levied  by  an  officer  de  facto,  under  authority  incident  to  his  office ;  but  may  do  so 
if  the  levy  is  by  one  without  pretense  ot  authority  or  color  of  office,  to  which  such 
right  is  an  incident.  Munson  v.  Minor,  22  Ill.  R.,  602. 

The  hoard  of  supervisors  have  no  authority  to  instruct  the  county  treas¬ 
urer  to  withhold  any  part  of  the  State  tax.  In  case  of  an  injunction  restraining  the 
collection  of  tax,  the  amount  of  the  State  tax  thus  enjoined  may  be  certified  by  the 
county  clerk  as  a  separate  item  of  credit,  and  it  will  be  allowed  by  the  auditor,  con¬ 
ditionally,  until  the  injunction  case  is  decided.  Opiu.  Auditor  Miner  June  13, 1868. 
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be  added  to  full  townships,  at  the  discretion  of  the  county 
hoard.  In  counties  under  township  organization,  said 
hooks  shall  be  made  to  correspond  with  the  organized  town¬ 
ships.  Separate  books  may  be  made  for  the  collection  of  all 
taxes  within  the  corporate  limits  of  cities,  towns  and  villages. 
This  section  shall  not  be  construed  to  interfere  with  the  tax 
hook  provided  for  in  this  act,  for  the  use  of  county  collectors, 
for  collecting  all  taxes  charged  against  railroad  property  and 
the  capital  stock  of  telegraph  companies. 

Sec.  125.  The  respective  county  clerks  shall  cause  the  col¬ 
lectors’  hooks  to  he  properly  ruled  for  the  several  classes  of 
property,  providing  for  each  class  three  columns  for  values  — 
the  first  to  show  the  assessed  valuation ;  the  second  to  show 
the  valuation  as  corrected  and  equalized  by  the  county  hoard ; 
and  the  third  to  show  the  valuation  as  equalized  or  assessed 
by  the  State  hoard  of  equalization.  Said  hooks  to  contain 
proper  columns  for  the  extension  of  the  several  kinds  of  taxes, 
and  other  purposes. 

Sec.  126.  Said  clerks  shall  extend  the  rates  of  addition  or 
deduction  ordered  by  the  county  board  and  State  hoard  of 
equalization,  in  the  several  columns  provided  for  that  purpose. 
The  rates  per  cent,  ordered  by  the  State  hoard  of  equalization 
shall  be  extended  on  the  assessed  valuation  of  property,  as 
corrected  and  equalized  by  the  county  hoard  —  except,  that  in 
the  case  of  railroad  property,  denominated  “  railroad  track  ” 
and  “rolling  stock,”  said  rates  shall  be  extended  on  the  listed 
valuations  of  such  designated  property.  In  all  cases  of  exten¬ 
sion  of  valuation,  where  the  equalized  valuation  shall  happen 
to  be  fractional,  the  clerk  shall  reject  all  such  fractions  as  may 
fall  below  fifty  cents ;  fractions  of  fifty  cents  or  more  shall  be 
extended  as  one  dollar. 

Sec.  127.  The  said  clerks  shall  estimate  and  determine  the 
rate  per  cent,  upon  the  proper  valuation  of  property  in  the 
respective  towns,  townships,  districts  and  incorporated  cities, 
town  and  villages  in  their  counties,  that  will  produce,  within 
the  proper  divisions  of  such  counties,  not  less  than  the  net 
amount  of  the  several  sums  that  shall  be  required  by  the 
county  board,  or  certified  to  them  according  to  law. 

Sec.  128.  All  State  and  county  taxes  shall  be  extended  by 
the  respective  county  clerks  upon  the  property  in  their  coun¬ 
ties,  upon  the  valuation  produced  by  the  equalization  and 
assessment  of  property  by  the  State  board  of  equalization. 
Town,  district,  village,  city  and  other  taxes,  shall  also  be 
extended  against  such  assessed  and  equalized  valuation  of 
property  within  their  respective  jurisdictions.  In  the  exten- 
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sion  of  taxes,  the  fraction  of  a  cent  shall  be  extended  as  one  Fraction  of 
cent.  cent- 

Sec.  129.  In  all  cases,  where  any  real  property  has  hereto- Forfeited 
fore  been,  or  may  hereafter  be,  forfeited  to  the  State  for  taxes, property- 
it  shall  be  the  duty  of  the  clerk,  when  he  is  making  up  the 
amount  of  tax  due  on  such  real  property  for  the  current  year, 
to  add  the  amount  of  back  tax,  interest,  penalty  and  printers’ 
fees  remaining  due  on  such  real  property,  with  one  year’s  Year’s  interest, 
interest  at  ten  per  cent,  on  the  amount  of  tax  due,  to  the  tax 
of  the  current  year,  and  the  aggregate  amount  so  added  to¬ 
gether  shall  be  collected  in  like  manner  as  the  tax  on  other  real 
property  for  that  year  may  be  collected :  Provided ,  that  the  Proviso, 
county  clerk  shall  first  carefully  examine  said  list,  and  strike 
therefrom  all  errors,  and  otherwise  make  such  corrections  as 
may  be  necessary  with  respect  to  such  property  or  tax. 

Sec.  130.  When  the  books  or  lists  for  the  collectors  are  statement  of 
completed,  the  county  clerk  shall  make  a  complete  statement ^idforwarded 
of  the  assessment  and  taxes  charged,  on  blanks,  and  in  con- t0  auditor, 
fortuity  to  instructions  furnished  to  him  by  the  auditor.  The 
clerk  shall  record  said  statement,  and  forward  it,  properly  cer¬ 
tified,  to  said  auditor. 

Sec.  131.  It  shall  be  the  duty  of  the  county  clerk  to  certificate  of 
make,  in  each  collector’s  book,  a  certificate  of  the  rate  of  add!tionJsand 
deduction  or  addition  determined  by  the  State  board  of  equali¬ 
zation  in  the  county  to  which  such  books  shall  pertain ;  and, 
also,  the  rate  of  addition  or  deduction  determined  by  the 
county  board  in  the  town,  district,  city  or  village  to  which 
such  book  shall  pertain* 

Sec.  132.  To  each  collector’s  book,  a  warrant,  under  the  warrant  for 
hand  and  official  seal  of  the  county  clerk,  shall  be  annexed, 
commanding  the  collector  to  collect  from  the  several  persons 
named  in  said  book,  the  several  sums  entered  in  the  column 
of  totals,  opposite  their  respective  names.  The  warrant  shall 
direct  the  collector  to  pay  over  the  several  kinds  of  taxes  that 
may  be  collected  by  him,  to  the  respective  officers  entitled 
thereto,  less  the  compensation  for  collection  allowed  him  by 
law.(l) 


(1)  Where  the  laiv  requires  a  coT7ertorfs  warrant  to  "be  signed  by  certain 
officers,  and  the  warrant  bears  their  signatures,  but  preceding  one  of  the  signatures, 
the  word  “  countersigned  ”  appears,  it  is  nevertheless  a  proper  signing  of  the  instru¬ 
ment,  and  forms  no  objection  to  it.  The  law  is  answered  when  the  signatures  of  the 
officers  named  in  the  statute  appear  upon  the  instrument.  Qumee  v.  The  City  of  Chi¬ 
cago,  40  Ill.  R.,  165. 

A  collector’s  warrant  confers  the  same  authority ,  and  performs  the  same 
office  as  aft.  fa.  execution,  and  when  regular  and  fair  on  its  face,  protects  the  officer 
and  those  acquiring  rights  under  it,  to  the  same  extent  as  an  execution.  Hill  et  al. 
v.  Figley,  25  111.  R.,  156.  * 

All  the  personal  property  of  the  tax  payer  is  bound  for  the  payment  of  his 
taxes,  from  the  time  the  collector  receives  his  warrant  until  they  shall  have  been 
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Qualification  Sec.  133.  Every  town  or  district  collector,  before  he  enters 
of  collectors.  Up0n  the  duties  of  his  office,  and  within  eight  days  after  he 
receives  notice  of  the  amount  of  taxes  to  be  collected  by  him, 
securities.  shall  execute  a  bond,  with  two  or  more  securities,  to  be 
approved  by  the  county  board,  or  supervisor  and  town  clerk 
of  his  town,  as  the  case  may  require,  in  double  the  amount  of 
such  taxes,  conditioned  for  the  faithful  execution  of  his  duties 
signatures  to  as  such  collector.  Signatures  to  such  bond,  signed  with  a 
mustbe wu-ark mark  shall  be  witnessed,  but  in  no  other  case  shall  witness  be 
nessed.  required.  Said  bond  shall  be  substantially  in  the  following 
form,  to  wit: 


Form  of  col-  Know  all  men  by  these  presents,  that  we,  A.  B.,  of  the - of 

lector’s  bond. - ;  in  the  county  of - ,  in  the  State  of  Illinois,  town 

[or  district]  collector,  and  C.  D.  and  E.  F.,  of  the  said  county  and 
State,  as  securities,  are  held  and  firmly  bound  unto  the  people  of  the 

State  of  Illinois,  in  the  penal  sum  of - ,  for  the  payment  of 

which,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  firmly  by  these  presents.  Signed  and 
sealed,  this - day  of - ,  A.  D.  18 — . 

The  condition  of  the  foregoing  bond  is  such,  that  if  the  above 
bound  A.  B.  shall  perform  all  the  duties  required  to  be  performed  by 
him,  as  collector  of  the  taxes  for  the  year  18 — ,  in  the  town  [or  dis¬ 
trict]  of - ,  in  the  county  of - ,  Illinois,  in  the  time  and 

manner  prescribed  by  law',  and,  when  he  shall  be  succeeded  in  office, 
shall  surrender  and  deliver  over  to  his  successor  in  office  all  books, 
papers  and  moneys  appertaining  to  his  said  office,  then  the  foregoing 
bond  to  be  void ;  otherwise  to  remain  in  full  force. 

A.  B.  [seal] 

•  C.  D.  [seal] 

E.  F.  [seal] 

We  shall  also  take  and  subscribe  an  oath,  to  be  indorsed  on 
the  back  of  the  bond,  substantially  as  follows : 


Oath.  I  do  solemnly  swear  that  I  will  support  the  constitution  of  the 

United  States  and  the  constitution  of  the  State  of  Illinois,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of  town  [or  dis¬ 
trict]  collector,  according  to  the  best  of  my  ability. 

Sec.  134.  The  chairman  of  the  county  board,  or  town 


?aid.  The  warrant,  like  an  execution,  operates  as  a  lien.  Hill  et  nl.  v.  Figley,  23 
11.  R.,  418.  Held,  that  though  a  tax  was  illegally  levied,  yet  the  collector,  who  was 
simply  the  ministerial  officer  of  the  town,  to  whom  a  warrant  was  directed,  regular 
on  its 'face,  and  which  he  was  to  collect  or  not  at  his  peril,  was  not  liable  for  the 
costs  of  an  injunction  restraining  the  collection  of  the  tax.  It  seems  it  would  be 
otherwise  if  he  had  actually  attempted  to  collect  the  tax.  Drake  et  al.  v.  Phillips  et 
al.,  40  Ill.  R.,  389. 

The  jxiyment  of  an  assessment  is  not  voluntarily  made  if  the  Collector  has  a 
warrant,  by  virtue  of  which  he  may  levy  and  sell;  and  the  party  who  has  paid  the 
money  may  recover  it  of  a  municipal  corporation;  although  the  assessment  was 
illegal,  the  city  having  the  money  for  its  general  uses.  Bradford  v.  City  of  Chicago, 
25  Ill.  R.,  411. 
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supervisor,  as  the  case  may  require,  shall,  within  six  days  Bond,  by 
thereafter,  file  such  bond,  with  such  approval  indorsed  thereon,  provSiap 
in  the  office  of  the  recorder,  who  shall  record  the  same, 
including  the  oath,  in  a  separate  book  to  be  provided  for  the 
purpose,  and  when  recorded,  shall  be  filed  in  the  office  of  the 
county  clerk  by  the  recorder.  Said  bond,  when  so  filed  for  Filed  for 
record,  shall  be  a  lien  against  the  real  estate  of  such  town  or  record, 
district  collector,  until  he  shall  have  complied  with  the  con¬ 
ditions  thereof. 


DELIVERY  OF  COLLECTOR  S  BOOKS  —  WARRANTS. 


Sec.  135.  The  respective  county  clerks  shall,  on  or  before, 
or  within  ten  days  after  the  first  day  of  December,  annually, 
or  as  soon  thereafter  as  the  collectors  are  duly  qualified,  deliver 
to  them  the  books  for  the  collection  of  taxes ;  and  it  shall  be 
the  duty  of  the  collectors,  within  such  time,  or  as  soon  there¬ 
after  as  they  are  qualified,  to  call  at  the  clerk’s  office  and 
receive  said  books.  The  tax  book,  provided  for  collecting  all 
taxes  charged  against  railroad  property,  and  the  capital  stock 
of  telegraph  companies,  shall  be  delivered  to  the  county  col¬ 
lector,  within  the  same  time,  annually,  or  as  soon  thereafter  as 
he  is  qualified.  If  the  books  for  the  collection  of  taxes  are 
not  completed  and  ready  for  delivety  to  the  collectors  at  the 
time  herein  specified,  they  shall  be  delivered  as  soon  as  they 
are  completed. 

Sec.  136.  To  each  town  or  district  collector’s  book  a 
warrant,  under  the  hand  of  the  county  clerk  and  seal  of  his 
office,  shall  be  annexed,  commanding  such  town  or  district  col¬ 
lector  to  collect  from  the  several  persons  named  in  said  town 
or  district  collector’s  book,  the  several  sums  of  taxes  therein 
charged,  opposite  their  respective  names. 

Sec.  137.  In  all  cases  the  warrant  shall  authorize  the 
town  or  district  collector,  in  case  any  person  named  in  such  col¬ 
lector’s  book  shall  neglect  or  refuse  to  pay  his  personal  prop¬ 
erty  tax,  to  levy  the  same  by  distress  and  sale  of  the  goods 
and  chattels  of  such  person ;  and  it  shall  require  all  payments 
therein  specified  to  be  made  by  such  town  or  district  collector 
on  or  before  the  tenth  day  of  March  next  ensuing. 

Sec.  138.  The  warrant  shall  direct  the  town  or  district  col¬ 
lector,  after  deducting  the  compensation  to  which  he  may  be 
legally  entitled,  to  pay  over  to  the  proper  officers  the  amount 
of  tax  collected  for  the  support  of  highways  and  bridges,  and 
to  the  supervisor  of  the  town  the  moneys  which  shall  have 
been  collected  therein,  to  defray  town  exnenses ;  to  the  proper 
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school  officers,  the  district  school  tax  ;  to  the  city  or  incorpo¬ 
rated  town  or  village  treasurer,  or  other  proper  officer,  the 
taxes  or  special  assessments  collected  by  him  for  such  city  or 
incorporated  town  or  village,  or  others,  as  often  and  at  such 
times  as  may  be  demanded  by  the  proper  officer  ;  and  to  the 
county  collector,  the  county  tax  and  the  taxes  payable  to  the 
State  treasury  collected  by  him.. 

Sec.  139.  On  the  delivery  of  the  tax  books  to  the  town  or 
district  collectors,  the  clerk  shall  make  a  certified  statement, 
setting  forth  the  name  of  each  town  or  district  collector,  the 
amount  of  taxes  to  be  collected  and  paid  over  for  each  pur¬ 
pose  for  which  the  tax  is  levied  in  each  of  the  several  towns 
or  districts,  cities  and  villages,  and  furnish  the  same  to  the 
county  collector. 


APPOINTMENT  OF  COLLECTORS  IN  COUNTIES  NOT  UNDER  TOWN¬ 
SHIP  ORGANIZATION. 


Sheriff  ex-offi¬ 
cio  collector. 


Sec.  140.  Each  county  in  this  State,  not  under  township 
organization,  shall  be  a  collection  district  for  the  purposes  of 
this  act ;  and  the  sheriffs  of  such  counties  shall  be,  respec¬ 
tively,  ex-officio  district  collectors  of  such  collection  districts. 


VACANCIES  AND  RESIGNATIONS. 
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Sec.  141.  If  any  town  or  district  collector  in  this  State 
shall  refuse  to  serve,  or  shall  die,  resign  or  remove  out  of  the 
county,  district  or  town  for  which  he  was  elected  or  appointed, 
or  the  office  becomes  vacated  in  any  other  way,  before  he  shall 
have  entered  upon  or  completed  the  duties  of  his  office,  or 
shall  in  any  way  be  prevented  from  completing  the  same,  the 
county  or  town  board,  as  the  case  may  require,  shall  forthwith 
appoint  a  collector  for  the  remainder  of  the  year,  who  shall 
give  the  like  security  and  be  subject  to  the  like  penalties,  and 
have  the  same  power  and  compensation  as  the  town  or  district 
collector  in  whose  place  he  was  appointed,  and  the  county  col¬ 
lector  shall  forthwith  be  notified  of  such  appointment.  Such 
appointment  shall  not  exonerate  the  former  town  collector  or 
his  securities  from  any  liability  incurred  by  him  or  them.  No 
resignation  of  a  town  or  district  collector  shall  be  accepted, 
unless  sufficient  cause  is  shown,  nor  shall  the  person  resigning 
be  re-appointed  to  complete  the  collections  in  the  same  or 
any  other  town  or  district  in  the  county. 

Sec.  142.  The  town  or  district  collector  so  appointed  shall 
keep  an  account  of  all  collections  made  by  the  former  col- 
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lector,  so  far  as  he  can  ascertain  the  same,  and  when  any  one 
shall  -present  a  receipt  for  taxes  paid  to  the  former  collector, 
he  shall  mark  against  the  amount  of  such  taxes,  to  wdiom  and 
when  paid. 

Sec.  143.  In  case  of  such  appointment,  the  chairman  of  Time  for  coi- 
the  county  board  or  the  supervisor  of  the  towm,  may  extend  extended ay  1>e 
the  time  for  the  collection  of  taxes,  for  a  period  not  exceeding 
twenty  days,  of  which  extension  the  county  collector  shall  be 
notified. 


TREASURER  EX-OFFICIO  COLLECTOR. 


Sec.  144.  The  treasurers  of  counties  under  township  organi-  county  treas- 
zation,  and  the  sheriffs  of  counties  not  under  township  organi-  collector0'^ Ci° 
zation,  shall  be  ex-officio  county  collectors  of  their  respective 
counties. 

Sec.  145.  Said  collector  shall,  on  or  before  the  first  day  of  iiisbond. 
December,  annually,  or  as  soon  as  he  is  elected  and  qualified, 
and  before  he  enters  upon  the  duties  of  his  office  as  collector, 
execute  a  bond,  in  addition  to  his  bond  as  treasurer,  in  a  penal 
sum  of  at  least  double  the  amount  of  State  taxes  to  be  col¬ 
lected  in  the  year  next  thereafter,  with  two  or  more  securities, 
who  shall  be  residents  of  the  said  county,  and  owners  of  real Secunties- 
estate  located  within  this  State,  equal  in  value  to  the  amount 
specified  in  the  bond ;  which  amount  shall  be  determined,  and 
which  bond  shall  be  approved  by  the  county  board.  Each 
name  shall  be  recited,  in  full,  in  the  body  of  the  bond.  The  Signatures  by 
signatures  to  such  bond,  signed  by  a  mark,  shall  be  witnessed,  mark  must  be 

o  *  o  #  */  y  ^  witnessed 

but  in  no  other  case  shall  witness  be  required.  Such  bond 
shall  be  substantially  in  the  following  form,  to  wit : 


Know  all  men  by  these  presents,  that  wre,  A.  B.,  collector,  and  C.  Bonc| 

D.  and  E.  F.,  securities,  all  of  the  county  of - ,and  State  of  Illi¬ 

nois,  are  held  and  firmly  bound  unto  the  People  of  the  State  of 

Illinois,  in  the  penal  sum  of - dollars,  for  the  payment  of  which, 

well  and  truly  to  be  made,  we  bind  ourselves,  each  of  us,  our  heirs, 
executors  and  administrators,  firmly  by  these  presents.  Signed  and 
sealed,  this - day  of - ,  18 — . 

The  condition  of  the  foregoing  bond  is  such  that  if  the  above  conditions 
bound  A.  B.  shall  perform  all  the  duties  required  to  be  performed  by 
him  as  collector  of  the  taxes  for  the  year  18 — ,  in  the  county  of 

- ,  in  the  State  of  Illinois,  in  the  time  and  manner  prescribed 

by  law,  and  when  he  shall  be  succeeded  in  office,  shall  surrender 
and  deliver  over  to  his  successor  in  office  all  books,  papers  and 
moneys  appertaining  to  his  said  office,  then  the  foregoing  bond  to 
be  void :  otherwise  to  remain  in  full  force. 

A.  B.  [seal.' 

C.  D.  [seal.' 

!E.  F.  [seal.' 
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His  oath.  He  shall  also  take  and  subscribe  an  oath,  to  be  indorsed  on 

the  back  of  the  bond,  substantially  as  follows : 

I  do  solemnly  swear  that  I  will  support  the  Constitution  of  the 
United  States  and  the  Constitution  of  the  State  of  Illinois,  and  that  I 
will  faithfully  discharge  the  duties  of  the  office  of  county  collector 
according  to  the  best  of  my  ability. (1) 


Approval  of 
bond. 


Who  may 
approve. 


Bond  to  be  filed 
in  auditor’s 
office. 


New  bond. 


Liability  of 
security. 


Securities  on 
bond. 


Sec.  146.  The  collector’s  bond  shall  be  approved  by  the 
county  board,  and  shall  be  recorded  on  the  records  of  said 
board,  and  forthwith  mailed  to  the  auditor  by  the  county  clerk. 
Said  clerk  shall  attach  his  certificate  to  said  bond,  under  the 
seal  of  his  office,  showing  that  it  has  been  duly  approved  and 
recorded.  Said  bond,  when  approved  and  recorded,  shall  be 
a  lien  against  the  real  estate  of  such  collector  until  he  shall 
have  complied  wTith  the  conditions  thereof. 

Sec.  147.  The  chairman  of  the  county  board,  the  county 
judge  and  the  county  clerk  shall  have  power  and  authority  to 
approve  the  bond  of  the  county  collector  in  like  manner  as 
the  county  board  has  to  approve  said  collector’s  bond ;  and 
said  bond,  when  so  approved,  shall  be  sbuject  to  the  several 
provisions  of  this  act,  the  same  as  if  approved  by  said  board. 

Sec.  148  The  collector’s  bond,  when  received  by  the  audi¬ 
tor,  and  if  found  to  be  made  in  conformity  to  lawT,  and  the 
securities  satisfactory,  shall  be  filed  in  his  office  and  the  fact 
thereof  certified  to  the  county  clerk.  If  the  auditor  finds 
said  bond  to  be  not  in  accordance  with  law,  or  if  he  has  reason 
to  doubt  the  sufficiency  of  the  surety,  he  shall  return  the  bond 
to  the  county  clerk,  who  shall  notify  the  collector  to  make  a 
sufficient  bond.  If  a  new  bond  is  required,  it  shall  be  approved 
and  recorded  and  subject  to  the  requirements  of  this  section, 
the  same  as  the  first  bond  given  by  the  collector.  No  tax 
books  or  lists  shall  be  placed  in  the  hands  of  the  county  col¬ 
lector  until  the  auditor’s  certificate,  under  the  seal  of  his 
office,  has  been  received  by  the  county  clerk,  showing  that  the 
collector’s  bond  has  been  received  and  filed  in  the  auditor’s 
office.  Nothing  in  this  section  shall  be  construed  as  relieving 
the  securities  of  a  collector  from  liabilities  incurred  under  a 
bond  not  approved  and  filed  by  the  auditor. 

Sec.  149.  The  securities  of  any  bond  given  in  pursuance 
of  this  act,  or  either  of  them,  may  at  any  time  after  the  exe¬ 
cution  of  said  bond,  if  they,  or  either  of  them,  have  good 
reason  to  believe  that  the  officer  in  said  bond  is  about  to  fail 


(1)  2>e  facto  collector.  A  collector  of  taxes,  although  he  may  not  have  taken  an 
oath  of  office  in  the  manner  prescribed  by  the  statute,  may  be  an  officer  dejacto ,  so 
far  as  the  public  and  third  persons  are  concerned,  while  he  retains  the  office,  and 
exercises  the  duties  of  it.  Gayer  v.  Andrews,  11  111.,  494, 
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to  comply  with  the  conditions  thereof,  file  with  the  county  May  notify  offi- 
clerk  a  notice  in  writing,  verified  under  oath,  by  the  person  additional 
asking  to  be  discharged,  setting  forth  the  facts  in  the  case,  security, 
and  asking  to  be  released  from  any  further  liability  on  said 
bond;  whereupon  the  clerk,  with  whom  such  notice  shall  be 
filed,  shall  notify  the  said  officer  to  give  additional  security, 
equal  to  the  security  about  to  be  released  by  the  county  board, 
which  notice  may  be  served  by  the  said  clerk,  or  by  any  per¬ 
son  appointed  by  said  board  or  clerk.  If  the  officer  so  noti-  Removal  of 
fied  shall  not  appear  and  give  additional  security  within  two  officer> 
days  after  notification,  the  county  board  may  remove  him 
from  office;  and  in  all  such  cases  said  board  shall  appoint 
some  person  to  fill  the  vacancy  occasioned  by  such  removal, 
who  shall  execute  bond,  qualify  and  perform  the  duties 
required  as  such  officer. 

Sec.  150.  If  the  securities  on  any  collector’s  bond,  or  Absconding 
either  of  them,  shall  be  satisfied,  that  such  collector  is  making  collector- 
improper  use  of  the  funds  collected  by  him,  or  has  absconded, 
or  is  about  to  abscond,  from  this  State,  whereby  said  securities 
may  become  liable  to  pay  any  sum  or  sums  of  money,  it  shall 
be  lawful  for  said  security  to  sue  out  a  writ  of  attachment ^iSm^idof 
against  the  goods  and  chattels  of  such  collector  in  like  manner  security, 
as  lie  would  be  authorized  to  do  if  said  collector  was  person¬ 
ally  indebted  to  such  security;  and  the  money  collected  on 
any  such  attachment  shall  be  paid  into  the  State,  county, 
town  or  city  treasury,  by  the  officer  collecting  the  same,  in 
like  manner  as  if  paid  over  by  the  collector. 

Sec.  151.  In  case  of  the  death  of  any  county  collector  Death  of 
during  the  time  the  tax  books  are  in  his  hands,  and  before  the  collmor- 
time  specified  in  this  act  for  making  settlements,  the  county 
clerk  shall  demand  and  take  charge  of  the  tax  books.  Said 
clerk  shall  appoint  one  or  more  competent  persons  to  examine 
said  tax  books ;  and  it  shall  be  the  duty  of  the  persons  so 
appointed  to  ascertain  the  amount  remaining  uncollected,  and 
make  out  a  correct  abstract  of  the  same :  Provided ,  that  Proviso, 
should  there  be  but  a  small  portion  of  the  taxes  collected  at 
the  time  of  the  death  of  the  collector,  then  the  amount  actually 
collected  shall  be  ascertained,  and  the  same  books  used  in 
completing  the  collections. 

Sec.  152.  Collectors  may  appoint  deputies  by  an  instru-  Deputy  cob 
ment  in  writing,  duly  signed,  and  may  also  revoke  any  such  Appointed?'* 
appointment  at  their  pleasure;  and  may  require  bonds  or 
other  securities  from  such  deputies,  to  secure  themselves.  And 
each  such  deputy  shall  have  like  authority,  in  every  respect, 
to  collect  the  taxes  levied  or  assessed  within  the  portion  of  the 
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county,  town,  district,  village  or  city  assigned  to  him,  which 
by  this  act  is  vested  in  the  collector  himself;  but  each  col¬ 
lector  shall,  in  every  respect,  be  responsible  to  the  State, 
county,  towns,  villages,  cities,  districts  and  individuals,  com¬ 
panies  or  corporations,  as  the  case  may  be,  for  all  moneys 
collected  and  for  every  act  done  by  any  of  his  deputies,  whilst 
acting  as  such,  and  for  any  omission  of  duty  of  such  deputy. 
Bona  of  dep-  Any  bond  or  security  taken  from  a  deputy,  by  a  collector, 
pursuant  to  this  act,  shall  be  available  to  such  collector,  his 
representatives  and  securities,  to  indemnify  them  for  any  loss 
or  damage  accruing  from  any  act  of  such  deputy, 
warrant  Sec.  153.  The  county  clerk,  on  being  requested  by  any 

furnishedTo1 11^  collector,  shall  attach  a  warrant,  under  his  hand  and  the  seal 
deputy.  of  his  office,  to  any  list  furnished  by  such  collector  to  his  dep¬ 
uty,  which  warrant  shall  be  in  the  same  manner  and  form  as 
is  required  to  the  original  collector’s  list  or  book,  except  that 
the  amount  collected  by  such  deputy  shall  be  paid  to  the  col¬ 
lector,  who  shall  pay  the  same  over  to  the  proper  officers  or 
persons. 


MANNER  IN  WHICH  TAXES  ARE  TO  BE  COLLECTED* 


Currency  in 
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Town  collect¬ 
ors— how  to 
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Sec.  154.  The  county  revenue  shall  be  collected  in  gold 
and  silver  coin,  United  States  legal  tender  notes,  current 
national  bank  notes,  county  orders  and  jury  certificates,  and 
in  no  other  currency.  The  revenue  for  State  purposes  shall 
be  collected  in  gold  and  silver  coin,  United  States  legal  tender 
notes,  current  national  bank  notes,  and  auditor’s  warrants, 
and  in  no  other  currency.  State  taxes  levied  for  any  special 
purpose,  other  than  to  defray  the  ordinary  expenses  of  the 
State  government,  shall  be  collected  in  gold  and  silver  coin, 
United  States  legal  tender  notes,  current  national  bank  notes, 
and  in  no  other  currency.  All  other  taxes  shall  be  collected 
in  gold  and  silver  coin,  United  States  legal  tender  notes,  and 
in  current  national  bank  notes,  and  in  no  other  currency, 
unless  otherwise  specially  provided  for.(l) 

Sec.  155.  Every  town  collector,  upon  receiving  the  tax 
book  or  books,  shall  proceed  to  collect  the  taxes  therein  men¬ 
tioned,  and  for  that  purpose  shall  call  at  least  once  on  the  per¬ 
son  taxed,  or  at  his  place  of  residence  or  business,  if  in  the 


(1)  The  mandate  of  the  State  to  its  officers,  as  to  the  kind  of  funds  in  which  the 
revenue  shall  be  collected,  cannot  be  disobeyed.  Congress  has  no  power  over  the 
subject.  State  Treasurer  v.  Collector  of  Sangamon  Co.,  28  Ill.  R.,  512. 

Money,  whether  in  the  State  treasury,  or  in  the  hands  of  the  collector,  is  alike  the 
property  of  the  State.  The  People  v.  Miner,  46  Ill.  R.,  385 
By  the  new  constitution,  all  taxes  levied  for  State  purposes,  is  required  to  be 
paid  into  the  State  treasury.  Art.  9,  Sec.  7. 
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town  of  sucli  collector,  and  shall  demand  payment  of  the 
taxes  charged  to  him  on  his  property :  Provided ,  that  in  Proviso, 
counties  not  under  township  organization,  it  shall  be  the  duty 
of  the  collector  to  give  notice,  in  a  newspaper  published  in 
the  county,  if  any  such  newspaper  there  be,  stating  when  and 
where  he  will  attend  in  each  precinct,  for  the  purpose  of 
receiving  taxes,  and  also  by  causing  written  or  printed  notices  Notlces* 
to  be  posted  in  three  of  the  most  public  places  in  each  pre¬ 
cinct,  stating  the  time,  and  the  place  where,  he  will  be  in  such 
precinct,  for  the  purpose  of  collecting  the  taxes  therein ;  which 
said  notices  shall  be  published  or  posted  at  least  ten  days 
before  the  time  fixed  for  the  collection  of  such  taxes,  and  said 
notices  shall  be  deemed  a  sufficient  demand  for  said  taxes. (1) 

Sec.  156.  In  case  any  person,  company  or  corporation  shall  Distress 
refuse  or  neglect  to  pay  the  taxes  imposed  upon  him  or  them,1 2 
when  demanded,  it  shall  be  the  duty  of  the  collector  to  levy 
the  same,  together  with  the  costs  and  charges  that  may  accrue, 
by  distress  and  sale  of  the  personal  property  of  the  person, 
company  or  corporation  who  ought  to  pay  the  same.  (2) 


(1)  A  mortgagor  or  mortgagee  in  possession  is  bound  to  pay  the  taxes  on 
the  mortgaged  premises,  the  latter  will  be  allowed  therefor  on  foreclosure  of  the 
mortgage.  Wright  et  at.  v.  Langley ,  36  Ill.  R.,  381 ;  Moore  v.  Titman,  44  Ill.  R.,  367. 

A  party  in  actual  possession  of  lands  under  a  contract,  listed  in  his  name,  is  per¬ 
sonally  liable  for  the  taxes.  Glancey  v.  Elliott,  14  Ill.  R.,  458. 

An  assignee  is  hound ,  while  the  assets  remain  in  his  hands  for  administration, 
to  pay  the  taxes  assessed  thereon.  Ryan  v.  Gallatin  County,  14  111.  R.,  82. 

A  person  having  a,  life  estate  in  lands  is  bound  to  pay  the  taxes  thereon  dur¬ 
ing  the  existence  of  the  estate,  unless  exempt  by  the  instrument  creating  the  estate. 
Higgins  v.  Crosby,  40  Ill.  R.,  263 ;  Waldo  ct  al.  v.  Cutnmings  et  al.,  45  Ill.  R.,  421. 

The  assignee  of  a  lease  for  the  title  of  another,  is  bound  to  pay  all  taxes  on  the 
premises  during  his  tenancy.  Prettyman  v.  Walston,  34  Ill.  R.,  192. 

Co-tenants  are  equally  hound  to  keep  the  taxes  paid,  and  one  who  pays  all 
taxes  can  recover  of  the  other  for  the  amount  with  interest.  Morgan  et  al.  v.  Her¬ 
rick,  administrator,  etc.,  et  al.,  21  Ill.  R.,  481 ;  Chickering  el  al.  v.  Fades,  38  Ill.  R.,  342. 

If  the  taxes  are  paid  by  a  tenant,  it  will  enure  to  the  benefit  of  the  landlord.  If 
by  a  trustee,  or  cestui  que  trust,  to  the  benefit  of  the  combined  legal  and  equitable 
title  claimed.  Colfield  v.  Furry,  19  Ill.  R.,  183. 

An  administrator  is  not  hound  by  law  to  pay  taxes  on  the  real  estate  left  by 
the  decedent.  Stone  et  al.  v.  Wood,  16  Ill.  R.,  177. 

Upon  the  question  on  whose  account  and  for  whom  payment  of  taxes  has  been 
made,  the  tax  receipts  therefor  are  not  conclusive  evidence.  Like  other  receipts, 
they  are  susceptible  of  explanation.  Rand  v.  Scofield,  43  Ill.  R.,  168;  see  case  of 
Hichman  v.  Whetstone,  23  Ill.  R.,  188. 

Ordinarily,  a  party  of  whom  a  tax  is  illegally  collected,  has  an  ample  remedy  at 
law  by  an  action  of  trespass  against  the  officer  collecting  it,  or  by  an  action  of 
assumpsit  to  recover  back  the  money  paid.  Cook  County  v.  C.  B.  &  Q.  R.  R.  Co.,  35  HI. 
R.,  467. 

A  tax  is  not  an  ordinary  debt ;  it  takes  precedence  of  all  other  demands,  and 
is  a  charge  upon  the  property,  without  reference  to  the  matter  of  ownership.  Dun¬ 
lop  v.  County  of  Gallatin,  15  Ill.  R.,  9. 

A  tax  has  been  held  to  be  recoverable  by  action  like  a  debt.  Ryan  v.  Gallatin 
County,  14  Ill.  R.,  78;  Creps  v.  Baird ,  30  Ohio  R.,  277. 

(2)  The  remedy  by  distress  for  the  collection  of  taxes  is  not  necessarily  exclu¬ 
sive.  The  same  remedy  may  be  pursued  as  for  the  collection  of  debts.  Ryan  v.  Gal¬ 
latin  County,  \\  Ill.  R.,  83.  A  note  in  the  hands  of  an  attorney  for  collection,  the 
property  of  a  delinquent  tax-payer,  may  be  reached  for  the  payment  of  the  tax,  by 
proceeding  as  in  case  of  a  debt.'  Opinion  Auditor  Miner,  February  13, 1868. 

A  tax  creates  a  lien,  and  takes  precedence  of  judgments  and  all  other  claims,  and 
no  property  is  free  from  levy  and  .sale  for  the  payment  thereof.  Dennis  v.  Maynard 
et  al.,  15  Ill.  R.,  481 ;  Dunlap  v.  Gallatin  County,  15  Ill  R.,  9. 

Household  goods  arc  not  exempt  from  taxation  nor  from  being  distrained  and 
sold  for  taxes.  Opinion  Auditor  Miner,  April  18,  1867.  Dennis  v.  Maynard  ct  al.,  lfc 
Ill.  R.,  481. 
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Sec.  15T.  The  collector  shall  give  public  notice  of  the 
time  and  place  of  sale,  and  of  the  property  to  be  sold,  with 
the  name  of  the  delinquent,  at  least  five  days  previous  to  the 
day  of  sale,  by  advertisements,  to  be  posted  up  in  at  least 
three  public  places,  in  the  town  or  district  where  such  sale  is 
to  be  made.  Such  sale  shall  be  by  public  auction,  and,  if 
practicable,  no  more  property  shall  be  sold  than  sufficient  to 
pay  the  tax,  costs  and  charges  due.  If  the  property  distrained 
shall  be  sold  for  more  than  the  amount  of  the  taxes  and 
charges  due,  the  surplus  shall  be  returned  to  the  person  in 
whose  possession  such  property  was  when  the  distress  was 
made,  if  no  claim  be  made  to  such  surplus  by  any  other  per¬ 
son.  If  any  other  person  shall  claim  such  surplus,  on  the 
ground  that  the  property  sold  belonged  to  him,  and  such 
claim  be  admitted  by  the  person  for  whose  tax  the  same  wTas 
distrained,  the  surplus  shall  be  paid  to  such  owner. 


Insurance  companies  are  required  to  pay  the  tax  assessed  on  them,  and  collections 
are  to  be  made  by  distraint  and  sale  of  personal  property  in  the  same  manner  as 
that  of  other  corporations  or  individuals.  Opinion  Auditor  Lippincott,  February 
21, 1870,  January  28, 1870. 

The  tax  on  personal  property  cannot  be  carried  forward  from  one  year  to 
another.  If  the  tax  is  not  paid  the  property  must  be  distrained  and  sold  unless  the 
tax-payer  becomes  insolvent  or  has  absconded  and  no  property  can  be  found.  If 
the  tax  on  personal  property  liable  to  tax  for  former  years  was  omitted  to  be 
assessed,  it  should  be  assessed  for  the  current  year  as  well  as  for  the  years  for 
which  it  was  liable  but  omitted  to  be  assessed.  Opin.  Aud.  Lippincott,  Nov.  26, 1869. 

Collectors  not  only  have  the  power,  but  it  is  their  imperative  duty  to  sell  personal 
property  for  real  estate  tax,  after  demand,  if  they  can  find  any  to  sell.  Opinion 
Auditor  Miner,  December  8, 1868. 

Where  irregularities  occur  in  the  listing  of  property,  but  which  do  not  have  the 
effect  to  render  the  tax  wholly  void,  the  collector,  who  has  distrained  for  taxes 
unpaid,  will  not  be  liable  to  an  action  for  such  irregularity,  which  is  not  his  fault. 
Exchange  Bank  Cohimbus  v.  Hines,  3  Ohio  State  R.,  1. 

1  township  collector  has  the  right  to  go  out  of  his  town  and  to  any  place 
within  his  county  to  collect  any  tax,  whether  real  or  personal,  assessed  in  his  dis¬ 
trict.  See  Sec.  68.  Opinion  Auditor  Lippincott,  January  7, 1870. 

If  the  collector  shall  make  a  return  that  he  could  not  find  goods  and  chattels 
whereon  to  levy  and  collect  the  amount  assessed,  that  will  be  conclusive  of  the  fact 
stated.  If  the  return  is  false,  the  officer  is  responsible.  City  oj  Ottawa  v.  Macy  et  at., 
20  Ill.  R.,  413. 

The  collector,  in  collecting  the  tax  charged  upon  liis  list,  acts  as  a  ministe¬ 
rial  officer,  and  is  protected  by  his  warrant  the  same  as  any  other  ministerial  officer 
would  be  in  executing  process.  The  rule  in  such  case  is,  that  if  a  ministerial  officer 
executes  process,  upon  the  face  of  which  it  appears  that  the  court  issuing  it  had  not 
jurisdiction  of  the  subject  matter  or  of  the  person  of  the  defendant,  the  process  will 
afford  him  no  protection  for  acts  done  under  it.  But  if  the  subject  matter  of  the 
suit  is  within  the  jurisdiction  of  the  court,  but  there  is  want  of  jurisdiction  of  the 
person,  the  officer  executing  the  process  is  not  liable,  unless  the  want  of  jurisdiction 
appears  by  the  process.  Therefore,  where  a  county  clerk  places  property,  which  is 
the  subject  of  taxation,  upon  the  tax  list  within  the  proper  time  and  assesses  the 
same  with  a  tax,  in  pursuance  of  the  statute  prescribing  his  duties  in  this  respect, 
but  without  notice  to  the  party  interested,  the  collector  is  not  a  trespasser  in  the 
collection  of  such  tax,  by  reason  of  such  want  of  notice,  unless  it  is  disclosed  by  the 
tax  list  and  warrant,  or  otherwise  personally  known  to  the  treasurer.  Champaign 
Co.  Bank  v.  Smith,  7  Ohio  State  R.,  42. 

Where  irregularities  occur  in  the  listing  of  property,  but  which  do  not 
have  the  effect  to  render  the  tax  wholly  void,  the  treasurer,  who  has  distrained  for 
taxes  unpaid,  will  not  be  liable  to  an  action  for  such  irregularity,  which  is  not  his 
fault.  Exchange  Bank  Columbus  v.  Hines,  3  Ohio  State  R..  1. 

When  it  becomes  necessary  for  the  collector  to  levy  upon  and  sell  the  goods 
and  chattels  of  any  person  for  the  collection  of  taxes,  it  will  be  lawful  for  him  to 
sell  the  same  at  any  time  before  the  time  he  is  required  to  pay  over  the  money  to 
the  county  treasurer,  and  other  officers  mentioned  in  his  warrant,  having  made  a 
levy  on  or  previous  to  the  fifteenth  of  February.  Shelden  v.  Van  Buskirk,  2  Comstock 
*.,  473.  But  see  post,  p.  153,  sec.  169. 
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Sec.  158.  In  case  any  person  against  whom  a  tax  shall  be  Removal  from 
assessed,  under  the  provisions  of  this  act,  shall  have  removed  another  hi0 
from  one  town  or  district  to  another  town  or  district  in  the samc  county, 
same  county  without  paying  such  tax,  it  shall  be  lawful  for 
the  collector  having  the  tax  books  in  which  such  tax  is 
charged,  to  levy  and  collect  such  tax  of  the  goods  and  chattels 
of  the  person  assessed,  in  any  town  or  district  within  said 
county  to  which  such  person  shall  have  removed,  or  from 
property  of  such  person  wherever  the  same  may  be  found,  in 
said  county. 

Sec.  159.  In  levying  on  and  selling  personal  property  for  Rules  for  ]evy_ 
taxes,  the  collector  shall  be  governed  by  the  same  rules,  andjjjg^1  ^lliu* 
be  entitled  to  the  same  fees  as  constables  are  or  may  be  for  like 
services  on  executions;  but  in  no  case  shall  any  collector 
charge  mileage,  unless  he  is  compelled  to  distrain  property. 

Sec.  160.  In  case  any  person  against  whom  taxes  have  been  Removal  from 
levied,  under  the  revenue  laws  of  this  State,  in  any  county,  county’ etc- 
town,  city  or  district  of  this  State,  shall  have  removed  from 
such  county,  town,  city  or  district,  after  such  assessment  has 
been  made,  and  before  the  collection  of  the  same,  the  county 
clerk,  when  directed  by  the  county  board,  shall  issue  a  war¬ 
rant  under  his  hand  and  seal  of  office,  directed  to  any  sheriff, 
coroner  or  constable  of  the  county,  town,  city^  or  district  to 
which  such  person  may  have  removed,  commanding  such  offi¬ 
cer  to  whom  the  warrant  may  be  directed  to  make  the  amount 
of  such  tax,  together  with  the  costs  and  charges  that  may 

accrue,  from  the  personal  propertv  of  the  person  owing  such 

'  *  i  x.L*»  i  ^  t  o  Distraint  ancl 

tax  —  distraint  and  sale  of  property  under  this  section  to  be  sale, 
in  the  same  manner  as  provided  in  this  act  for  other  cases  of 
distraint  and  sale  of  personal  property.  The  taxes  which  may 
be  collected  under  this  section  shall  be  disposed  of  in  the  manner 
required  by  this  act  with  respect  to  taxes  collected  in  any 
other  manner.  All  other  parts  of  this  act  providing  for  cases  Failure  0f 
of  failure  of  officers  to  pay  over  taxes,  shall  apply  to  all  offi- officer  t0  Pa¬ 
cers  collecting  taxes  under  this  section,  who  fail  to  pay  over 
and  correctly  account  at  the  proper  time  and  manner  for  the 
taxes  collected  by  them.  , 

Sec.  161.  The  power  to  levy  and  collect  tax  shall  con-  Power  of  coi- 
tinue  in  the  county  collector  after  his  return  and  final  settle-  aend°coiiect ' 7 
ment,  until  the  tax  is  paid.  If  personal  property  of  any  gernement. 
person  who  may  have  been  returned  by  the  collector  as  being 
insolvent  or  having  removed  be  afterwards  found  in  the  county,  Property  of 
the  county  clerk  shall  have  power  to  issue  process  to  the 
sheriff  or  any  constable  of  his  county  for  the  collection  of  the 
taxes  due  from  such  person,  together  with  the  costs  and  charges 
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that  may  accrue;  ancl  when  collected,  such  taxes  shall  be  paid 
to  the  county  collector  and  charged  to  him  the  same  as  other 
taxes  are  required  to  be  charged  to  him  by  this  act,  and  to  be 
by  him  accounted  for  in  like  manner  as  such  other  taxes. 

Sec.  162.  The  collectors  shall  receive  taxes  on  part  of  any 
lot,  piece  or  parcel  of  land  charged  with  taxes,  when  a  partic¬ 
ular  specification  of  the  part  is  furnished.  If  the  tax  on  the 
remainder  of  such  lot  or  parcel  of  land  shall  remain  unpaid, 
the  collector  shall  enter  such  specification  in  his  return,  so 
that  the  part  on  which  the  tax  remains  unpaid  may  be  clearly 
known,  The  tax  may  be  paid  on  an  undivided  share  of  real 
estate.  In  such  case  the  collector  shall  designate  on  his  record 
upon  whose  undivided  share  the  tax  has  been  paid. 

Sec.  163.  Whenever  any  person  shall  pay  the  taxes  charged 
on  any  property,  the  collector  shall  enter  such  payment  in  his 
book,  and  give  a  receipt  therefor,  specifying  for  whom  paid, 
the  amount  paid,  what  year  paid  for,  and  the  property  and 
value  thereof  on  which  the  same  was  paid,  according  to  its 
description  in  the  collector’s  book,  in  whole  or  in  part  of  such 
description,  as  the  case  may  be,  and  such  entry  and  receipt  shall 
bear  the  genuine  signature  of  the  collector  or  his  deputy  receiving 
such  payment,  and  whenever  it  shall  appear  that  any  receipt  for 
the  payment  of  taxes  shall  be  lost  or  destroyed,  the  entry  so  made 
may  be  read  in  evidence  in  lieu  thereof.  The  collector  shall 
enter  the  name  of  the  owner  or  of  the  person  paying  tax, 
opposite  each  tract  or  lot  of  land  when  he  collects  the  tax 
thereon,  and  the  post-office  address  of  the  person  paying  said 
tax. 


SWORN  STATEMENTS  OF  COLLECTIONS  TO  BE  MADE — PAY¬ 
MENTS. 
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Sec.  164.  Town  and  district  collectors  shall,  every  thirty 
days  when  required  so  to  do  by  the  proper  authorities  of 
incorporated  towns,  cities  and  villages,  road  and  school  dis¬ 
tricts,  for  which  any  tax  is  collected,  render  to  said  authori¬ 
ties  a  statement  of  the  amount  of  each  kind  of  tax  collected 
for  the  same,  and  at  the  same  time  pay  over  to  such  authori¬ 
ties  the  amount  so  shown  to  be  collected. 

Sec.  165.  Such  town  and  district  collectors  shall,  every 
thirty  days,  render  a  similar  account  of  the  taxes  payable  to 
the  State  treasury,  and  of  the  county  taxes,  to  the  county  col¬ 
lector,  and  at  the  same  time  pay  over  the  amount  of  such 
taxes  to  said  county  collector. 

Sec.  166.  Said  town  and  district  collectors  shall  pay  over 


DIV.  VII.] 


RETURN  TO  COUNTY  COLLECTOR. 


the  town,  road,  school  and  other  local  taxes,  as  may  he  collectors  to 
directed  in  the  warrant  attached  to  the  collector’s  book.  taxes ver  loc,°J 

Sec.  16T.  Each  town  and  district  collector  shall  make  final  Final  settie- 
settlement  for  the  township,  district,  city,  village  and  townmcnt' 
taxes,  charged  in  the  tax  books,  at  or  before  the  time  fixed  in 
this  act  for  paying  over  and  making  final  settlement  for  State 
and  county  taxes  collected  by  them.  In  such  settlements, 
said  collectors  shall  be  entitled  to  credit  for  the  amount  of 
their  commissions  on  the  amount  collected,  and  for  the  amount 
uncollected,  on  the  tax  books,  as  may  be  determined  by  the 
settlement  with  the  county  collector. 

Sec.  168.  The  officer  to  whom  any  such  moneys  may  be  Duplicate  re¬ 
paid  under  the  preceding  sections,  shall  deliver  to  the  collector  ^pts  for  mon‘ 
duplicate  receipts  therefor. 


RETURN  OF  TOWN  AND  DISTRICT  COLLECTORS  TO  THE  COUNTY 

COLLECTOR. 


Sec.  169.  Town  and  district  collectors  shall  return  the  tax  MyerS, 
books,  and  make  final  settlement  for  the  amount  of  taxes  Pf‘ 
placed  in  their  hands  for  collection,  on  or  before  the  tenth  day  Eeturn. 
of  March  next  after  receiving  the  tax  book :  Provided ,  that  proviso. 
the  county  collector  may  first  notify,  in  writing,  the  several 
towns  or  district  collectors  upon  what  day,  within  twenty  days 
after  the  tenth  day  of  March,  they  shall  appear  at  his  office 
to  make  final  settlement. 

Sec.  1T0.  If  a  town  or  district  collector  shall  be  unable  to  ™gj,rtct^ 
collect  any  tax  on  personal  property  charged  in  the  tax  book, 
by  reason  of  the  removal  or  insolvency  of  the  person  to  whom 
such  tax  is  charged,  or  on  account  of  any  error  in  the  tax 
book,  he  shall,  at  the  time  of  his  final  settlement  with  the 
county  collector,  make  out  and  file  with  such  collector  a  state-  statement, 
ment,  in  writing,  showing  in  detail  the  name  of  each  person 
charged  with  such  tax,  the  value  of  the  property,  and  the 
amount  of  each  kind  of  tax  so  charged,  and  the  cause  of  delin¬ 
quency  in  each  and  every  case,  and  shall  make  oath  that  the  oath, 
cause  of  delinquency  or  error  stated  in  such  statement,  oppo¬ 
site  the  name  of  each  delinquent  therein  named,  is  true  and 
correct,  that  the  sums  mentioned  therein  remain  unpaid,  and 
that  he  has  used  due  diligence  to  collect  the  same ;  which 
affidavit  shall  be  signed  by  the  town  or  district  collector.  (1) 


(1)  The  affidavit  of  the  town  collector  as  to  delinquent  personal  property, 
where  the  list  shows  the  cause  of  inability  to  collect  to  have  been  insolvency  or 
removal,  is  final,  when  there  is  no  real  estate.  Opinion  Auditor  Miner,  January  20, 
1868 :  City  of  Ottawa  v.  Macy,  20  Ill.  R.,  423. 

If  town  collectors  make  a  false  affidavit,  and  thereby  receive  credit  for  'personal 
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allowed. 


Voucher. 


Abatements. 


Delinquent 
real  estate  list. 


Delinquent 
personal  prop¬ 
erty. 


Failure  to 
make  final  set¬ 
tlement. 


Damages. 


County 
collector  to 
give  satisfac¬ 
tion  piece. 


Sec.  171.  Upon  the  filing  of  said  list,  the  county  collector 
shall  allow  the  town  or  district  collector  credit  for  the  amount 
of  taxes  therein  stated,  and  shall  credit  the  same  to  the  sev¬ 
eral  funds  for  which  said  tax  was  charged.  When  the  county 
collector  makes  settlement  with  the  county  board,  such  state¬ 
ment  shall  be  sufficient  voucher  to  entitle  him  to  credit  for  the 
amount  therein  stated,  less  such  amount  thereof,  if  any,  that 
may  have  been  collected  by  him.  In  no  case  shall  any  town 
or  district  collector,  or  county  collector,  be  entitled  to  abate¬ 
ments  for  personal  property  tax  until  the  statement  find  affi¬ 
davit  are  filed. 

Sec.  172.  Each  town  or  district  collector  shall  at  the  same 
time  make  out  and  deliver  to  the  county  collector  a  list  of  the 
real  estate  in  his  town  or  district,  on  which  the  taxes  remain 
due  and  unpaid,  describing  the  same  as  in  tax  books,  giving 
the  name  of  the  person  to  whom  listed,  and  the  amount  of 
each  kind  of  tax  charged  thereon,  and  shall  swear  to  the  cor¬ 
rectness  of  such  list,  and  that  the  taxes  therein  set  forth 
remain  due  and  unpaid — which  affidavit  shall  be  attached  to 
such  list. 

Sec.  173.  Each  town  or  district  collector  shall  particularly 
note  in  his  returns  to  the  county  collector,  all  cases  of  per¬ 
sonal  property  tax  that  he  was  unable  to  collect,  which  can  be 
made  from  real  estate  of  the  persons  owing  such  tax. 

Sec.  174.  If  the  town  or  district  collector  shall  fail  to 
appear  and  make  final  settlement,  or  pay  over  the  amount  in 
his  hands  when  required  in  this  act,  the  county  collector  shall 
forthwith  cause  the  bond  of  such  collector  to  be  put  in  suit, 
and  recovery  may  be  had  thereon  for  the  sum  due,  for  all 
taxes  and  special  assessments,  and  twenty -five  per  cent, 
thereon  as  damages,  with  costs  of  suit. 

Sec.  175.  Upon  the  final  settlement  of  the  amount  of  taxes 
directed  to  be  collected  by  any  collector  in  any  of  the  towns 


tax  due  from  responsible  persons,  they  should  be  proceeded  against.  Opinion  Audi¬ 
tor  Miner,  May  11, 1868. 

Town  collectors  can  maJee  no  corrections  or  deductions  from  valuations 
made  by  the  assessor  on  real  or  personal  property.  Inability  to  collect  on  account 
of  removals  or  insolvency  of  the'  taxpayer  are  the  only  causes  entitling  the  collector 
to  a  credit  for  the  amount  of  such  tax  on  personal  property,  in  his  settlement  with 
the  county  collector.  Opinion  Auditor  Lippincott,  February  7, 1870. 

Assessment  of  personal  property  creates  no  lien  on  the  property;  a  lien  is 
created  by  the  delivery  of  the  collector’s  books.  Hill  et  al.  v.  Figley,  23  Ill.  R.,  418. 
It  is  not  thought  that  a  collector  can  levy  on  the  goods  owned  jointly  or  as  a  com¬ 
pany  for  the  tax  of  individuals.  The  tax  is  a  debt  due  from  the  person  assessed,  and 
is  not  discharged  by  the  collector’s  return,  delinquent.  The  board  of  supervisors 
have  authority  to  cause  prosecution  for  collection.  The  cause  of  inability  to  col¬ 
lect  personal  property  tax  must  be  shown  in  each  case,  and  if  the  affidavit  thereto 
is  made  according  to  law,  the  county  treasurer  has  no  discretion,  but  must  allow 
the  credit.  City  of  Ottawa  v.  Macy,  20  Ill.  R.,  413.  The  collector  should  be  allowed 
time  to  complete  any  proceedings  commenced  under  his  warrant,  before  the  time 
of  its  expiration.  Opinion  Auditor  Lippincott,  February  17, 1869;  Opinion  Auditor 
Miner,  May  11, 1868. 
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or  districts  in  this  State,  the  county  collector  shall,  if  requested, 
give  to  such  collector,  or  any  of  his  securities,  a  satisfaction 
mece  in  writing. 

Sec.  1T6.  Such  satisfaction  piece  may  be  recorded  in  the  satisfaction 
recorder’s  office,  and  when  so  recorded,  shall  operate  a  dis-  ^med7  be 
charge  of  the  securities  and  the  lien  upon  the  property  of  the  Limitation 
collector,  except  as  to  all  suits  commenced  upon  such  bond 
within  three  years  after  the  recording  of  the  same. 

Sec.  17T.  All  real  estate  upon  which  the  taxes  remain  due  l87?- 
and  unpaid  on  the  tenth  day  of  March  annually,  or  at  the  i*sr- 204* 
time  the  town  or  district  collector  makes  return  of  his  books  v  ' 

to  the  county  collector,  shall  be  deemed  delinquent.  rSi  estate.1 


RETURN  OF  DELINQUENT  SPECIAL  ASSESSMENTS. 


Sec.  178.  When  any  special  assessment  made  by  any  city,  Lam  1873, 
town  or  village,  pursuant  to  its  charter,  or  by  any  corporate  l»g.  204. 

authorities,  commissioners  or  persons,  pursuant  to  law,  remain  ' - — 

unpaid  in  wdiole  or  in  part,  return  thereof  shall  be  made  to  J^nquent 
the  county  collector  on  or  before  the  tenth  day  of  March  next  special  assess- 
after  the  same  shall  have  become  payable,  in  like  form  [s]  as 
returns  are  made  for  delinquent  land  tax.  County  collectors  collector?0111 
shall  collect,  account  for,  and  pay  over  the  same  to  the  authori¬ 
ties  or  persons  having  authority  to  receive  the  same,  in  like 
manner  as  they  are  required  to  collect,  account  for,  and  pay 
over  taxes.  The  county  collector  may,  upon  return  of  delin¬ 
quent  special  assessments  to  him,  transfer  the  amounts  thereof 
from  such  returns  to  the  tax  books  in  his  hands,  setting  down 
therein,  opposite  the  respective  tracts,  or  lots,  in  proper  col¬ 
umns  to  be  prepared  for  that  purpose,  the  amounts  assessed 
against  such  tract  or  lot. 

Sec.  179.  When  any  special  assessment  is  returned  against  Demand.; 
property,  the  taxes  upon  which  shall  have  been  paid  to  the 
town  or  district  collector,  it  shall  be  the  duty  of  the  county 
collector  to  cause  demand  to  be  made  for  the  payment  of  such 
special  assessment,  or  a  notice  thereof  to  be  sent  by  mail,  or Notlce-  y 
otherwise,  to  the  owner,  if  his  place  of  residence  is  known. 

The  certificate  of  a  collector  that  such  demand  was  made,  or 
notice  given,  shall  be  evidence  thereof. 

Sec.  180.  On  the  application  of  any  person  to  pay  any  tax  Receipt, 
or  special  assessment  upon  any  real  property,  it  shall  be  the 
duty  of  the  county  collector  to  make  out  to  such  person  a 
receipt,  in  which  shall  be  noted  all  taxes  and  assessments  upon  content*, 
such  property,  returned  to  such  collector  and  not  previously 
paid. 
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Sec.  181.  County  collectors  shall  have  the  same  power, 
and  may  proceed  in  the  same  manner  for  the  collection  of  any 
tax  on  real  or  personal  property,  as  is  or  may  he  given  to 
town  or  district  collectors. 


ADVERTISEMENT  FOR  JUDGMENT  AND  SALE. 
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Sec.  182.  At  any  time  after  the  first  day  of  April  next 
after  such  delinquent  taxes  and  special  assessments  on  lands 
and  lots  shall  become  due,  the  collector  shall  publish  an  adver¬ 
tisement,  giving  notice  of  the  intended  application  for  judg¬ 
ment  for  sale  of  such  delinquent  lands  or  lots,  in  a  newspaper 
published  in  his  county,  if  any  such  there  be,  and  if  there  be 
no  such  paper  printed  in  his  county,  then  in  the  nearest 
newspaper  in  this  State  to  the  connty  seat  of  such  county. 
Said  advertisement  shall  be  once  published  at  least  three 
fveeks  previous  to  the  term  of  the  county  court  at  which  judg¬ 
ment  is  prayed,  and  shall  contain  a  list  of  the  delinquent 
lands  and  lots  upon  which  the  taxes  or  special  assessments 
remain  due  and  unpaid,  the  names  of  owners  if  known,  the 
total  amount  due  thereon,  and  the  year  or  years  for  which  the 
same  are  due.  Said  collector  shall  give  notice  that  he  will 

apply  to  the  county  court,  at  the - term  thereof,  for 

judgment  against  said  lands  and  lots  for  said  taxes,  special 
assessments,  interest  and  costs,  and  for  an  order  to  sell  said 
lands  and  lots  for  the  satisfaction  thereof ;  and  shall  also  give 

notice  that,  on  the  -  Monday  next  succeeding  the 

day  fixed  by  law  for  the  commencement  of  such  term  of  the 
said  county  court,  all  the  lands  and  lots  for  the  sale  of  which 
an  order  shall  be  made,  will  be  exposed  to  public  sale  at  the 
building  where  the  county  court  is  held  in  said  county,  for  the 
amount  of  taxes,  special  assessments,  interest  and  cost  due 
thereon;  and  the  advertisement  published  according  to  the 
provisions  of  this  section  shall  be  deemed  to  be  sufficient 
notice  of  the  intended  application  for  judgment  and  of  the 
sale  of  lands  and  lots  under  the  order  of  said  court.  Where 
the  publisher  of  any  paper  that  may  have  been  selected  by 
the  collector  shall  be  unable  or  unwilling  to  publish  such 
advertisement,  the  collector  shall  select  some  other  newspaper, 
having  due  regard  to  the  circulation  of  such  paper.  (1) 


(1)  The  delinquent  tax  list  is  not  required  by  lair  to  be  published  in  the 
paper  having  the  largest  circulation  in  the  county,  or  out  of  it.  Opinion  Auditor 
Muster,  March  11, 1868. 

The  publication  must  be  made  precisely  as  directed  by  law.  Scammon  v.  City  oj 
Chicago,  40  Ill.  R.,  116. 

Application  for  judgment  against  delinquent  lands,  and  for  an  order  of  sale. 
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Sec.  183.  When  it  becomes  necessary  to  charge  the  tax  on  sale  of  realty 
personal  property  against  real  property,  the  county  collector  property1^, 
shall  select  for  that  purpose  some  particular  tract  or  lots  of 
real  property  owned  by  the  person  owing  such  personal  prop¬ 
erty  tax  ;  and  in  his  advertisement  for  judgment  and  sale, 
shall  designate  the  particular  tract  of  lots  of  real  property 
against  which  such  personal  property  tax  is  charged,  and  in 
the  list  filed  for  judgment,  the  same  facts  shall  be  shown,  and 
the  court  shall  take  cognizance  thereof,  and  give  judgment 
against  such  tract  or  lots  of  real  property,  for  such  personal 
property  tax. 

Sec.  184.  In  all  advertisements  for  the  sale  of  lands  and  Letters  and 
lots  for  taxes  or  special  assessments,  and  in  entries  required  ufedln’adve^ 
to  be  made  by  the  clerk  of  the  court  or  other  officer,  letters,  tisement. 
figures  and  characters  may  be  used  to  denote  townships, 
ranges,  section^  parte*  of  sections,  lots  or  blocks,  or  parts 
thereof,  the  year  or  the  years  for  which  the  taxes  were  due, 
and  the  amount  of  taxes,  special  assessments,  interest  and 


may  be  made  to  the  county  court  at  the  June  term.  The  collector  is  not  compelled 
to  make  it  at  the  May  term.  The  People  ex  rel.  v.  JSichols,  49  Ill.  R.,  517. 

A  notice  which  omits  to  state  that  an  order  for  sale  will  be  applied  for  when  the 
application  for  judgment  is  made,  is  insufficient  and  subsequent  proceedings  are 
void.  Charles  v.  Waugh,  35  Ill.  R.,  315. 

The  statute  form  of  advertisement  must  be  strictly  followed.  The  omis¬ 
sion  of  the  title  of  the  collector  after  his  name  signed  thereto,  was  held  to  be 
fatal.  Spear  v.  Bitty,  7  Vt.  R.,  282.  Where  ;the  notice  was  for  “  repairing  and  build¬ 
ing  bridges,”  and  the  tax  authorized  was  for  making  and  repairing  roads  and  build¬ 
ing  bridges,  it  was  held  insufficient.  Charles  v.  Waugh,  35  Ill.  R.,  315. 

It  is  not  necessary  to  specify  in  detail  the  several  classes  of  tax  in  the  advertise¬ 
ments  of  delinquent  lands ;  this,  however,  does  not  apply  to  the  list  to  be  filed  with 
the  clerk,  or  the  record  for  judgment,  but  to  the  advertisement  only.  Opinion  Audi¬ 
tor  Miner,  March  2, 1867. 

To  give  the  court  jurisdiction  it  is  not  necessary  that  the  collector’s  notice 
should  specify  the  first  day  of  the  term  of  the  court  to  which  application  is  made, 
and  by  authority  of  section  26  of  this  act,  a  discretion  is  given  to  the  collector  to 
select  the  term;  of  court  at  which  he  will  make  application  for  judgment,  Parks 
et  al.  v.  Miller,  Treasurer,  etc.,  48  Ill.  R.,  360. 

The  law  contemplates  a  pertinent  description  of  the  land  in  the  advertise¬ 
ment  of  sale.  It  should  be  so  described  that  the  owner  may  know  that  the  tax  on 
his  land  is  unpaid,  and  that  purchasers  may  know  the  precise  land  intended.  A 
description  as  485  acres  of  a  certain  tract  named,  without  location,  is  insufficient.  A 
description  as  150  acres,  part  of  section  36,  northwest  corner,  is  too  indefinite  and 
defective.  A  description  as  60  acres,  part  of  the  north  half  of  sec.  13,  is  too  vague  and 
uncertain.  A  description  as  %  of  block  4,  in,  etc.,  is  void  for  uncertainty.  A 
description  as  let  11,  block  20,  Roberts  &  Randall’s  addition,  with  no  other  descrip¬ 
tion,  except  that  the  notice  was  headed  “Auditor’s  Office,  Ramsay  County,  Minn., 
St.  Paul,  December  8, 1862,”  is  insufficient.  A  sale  by  such  descriptions  would  con¬ 
fer  no  title.  Douglas  v.  Bavgerfield,  10  Ohio  R.,  152;  Steivart  v.  Aten,  5  Ohio  R.,  257 ; 
Lafferty  v.  Byers,  5  Ohio  R.,  558 ;  2  id.,  287 ;  3  id.,  272 ;  Treon  v.  Emerick,  6  Ohio  R.,  39T; 
Burchard  v.  Hubbard,  11  Ohio  R.,  316  ;  Bidwell  v.  Coleman,  11  Minn.  R.,  78 ;  Bidwell  v. 
Webb,  10  Minn.  R.,  59. 

The  county  collector  has  no  authority  to  advertise  delinquent  lands  in  subdivi¬ 
sions  different  from  the  assessment.  Citing  Blackwell  on  Tax  Titles,  330.  Opinion 
Attorney  General  Cole,  vol.  1,  p.  392. 

Where  a  lot  of  land  is  listed  for  taxation,  together  with  eight  others,  and  so  adver¬ 
tised  for  sale,  but  the  assessment  of  tax  is  of  one  aggregate  sum  on  all,  a  separate 
sale  and  conveyance  of  them  is  unlawful  and  confers  no  title.  Wiley  v.  Scoville,  9 
Ohio  R.,  43. 

A  certificate  of  publication  stating  that  “  the  foregoing  wras  duly  published 
in  the  Peoria  Democratic  Press.”  etc.,  immediately  following  the  tax  list,  will  be 
held  to  refer  to  such  tax  list,  and  it  will  be  presumed  that  the  paper  was  a  news¬ 
paper.  Jackson  v.  Cummings ,  15  Ill.  R.,  451. 
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costs  ;  and  the  whole  of  the  advertisement  shall  be  contained 
in  one  edition  of  such  newspaper  and  its  supplement,  if  such 
Proviso.  supplement  is  necessary  :  Provided ,  that  nothing  contained 
in  this  section  shall  prevent  the  county  collector  from  subse¬ 
quently  advertising  and  obtaining  judgment  on  lands  or  lots 
that  may  have  been  omitted  through  no  fault  of  the  collector, 
or  that  may  have  been  erroneously  advertised  or  described  in 
the  first  advertisement. 

3Law«i8?3.  Sec.  185.  All  applications  for  judgment  and  order  of  sale 
2aifd”  for  taxes  and  special  assessments  on  delinquent  lands  and  lots, 

- - y - ;  shall  be  made  at  the  May  term  of  the  county  court.  If,  from 

judgment011  for  an.T  cause>  the  court  shall  not  be  holden  at  the  term  at  which 
when  made,  judgment  is  prayed,  the  cause  shall  stand  continued  ;  and  it 
shall  not  be  necessary  to  re -advertise  the  list  or  notice 
required  by  law  to  be  advertised,  before  judgment  and  sale, 
but  at  the  next  regular  term  thereafter  the  ^court  shall  hear 


Proviso. 


Further  pro¬ 
viso. 


Publisher  of 
delinquent 
lists  shall  send 
four  copies  to 
collector. 


Printers  fees  — 
when  paid. 


and  determine  the  matter;  and  if  judgment  is  rendered,  the 
sale  shall  be  made  on  the  Monday  specified  in  the  notice, 
as  provided  in  section  one  hundred  and  eighty -two — such 
Monday  to  be  fixed  by  the  count}?-  collector  in  the  notice.  If, 
for  any  cause,  the  collector  is  prevented  from  advertising  and 
obtaining  judgment  at  said  term,  it  shall  be  held  to  be  legal  to 
obtain  judgment  at  any  subsequent  term  of  said  court ;  but 
if  the  failure  arises  by  the  ccunty  collector’s  not  complying 
with  any  of  the  requirements  of  this  act,  he  shall  be  held  on  his 
official  bond,  for  the  full  amount  of  all  taxes  and  special  assess¬ 
ments  charged  against  him :  Provided ,  that  any  such  failure 
on  the  part  of  the  county  collector  shall  not  be  allowed  as  a 
valid  objection  to  the  collection  of  any  tax  or  assessment,  or 
to  a  rendition  of  judgment  against  any  delinquent  lands  and 
lots,  included  in  the  application  of  the  county  collector :  And 
provided ,  further ,  that  on  the  application  for  judgment,  at 
such  subsequent  term,  it  shall  not  be  deemed  necessary  to  set 
forth  or  .establish  the  reason  of  such  failure. 

Sec.  186.  The  printer,  publisher,  or  financial  officer  or 
agent  of  the  newspaper  publishing  the  list  of  delinquent  lands 
and  lots  shall  transmit,  by  mail  or  other  safe  conveyance,  to 
the  collector,  four  copies  of  the  paper  containing  said  list,  to 
one  of  which  copies  he  shall  attach  his  certificate,  under  oath, 
of  the  due  publication  of  the  delinquent  list  for  the  time 
required  by  law  (which  copy  shall  be  presented  by  the  collector 
to  the  county  court  at  the  time  judgment  is  prayed),  and  said 
copy  shall  be  filed  as  part  of  the  records  of  said  court.  Upon 
receipt  of  said  papers,  and  on  demand  being  made,  the  col¬ 
lector  shall  pay  to  the  printer  the  amount  of  the  fees  allowed 
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by  law  for  publishing  said  list  and  notice ;  and  it  shall  be  bis 
duty  to  file  one  copy  of  said  paper  in  his  office,  and  deliver 
one  copy  to  the  auditor,  and  one  copy  to  the  State  treasurer, 
who  shall  file  and  safely  preserve  them  in  their  respective 
offices. 

Sec.  187.  In  all  cases  where  there  is  an  error  in  the  adver- Error  m  adver¬ 
tised  list,  the  fault  thereof  being  the  printer’s,  which  prevents tlsed  llst' 
judgment  from  being  obtained  against  any  tracts  or  lots,  or 
against  all  of  said  delinquent  list,  at  the  time  stated  in  the 
advertisement  that  judgment  will  be  applied  for,  the  printer 
shall  lose  the  compensation  allowed  by  this  act,  for  such  erro¬ 
neous  tracts  or  lots,  or  entire  list,  as  the  case  may  be. 

Sec.  188.  The  collector  shall  file  with  the  county  clerk  the  collector  to  me 
list  of  delinquent  lands  and  lots,  which  shall  be  made  out  in  qJent  Sas. 
numerical  order,  and  contain  all  the  information  necessary  to 
be  recorded  at  least  five  days  before  the  commencement  of  the 
term  at  which  application  for  judgment  is  to  be  made,  and 
said  clerk  shall  receive  and  record  the  same  in  a  book  to  be 
kept  for  that  purpose  ;  which  said  book  shall  set  forth  the 
name  of  the  owner,  if  known,  the  proper  description  of  the 
land  or  lot,  the  year  or  years  for  which  the  tax  or  special 
assessment  is  due,  the  valuation  upon  which  the  tax  is 
extended,  the  amount  of  each  kind  of  tax  or  special  assess¬ 
ments,  the  costs  and  total  amount  charged  against  such  land 
or  lot. 

Sec.  189.  Any  person  owning  or  claiming  lands  or  lots  claimant  of 
advertised  for  sale,  as  provided  in  this  act,  may,  in  person  or  fands.tlsed 
by  agent,  pay  the  taxes,  special  assessments,  interest  and  costs 
due  thereon  to  the  county  collector  of  the  county  in  which 
the  same  are  situated,  at  any  time  before  sale. 

Sec.  190.  On  the  first  day  of  the  term  at  which  judgment  Rep0rt  of 
on  delinquent  lands  and  lots  is  prayed,  it  shall  be  the  duty  of  dehnauent  llst- 
the  collector  to  report  to  the  clerk  all  the  lands  or  lots,  as  the 
case  may  be,  upon  which  taxes  and  special  assessments  have 
been  paid,  if  any,  from  the  filing  of  the  list  mentioned  in  the 
foregoing  section  up  to  that  time;  and  the  clerk  shall  note  the 
fact  in  the  book  in  which  the  clerk  has  recorded  the  list  oppo¬ 
site  each  tract  upon  which  such  payments  have  been  made. 

The  collector,  assisted  by  the  clerk,  shall  compare  and  correct 
said  list,  and  shall  make  and  subscribe  an  affidavit,  which  shall 
be,  as  nearly  as  may  be,  in  the  following  form : 

I,  - ,  collector  of  the  county  of  - ,  do  hereby  solemnly  Form  of 

swear  [or  affirm,  as  the  case  may  be]  that  the  foregoing  is  a  true  and  affidavit, 
correct  record  of  the  delinquent  lands  and  lots  within  the  county  of 
- ,  upon  which  I  have  been  unable  to  collect  the  taxes,  ( and 
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special  assessments,  interest  and  printers’  fees,  if  any,)  charged  thereon, 
as  required  by  law,  for  the  year  or  years  therein  set  forth ;  that  said 
taxes  now  remain  due  and  unpaid,  as  I  verily  believe. 

Said  affidavit  shall  be  entered  on  the  record  at  the  end  of 
the  list,  and  signed  by  the  collector.  (1) 

JUDGMENT. 


Laws  1873, 
Myers’  «*<!., 
**«.  204. 


Objections  to 
judgment. 


Judgsnnet. 


Sec.  191.  The  court  shall  examine  said  list,  and  if  defense 
(specifying,  in  writing,  the  particular  cause  of  objection)  be 
offered  by  any  person  interested  in  any  of  said  lands  or  lots, 
to  the  entry  of  judgment  against  the  same,  the  court  shall 
hear  and  determine  the  matter  in  a  summary  manner,  without 
pleadings,  and  shall  pronounce  judgment  as  the  right  of  the 
case  may  be.  The  court  shall  give  judgment  for  such  taxes  and 
special  assessments  and  penalties  as  shall  appear  to  be  due, 
and  such  judgment  shall  be  considered  as  a  several  judgment 
against  each  tract  or  lot ,  or  part  of  a  tract  or  lot,  for  each  k»ind 
of  tax  or  special  assessment  included  therein ;  and  the  court 
shall  direct  the  clerk  to  make  out  and  enter  an  order  for  the 
sale  of  such  real  property  against  which  judgment  is  given, 
which  shall  be  substantially  in  the  following  form:  (2) 


(1)  A  return  or  report  by  the  collector  of  taxes  before  the  sitting  of  the  court  to 
which  it  is  by  law  directed  to  be  made,  will  be  good.  Jackson  v.  Cummings,  15  Ill. 
It.,  450. 

The  provision  requiring  ?  the  affidavit  of  the  collector  to  be  entered  at  the  bot¬ 
tom  of  the  record,  would  probably  be  answered  if  entered  in  the  record,  although  not 
exactly  or  technically  at  the  bottom.  Winder  v.  Sterling,  7  Ohio  R.,  2  post  190. 

(2)  A.  judgment  for  taxes,  which  fails  to  shoiv  the  amount  of  taxes  for  which 
it  is  rendered,  is  fatally  defective.  The  use  of  numerals,  without  some  mark  or 
word  indicating  for  what  they  stand,  is  insufficient,  and  cannot  be  explained  by 
referringoto  other  judgments  entered  in  a  corresponding  manner  at  different  times. 
Lane  y.L'ommelmann .  21  Ill.  R„  143;  Elston  et  at.  v.  Kennicott  et  al.,  46  Ill,  R.,  189; 
Chickering  et  al.  v.  Failes  et  al.,  38  Ill.  R.,  342. 

Where  a  precept  and  judgment  is  referred  to,  to  sustain  a  tax  sale,  the  amount 
should  definitely  appear  in  the  judgment.  An  error  in  the  precept  might  be  cor¬ 
rected;  but  uncertainty  as  to  judgment  is  fatal.  If  the  judgment  is  for  different 
taxes,  there  should  be  certainty  as  to  each,  Eppinger  v.  Kirby  et  ux.,  23  Ill.  R.,  521. 

A  specific  or  general  judgment  for  cost  in  a  suit  for  taxes,  as  in  ordinary  cases,  is 
good.  Jackson  v.  Cummings,  15  Ill.  R.,  452 ;  Merritt  et  al.  v.  Thompson,  13  Ill.  R.,  727. 

Judgment  can  be  rendered  only  for  the  amount  specified  in  the  collector’s  notice, 
The  People  ex  rel.  v.  Nichols,  49  Ill.  It.,  517. 

T he  iv ant  of  the  dollar  mark  in  the  assessment  roM,  to  designate  the  amount 
of  the  valuation  or  the  taxes,  will  not  render  the  assessment  or  the  collector’s  war¬ 
rant  invalid  and  illegal.  Elston  et  al.  v.  Kennicott  et  al.,  46  Ill.  R.,  189. 

A  judgment  cannot  be  rendered  for  taxes,  a  part  of  which  are  shown  by  the  record 
to  be  illegal.  Campbell  et  al.  v.  Peoper ,  41  Ill.  R.,  454. 

Where  material  omissions  occurred  in  the  record  of  a  judgment,  a  correction  at  a 
subsequent  term  of  the  court  was  sustained.  Atkins  v.  Kinman,  2  Gilm.  R.,  450. 

A  judgment  rendered  on  a  day  prior  to  that  named  in  the  collector’s  notice,  or 
where  the  report  of  the  collector  does  not  comply  with  the  law,  is  void.  Pickett  v. 
Hartsock,  15  Ill.  R.,  282. 

The  county  court  has  jurisdiction  to  render  judgment  against  delinquent 
lands,  for  taxes,  at  any  regular  term  after  April  in  each  year.  The  statute  has  not 
limited  the  rendition  of  judgment  to  the  first  Monday  of  May;  nor  does  it,  in  terms, 
require  that  it  shall  be  at  that  or  any  particular  term.  Stilwell  et  al.  v.  People,  49  Ill. 
R.,  45;  Opinion  Auditor  Miner,  January  20, 1867. 

Where  application  was  made  for  judgment  at  the  June  term  of  the  county 
court,  and  the  court  refused  to  enter  judgment  because  the  list  had  not  been  filed 
five  days,  and  a  new  application  was  made  to  the.next  August  term-  Held,  that  the 
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Whereas  due  notice  has  been  given  of  the  intended  application  Fonn  orjcr 
for  a  judgment  against  said  lands  and  lots,  and  no  sufficient  defense  for  sale, 
having  been  made,  or  cause  shown  why  judgment  should  not  be 
entered  against  said  lands  and  lots,  for  the  taxes  ( special  assess¬ 
ments,  if  any),  interest,  penalties  and  costs  due  and  unpaid  thereon 
for  the  year  or  years  herein  set  forth,  therefore  it  is  considered  by 
the  court  that  judgment  be  and  is  hereby  entered  against  the  afore¬ 
said  tract  or  tracts,  or  lots  of  land,  or  parts  of  tracts  or  lots, ‘as  the 
case  may  be,  in  favor  of  the  People  of  the  State  of  Illinois,  for  the 
sum  annexed  to  each,  being  the  amount  of  taxes  (and  special  assess¬ 
ments,  if  any),  interest,  penalties  and  costs  due  severally  thereon ; 
and  it  is  ordered  by  the  court  that  the  said  several  tracts  or  lots  of 
land,  or  so  much  of  each  of  them  as  shall  be  sufficient  to  satisfy  the 
amount  of  taxes  (and  special  assessments,  if  any),  interest, 'penalties 
and  costs  due  severally  thereon ;  and  it  is  ordered  by  the  court  that 
the  said  several  tracts  or  lots  of  land,  or  so  much  of  each  of  them  as 
shall  be  sufficient  to  satisfy  the  amount  of  taxes  (and  special  assess¬ 
ments,  if  any),  interest,  penalties  and  costs  annexed  to  them  sev¬ 
erally,  be  sold  as  the  law  directs. 

Said  order  shall  be  signed  by  the  judge.  In  all  judicial  order  signed 
proceedings  of  any  kind,  for  the  collection  of  taxes  andbyjudge' 
special  assessments,  all  amendments  may  be  made  which,  by 
law,  could  be  made  in  any  personal  action  pending  in  such 
court,  and  no  assessment  of  property  or  charge  for  any  of 
said  taxes  shall  be  considered  illegal  on  account  of  any  irreg-  irregularities 
ularity  in  the  tax  lists  or  assessment  rolls,  or  on  account  of in  1Ists  or  roU* 
the  assessment  rolls  or  tax  lists  not  having  been  made,  com¬ 
pleted  or  returned  within  the  time  required  by  law,  or  on 
account  of  the  property  having  been  charged  or  listed  in  the 
assessment  or  tax  list  without  name,  or  in  any  other  name 
than  that  of  the  rightful  owner;  and  no  error  or  informality 
in  the  proceedings  of  any  of  the  officers  connected  with  the 
assessment,  levying  or  collecting  of  the  taxes,  not  affecting 
the  substantial  justice  of  the  tax  itself,  shall  vitiate,  or  in  any 
manner  affect  the  tax,  or  the  assessment  thereof;  and  any 
irregularity  or  informality  in  the  assessment  rolls  or  tax  lists, 
or  in  any  of  the  proceedings  connected  with  the  assessment  or 
levy  of  such  taxes,  or  any  omission  or  defective  act  of  any 
officer  or  officers  connected  with  the  assessment  or  levying  of 
such  taxes,  may  be  in  the  discretion  of  the  court  corrected, 
supplied  and  made  to  conform  to  law  by  the  court,  or  by  the 
person  (in  the  presence  of  the  court)  from  whose  neglect  or 
default  the  same  was  occasioned. 

refusal  at  the  June  term,  not  having  been  on  the  merits,  formed  no  bar  to  rendering 
a  judgment  on  the  second  application.  Stilwell  d  al.  v.  People,  49  Ill.  R.,  45. 

There  may  be  considerable  doubt  whether  the  county  court  has  any  right  to  go 
behind  the  list  compared  and  corrected  by  the  collector  and  clerk,  unless  some  per¬ 
son  interested  in  the  lands  included  therein,  appears  and  objects  to  the  entry  of 
judgment.  Unless  such  is  the  case,  the  court  is  not  required  to  determine  whether 
the  antecedent  proceedings  are  regular.  Opinion  Auditor  Lippincott,  November 
12,  18G9.  An  appearance  in  such  a  case  does  not  have  the  effect  to  waive  a  material 
defect  in  the  proceedings.  The  People  ex  rel.  v.  Nichols,  49  Ill.  It.,  517. 
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Sec.  192.  Appeals  from  the  judgment  of  the  court  may  be 
taken  during  the  same  term  to  the  circuit  court  of  the  county 
on  the  party  praying  the  appeal  executing  a  bond  to  the  peo¬ 
ple  of  the  State  of  Illinois,  with  two  or  more  sureties,  to  be 
approved  by  the  court,  in  double  the  amount  of  the  judgment, 
conditioned  that  the  appellant  will  prosecute  his  said  appeal 
with  effect,  and  will  pay  the  amount  of  any  tax,  assessment 
and  costs,  which  the  circuit  court  on  the  trial  of  the  appeal 
may  render  against  any  real  estate  embraced  in  such  appeal. 
2aynappeSrd  The  county  board  or  proper  authorities  of  any  city,  village  or 
town,  or  other  authority  or  person  to  whom  any  tax  or  assess¬ 
ment  is  payable,  may,  in  like  case,  appeal  to  the  circuit  court 
without  giving  bond. 

judgment  Sec.  193.  If  judgment  shall  be  rendered  against  any  par- 

onaappeainds  ticular  lot,  piece,  parcel  or  tract  of  land  embraced  in  such 
Duty  of  circuit  aPPea^?  ^  shall  be  the  duty  of  the  clerk  of  said  circuit  court, 
clerk.  in  all  cases  of  appeal,  to  make  and  deliver  to  the  county  clerk 

a  record  of  the  lands  and  lots  against  which  judgment  is  ren¬ 
dered,  substantially  as  is  provided  for  county  clerks  in  section 
one  hundred  and  ninety -four  of  this  act ;  which  record,  when 
Process  for  sale  filed  in  the  office  of  said  county  clerk,  shall  be  the  process  on 
which  such  real  estate,  or  any  interest  therein,  shall  be  sold 
for  such  taxes  or  assessments,  as  well  as  the  record  for  the  sale 
thereof,  and  it  shall  be  the  duty  of  the  county  collector, 
assisted  by  the  county  clerk,  to  proceed  and  sell  the  same,  for 
the  amount  of  such  judgment  and  costs,  in  the  manner  provi¬ 
ded  where  judgment  is  rendered  by  the  county  court  against 
Notice  of  sale,  delinquent  real  estate.  The  . collector  shall  publish  a  general 
notice  of  such  sale,  in  a  newspaper  published  in  his  county,  if 
any  such  there  be ;  and  if  there  be  no  such  paper  published  in 
his  county,  then  in  the  nearest  newspaper  published  in  the 
state  to  the  county  seat  of  such  county  —  said  notice  to  be  so 
published  once  in  such  newspaper  at  least  three  weeks  previous 
Dismissal  of  ^ie  fixed  f°r  such  sale.  Upon  the  dismissal  of  any 
appeal.  appeal,  and  upon  filing  in  the  office  of  the  county  clerk  a  cer¬ 
tified  copy  of  the  order  of  such  dismissal,  the  county  clerk 
shall  make  a  record  of  the  lands  and  real  estate  embraced  in 
the  appeal,  which  shall  be  the  process  on  which  such  real  estate 
embraced  in  such  appeal  shall  be  sold ;  and  it  shall  be  the 
duty  of  the  county  collector  to  proceed  to  sell  the  same  in  the 
manner  provided  hereinbefore  in  cases  of  judgment  being  ren¬ 
dered  against  real  estate  by  the  circuit  court  on  the  trial  of  an 
appeal,  and  all  the  provisions  of  law  shall  apply  to  such  sale, 
as  in  other  cases. 
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Sec.  194.  The  county  clerk  shall,  before  the  day  of  sale,  sale  of 
make  a  record  of  the  lands  and  lots  against  which  judgment  ?ands?ueIU 
is  rendered,  which  shall  set  forth  the  name  of  the  owner,  if 
known,  the  description  of  the  property,  the  total  amount  of 
judgment  on  each  tract  or  lot,  and  the  year  or  years  for  which 
the  same  is  due,  in  the  same  descriptive  order  as  said  property 
may  be  set  forth  in  the  judgment  book,  and  shall  attach  thereto 
a  copy  of  the  order  of  the  court,  and  his  certificate  that  such 
record  is  correct.  Said  record,  so  attested,  shall  be  the  pro-  Record  as 
cess  on  which  all  real  property,  or  any  interest  therein,  shall  piocess‘ 
be  sold  for  taxes  or  special  assessments,  as  well  as  the  record 
for  the  sale  of  such  property. (1) 

Sec.  195.  On  the  day  advertised  for  sale,  the  collector  shall  Report  of  taxes 
report  to  the  county  clerk  a  list  of  all  lands  and  lots  upon  judgment, 
which  taxes  and  special  assessments  have  been  paid  after  the 
rendition  of  judgment ;  and  said  clerk  shall  note  the  fact  of 
such  payment  opposite  such  tracts  or  lots  upon  the  record 
aforesaid.  (2) 

Sec.  196.  The  county  clerk,  in  person  or  by  deputy,  shall  county  clerk  to 
attend  all  sales  of  real  estate  for  taxes,  made  by  the  collector,  attend  sales- 
and  shall  assist  at  the  same. 

Sec.  197.  When  any  tract  or  lot  shall  he  sold,  it  shall  be  Entry  of  sale, 
the  duty  of  the  clerk  to  enter  on  the  record  aforesaid,  the 
quantity  sold  and  the  name  of  the  purchaser,  opposite  such 
tract  or  lot,  in  the  blank  columns  provided  for  that  purpose  ; 
and  when  any  such  property  shall  be  redeemed  from  sale,  the  Redemption, 
clerk  shall  enter  the  name  of  the  person  redeeming,  the  date, 
and  amount  of  redemption,  in  the  proper  column. 

Sec.  198.  The  book  for  such  record  shall  be  furnished  at  Record  boot 

Till  ini  furnished  by 

the  expense  of  the  county,  and  be  so  ruled  that  there  shall  be  county, 
suitable  blank  columns  for  entering  the  quantity  or  portion  of 
each  tract  or  lot  that  may  be  sold,  the  name  of  the  purchaser, 
and  such  other  columns  as  may  be  deemed  necessary. 


(1)  The  ‘precept  or  certified  copy  of  judgment  on  which  sale  is  made  for  non¬ 
payment  of  taxes,  is  not  process  in  the  strict  sense  of  the  word,  and  need  not  run  in 
the  name  of  the  people.  Curry  v.  Hinman ,  11  111.  R.  424 :  Scarritt  v.  Chapman,  11  Ill. 
R.,  414. 

The  notice  of  application  for  judgment  and  sale  stands  as  process,  and  must  he 
regular  in  all  respects.  Scammon  v.  City  of  Chicago,  40  Ill.  R.,  146. 

The  county  court  has  authority  to  render  judgment  for  taxes  without  the  presence 
of  the  two  county  justices.  See  ante,  art.  18,  g  2,  p.  210.  Parks  et  al.  v.  Miller,  etc.,  48 
Ill.  R.,  360. 

(2)  Where  the  report  of  the  collector  simply  shows  the  total  amount  of  taxes  due, 
without  specifying  whether  the  delinquent  tax  was  due  to  the  state  or  county,  such 
error  Is  fatal,  and  the  purchaser  at  the  tax  sale  can  acquire  no  title.  Fox  v.  Turtle, 
55  Ill.,  377. 
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Sec.  199.  All  tracts  or  lots  forfeited  to  the  State  at  such 
sale,  as  hereinafter  provided,  shall  be  noted  on  said  record. 

Sec.  200.  Said  book  shall  be  known  and  designated  as  the 
“  Sale  and  Redemption  Record,”  and  be  kept  in  the  office  of 
the  county  clerk. 

Sec.  201.  The  collector,  in  person  or  by  deputy,  shall 
attend  at  the  court  house  in  his  county,  on  the  day  specified 
in  the  notice  for  the  sale  of  real  estate  for  taxes,  and  then  and 
there,  between  the  hours  of  ten  o’clock  in  the  forenoon  and 
four  in  the  afternoon,  proceed  to  offer  for  sale,  separately,  and 
in  consecutive  order,  each  tract  of  land  or  town  or  city  lot  in 
the  said  list  on  which  the  taxes,  the  special  assessments,  inter¬ 
est  or  costs  have  not  been  paid.  The  sale  shall  be  continued 
from  day  to  day,  until  all  the  tracts  or  lots  in  the  delinquent 
list  shall  be  sold  or  offered  for  sale.(l) 

Sec.  202.  The  person  at  such  sale  offering  to  pay  the 
amount  due  on  each  tract  or  lot,  for  the  least  quantity  thereof, 


(1)  It  is  the  duty  of  the  collector  at  tax  sale  to  offer  the  tracts  and  lots  sepa¬ 
rately,  and  to  collect  the  taxes  at  the  least  possible  loss  to  the  owner.  To  allow  a 
person  to  select  from  the  list  a  portion  of  the  delinquent  lands,  and  become  the 
purchaser  of  the  whole  for  the  tax  due,  without  competition,  is  fraudulent.  Brown 
dal.  v.  Ifogle  et  al.,  30  Ill.  R.,  120. 

In  the  sale  of  lands  for  taxes,  the  law  must  be  strictly  pursued  in  all  its  material 
requirements,  or  the  sale  will  be  invalid.  Lanev.  Bommelmann,  21  Ill.  Ii.,  143; 
Holbrook  v.  Dickinson ,  46  id.,  235. 

Where  the  law  authorizing  a  tax  is  unconstitutional,  a  tax  sale  under  it  is  void, 
and  the  case  will  be  treated  as  if  no  assessment  had  ever  been  made.  Holbrook  v. 
Dickinson,  46  Ill.  R.,  285 ;  Springer  v.  Iiosselter  et  al.,  47  id.,  223. 

A  valid  tax  sale,  after  a  deed  is  acquired ,  passes  a  new  and  perfect  title  to  the 
purchaser.  It  is  superior  in  its  nature  to  title  under  an  ordinary  sheriff’s  deed. 
Atkins  v.  Hinman,  2  Gilm.  R.,  449. 

It  is  fraud  for  a  tenant  in  common  to  permit  lands  held  in  common  to  be  sold  for 
taxes,  and  become  himself  the  purchaser.  Brown  ct  al.  v.  Hogleet  at.,  30  Ill.R.,  119. 

When  a  tax  sale  is  not  legally  conducted,  it  works  no  forfeiture  to  the  owner,  and 
no  rights  are  acquired.  Conway  v.  Cable  et  al.,  37  Ill.  R.,  82. 

The  omission  of  essential  acts  in  conducting  a  tax  sale  cannot  be  cured  by 
legislative  enactments  so  as  to  render  the  sale  valid.  And  where  the  officers  con¬ 
ducting  the  sale  agree  with  the  purchaser  to  receive  a  part  only  of  the  amount  of 
taxes  due,  the  agreement  is  illegal.  Conway  v.  Cable  et  at.,  37  Ill.  R.,  82. 

lands  must  he  sold  as  listed.  If  a  block  of  town  lots  are  listed  as  one  block, 
they  must  be  sold  in  a  body  and  redeemed  in  a  body ;  but  in  a  case  of  a  large  num¬ 
ber  of  town  lots,  held  for  purposes  of  speculation,  the  owner  may  not  be  able  to 
redeem  all,  or  for  special  reasons  may  desire  to  redeem  a  part.  In  summary 
proceedings  this  right  is  preserved  to  the  owner.  Opinion  Attorney  General  Cole, 
(Minn.)  vol.  1,  p.  400. 

A.  purchaser  at  a  sale,  having  an  interest  in  the  land  as  heir,  acquires  no 
additional  title ;  nor  does  a  person  claiming  title  to  land  which  is  listed  in  his  name, 
acquire  any  greater  interest  by  permitting  it  to  be  sold  for  taxes  and  becoming  the 
purchaser.  Choteau  v.  Jones  et  al.,  11  Ill.  R.,  322.  Nor  can  a  mortgagor,  by  such  an 
act,  defeat  the  lien  of  the  mortgage.  The  purchase  by  him  at  tax  sale  will  be 
regarded  as  payment  of  taxes.  Frye  v.  Bank  of  Illinois,  11  Ill.  R.,  383;  Moore  v. 
Titman,  44  id.,  367. 

An  agent  for  the  payment  of  taxes  on  lands,  who  allows  them  to  be  sold,  and 
becomes  the  purchaser,  will  hold  the  lands  as  trustee  for  his  principal.  Burton  et 
al.  v.  Moss,  32  Ill.  R.,  50. 

A  person  having  an  agreement  for  the  conveyance  of  certain  lands,  in  which 
he  is  obliged  to  pay  the  taxes,  acquires  no  title  by  allowing  them  to  be  sold  and 
becoming  the  purchaser.  The  act  will  be  regarded  as  mere  payment  of  taxes. 
Oliver  et  al.  v.  Croswell,  42  Ill.  R..  42. 

The  purchaser  at  a  sale of  a  portion  of  a  lot  is  entitled  to  have  such  fraction 
listed  and  assessed  separately,  so  that  he  may  pay  the  taxes  thereon.  Boby\.  City 
of  Chicago,  48  Ill.  R„  130. 
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shall  be  the  purchaser  of  such  quantity,  which  shall  be  taken 
from  the  east  side  of  such  tract  or  lot. 

Sec.  203.  Every  tract  or  lot  so  offered  at  public  sale,  and  Forfeited  to 
not  sold  for  want  of  bidders,  shall  be  forfeited  to  the  State  of state' 

Illinois. 

Sec.  204.  If  any  collector,  by  himself  or  deputy,  shall  fail  to  Failure  of  dep- 
attend  any  sale  of  lands  or  lots  advertised  according  to  the  pro-  ^et0  atteiKl 
visions  of  this  act,  and  make  sale  thereof  as  required  by  law,  he 
shall  be  liable  to  pay  the  amount  of  taxes,  special  assessments  Liability, 
and  costs  due  upon  the  lands  or  lots  so  advertised.  Said  col¬ 
lector  may  afterwards  advertise  and  sell  such  delinquent  prop¬ 
erty  to  reimburse  himself  for  the  amount  advanced  by  him; 
but  at  no  such  sale  shall  there  be  any  property  forfeited  to 
the  State. 

Sec.  205.  If  any  county  clerk  shall  fail  to  attend  any  tax  Failure  of 
sale  of  real  estate,  either  in  person  or  by  deputy,  or  to  make  atten<?sak\k  to 
and  keep  the  record,  as  required  by  this  act,  he  shall  forfeit 
and  pay  the  sum  of  five  hundred  dollars,  and  shall  be  liable  to 
indictment  for  such  failure,  and  upon  conviction  shall  be 
removed  from  office.  Said  sum  shall  be  sued  for  in  an  action  penaity— how 
of  debt,  in  the  name  of  the  People  of  the  State  of  Illinois,  recovered, 
and  when  recovered  shall  be  paid  into  the  county  treasury. 

Sec.  206.  The  person  purchasing  any  tract  or  lot,  or  any  purChaser  to 
part  thereof,  shall  forthwith  pay  to  the  collector  the  amount  pay  forthwith, 
charged  on  such  tract  or  lot,  and  on  failure  so  to  do,  the  said 
tract  or  lot  shall  be  again  offered  for  sale  in  the  same  manner 
as  if  no  such  sale  had  been  made ;  and  in  no  case  shall  the 
s^le  be  closed  until  payment  is  made,  or  the  tract  or  lot  again 
offered  for  sale. 

Sec.  207.  The  county  clerk,  on  being  requested  so  to  do,  shall  county  clerk 
make  out  and  deliver  to  the  purchaser  of*  any  lands  or  lots  tiSt?  of  puk 
sold  as  aforesaid,  a  certificate  of  purchase,  to  be  countersigned  chase- 
by  the  collector,  describing  the  land  or  lot  sold  as  the  same 
was  described  in  the  delinquent  list,  date  of  such  sale,  the 
amount  of  taxes,  special  assessments,  interest  and  costs  for 
which  the  same  was  sold,  and  that  payment  has  been  made 
therefor.  If  any  person  shall  become  the  purchaser  of  more 
than  one  tract  or  lot,  he  may  have  the  whole  or  one  or  more 
of  them,  included  in  one  certificate.  Such  certificate  of  pur-  certificate 
chase  shall  be  assignable' by  indorsement,  and  an  assignment  “signaWe  by 
thereof  shall  vest  in  the  assignee,  or  his  legal  representatives, 
all  the  right  and  title  of  the  original  purchaser. 

Sec.  208.  The  county  clerk  is  hereby  authorized  to  make  index  to  tax 
an  index  to  tax  sale  records  in  a  book,  when  furnished  by  the  sales‘ 
county — which,  index  shall  be  kept  in  the  county  clerk’s  office 
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O 

CERTIFIED  COPY  OF  SALE  LISTS  TO  BE  SENT  TO  AUDITOR. 

Sec.  209.  The  county  clerk  shall,  within  twenty  days  after 
any  sale  for  taxes,  make  out  and  transmit  to  the  auditor  a 
transcript  of  sale  for  taxes,  which  shall  be  written  on  foolscap 
paper,  made  up  and  stitched  in  book  form,  suitable  for  bind¬ 
ing.  The  clerk  shall  certify  to  the  correctness  of  said  tran¬ 
script,  under  the  seal  of  his  office.  Said  list  shall  not  include 
any  tracts  of  lots  forfeited  to  the  State  at  such  sale.  The 
county  clerk,  for  failure  to  make  out,  furnish  or  forward  said 
list,  as  herein  required,  shall  forfeit  and  pay  into  the  State 
treasury  the  sum  of  five  hundred  dollars,  to  be  recovered  in 
an  action  of  debt,  in  the  name  of  the  People  of  the  State  of 
Illinois,  in  any  court  in  this  State  having  competent  jurisdic¬ 
tion. 

REDEMPTION. 

Sec.  210.  Peal  property  sold  under  the  provisions  of  this 
act  may  be  redeemed  at  any  time  before  the  expiration  of  two 
years  from  the  date  of  sale,  by  payment  in  legal  money  of 
the  United  States,  to  the  county  clerk  of  the  proper  county, 
the  amount  for  which  the  same  was  sold,  and  twenty-five  per¬ 
cent.  thereon  if  redeemed  at  any  time  before  the  expiration 
of  six  months  from  the  day  of  sale  ;  if  between  six  and 
twelve  months,  fifty  per  cent.  ;  if  between  twelve  and  eighteen 
months,  seventy -five  per  cent.;  and  if  between  eighteen 
months  and  two  years,  one  hundred  per  cent,  on  the  amount 
for  which  the  same  was  sold.  The  person  redeeming  shall 
also  pay  the  amount  of  all  taxes  and  special  assessments 
accruing  after  such  sale,  with  ten  per  cent,  interest  thereon, 
from  the  day  of  payment,  unless  such  subsequent  tax  or 
special  assessment  has  been  paid  by  or  on  behalf  of  the  per¬ 
son  for  whose  benefit  the  redemption  is  made,  and  not  by  the 
purchaser  at  the  tax  sale,  or  his  assignee.  If  the  real  prop¬ 
erty  of  any  minor,  heir,  idiot  or  insane  person  be  sold  for  non  - 
payment  of  taxe§  or  special  assessments,  the  same  may  be 
redeemed  at  any  time  after  sale  and  before  the  expiration  of 
one  year  after  such  disability  be  removed,  upon  the  terms 
specified  in  this  section,  and  the  payment  of  ten  per  cent.,  per 
annum,  on  double  the  amount  for  wdiich  the  same  was  sold, 
from  and  after  the  expiration  of  two  years  from  the  date  of 
sale  ;  which  redemption  may  be  made  by  themselves,  or  by 
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any  person  in  their  behalf.  Tenants  in  common  or  joint  ten- joint  tenants 
ants  shall  be  allowed  to  redeem  their  individual  interest  in  common nts  111 
real  property  sold  under  the  provisions  of  this  act,  in  the 
same  manner  and  under  the  terms  specified  in  this  section  for 
the  redemption  of  other  real  property.  Any  redemption 
made  shall  inure  to  the  benefit  of  the  person  having  the  legal 
or  equitable  title  to  the  property  redeemed,  subject  to  the 
right  of  the  person  making  the  same  to  be  reimbursed  by  the 
person  benefited.(l) 

Sec.  211.  If  any  purchaser  of  real  estate,  sold  for  taxes  or  Land  re-soid 
special  assessment,  shall  suffer  the  same  to  be  again  sold  for  Ssuiay  ofC  !,’lu 
taxes  or  special  assessments  before  the  expiration  of  the  last  day  jgf  11(1  annual 
of  the  second  annual  sale  thereafter,  such  purchaser  shall  not  be 
entitled  to  a  deed  for  such  real  property  until  the  expiration  of 
a  like  term  from  the  date  of  the  second  sale,  during  which  time 
the  land  shall  be  subject  to  redemption  upon  the  terms  and  con¬ 
ditions  prescribed  in  this  act,  but  the  person  redeeming  shall  only 
be  required  to  pay,  for  the  use  of  such  first  purchaser,  the  amount 
paid  by  him.  The  second  purchaser  shall  be  entitled  to  the 
redemption  money,  as  provided  for  in  the  preceding  section. 

Sec.  212.  The  books  and  records  belonging  to  the  office  of  Books  and 
the  county  clerk,  or  copies  thereof,  certified  by  said  clerk,  shall  7oSedeVidence. 
be  deemed  prima  facie  evidence  to  prove  the  sale  ef  any  land  or 
lot  for  taxes  or  special  assessments,  the  redemption  of  the  same, 
or  payment  of  taxes  or  special  assessments  thereon.  The 
county  clerk  shall,  at  [the]  expiration  of  his  term  of  office,  pay 
over  to  his  successor  in  office  all  moneys  in  his  hands  received 
for  redemption  from  sale  for  taxes  on  real  estate. 


(1)  On  pay  inf/  redemption  money  it  is  deemed  absolutely  necessary  for  the  clerk 
to  require  the  surrender  of  the  certificate  as  a  condition  precedent  to  paying  over 
the  money.  Or,  in  lieu  of  the  certificate,  satisfactory  proof  by  affidavit  of  the  loss  or 
destruction  thereof,  without  transfer  or  assignment.  Opinion  Auditor  Miner,  May 
29, 1868. 

When y  under  claim  and  color  of  title  all  the  taxes  legally  assessed  are  paid  for 
the  full  period  of  limitation  a  bar  is  created  to  the  redemption  of  any  portion  of 
the  property.  Chickering  ct  at.  v.  Failes  ex  rel.  et  al.,  38  Ill.  II.,  342. 

The  provisions  of  the  limitation  act  of  1839  empowering  minors  to  redeem  land 
sold  for  taxes,  within  three  years  after  attaining  their  majority,  by  paying  to  the 
person  who  has  paid  the  tax,  the  amount  with  interest,  do  not  take  from  them  the 
right  to  redeem  within  one  year  after  his  majority,  by  paying  double  the  amount, 
etc.,  to  the  collector.  Holloway  et  al.  v.  Clark,  27  Ill.  R.,  488. 

In  the  redemption  of  land  belonging  to  infants,  if  the  clerk  has  failed  to  file 
the  affidavit  by  which  the  right  to  redeem  was  established,  the  right  to  redeem  may 
be  shown  if  the  validity  of  the  redemption  is  questioned.  Chapin  v.  Cortenius  et  al., 
15111.  R.,  432. 

Under  the  revenue  laiv  of  1845  lands  sold  for  taxes  were  redeemable,  within 
two  years  by  the  payment  of  double  the  amount  for  which  they  were  sold,  all  taxes 
accruing  after  such  sale,  with  six  per  cent,  interest  on  such  paid  taxes,  if  any  were 
paid,  from  the  first  day  of  May  in  each  year  up  to  the  time  of  payment.  The  act  of 
1853,  amendatory  thereof,  changes  the  rate  of  interest  from  six  to  ten  per  cent.,  but 
fixes  no  certain  day  from  which  it  shall  be  computed,  except  that  it  shall  be  from  the 
day  of  sale,  whenever  that  may  be.  The  “day  of  sale”  here  alluded  to  is  the  day 
on  which  a  sale  might  take  place  in  each  year,  if  the  subsequent  taxes  were  not 
paid,  and  not  the  day  of  the  first  sale  under  which  the  tax  purchaser  claims.  If 
the  purchaser  pays  no  subsequent  taxes  he  can  claim  no  interest.  Comstock  v.  Cover, 
35  Ill.  R.,  470. 
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Tracts  sold  Sec.  213.  Whenever  it  shall  be  made  to  appear,  to  the  satis- 
erroneousiy.  faction  of  the  county  clerk,  that  any  tract  or  lot  was  sold  which 
was  not  subject  to  be  taxed,  or  upon  which  taxes  or  special 
assessments  had  been  paid  previous  to  the  sale,  he  shall  make 
an  entry  opposite  to  such  tracts  or  lots  in  the  sale  and  redemp¬ 
tion  record  that  the  same  was  erroneously  sold,  and  such  entry 
shall  be  'prima  facie  evidence  of  the  fact  therein  stated. 
Purchaser  at  Sec.  214.  When  the  purchaser  at  such  erroneous  sale,  or 
recover^mount  any  one  holding  under  him,  shall  have  paid  any  tax  or  special 
tax.  assessment  upon  the  property  so  sold,  which  has  not  been  paid 

by  the  owner  of  the  property,  he  shall  have  the  right  to  re¬ 
cover  from  such  owner  the  amount  he  has  so  paid,  with  ten  per 
cent,  interest,  as  money  paid  for  the  owner’s  use. 

Receipt  of  Sec.  215.  The  receipt  of  the  redemption  money  of  any  tract 

mone>'Por>erates  °f  ^an(^  or  hy  any  purchaser,  or  the  return  of  the  certificate 
as  release.  0f  purchase  for  cancelation,  shall  operate  as  a  release  of  all  the 
claim  to  such  tract  or  lot,  under  or  by  virtue  of  the  purchase. 

TAX  DEEDS. 


Tax  deeds. 


When 

purchaser  is 
entitled  to  a 
deed. 


Row  to  proceed 


Sec.  216.  Hereafter,  no  purchaser  or  assignee  of  such  pur¬ 
chaser  of  any  land,  town  or  city  lot,  at  any  sale  of  lands  or  lots 
for  taxes  or  special  assessments  due,  either  to  the  State  or  any 
county  or  corporated  town  or  city  within  the  same,  or  at  any 
sale  for  taxes  or  levies  authorized  by  the  laws  of  this  State,  shall 
be  entitled  to  a  deed  for  the  lands  or  lots  so  purchased,  until 
the  following  conditions  have  been  complied  with,  to  wit :  Such 
purchaser  or  assignee  shall  serve,  or  cause  to  be  served,  a  writ¬ 
ten  or  printed,  or  partly  written  and  partly  printed  notice  of 
such  purchase  on  every  person  in  actual  possession  or  occupancy 
of  such  land  or  lot,  and  also  the  person  in  whose  name  the 
same  was  taxed  or  specially  assessed,  if,  upon  diligent  inquiry, 
he  can  be  found  in  the  county,  at  least  three  months  before 
the  expiration  of  the  time  of  redemption  on  such  sale,  in  which 
notice  he  shall  state  when  he  purchased  the  land  or  lot,  in 
whose  name  taxed,  the  description  of  the  land  or  lot  he  has 
purchased,  for  what  year  taxed  or  specially  assessed,  and  when 
the  time  of  redemption  will  expire.  If  no  person  is  in  actual 
possession  or  occupancy  of  such  land  or  lot,  and  the  person  in 
whose  name  the  same  was  taxed  or  specially  assessed,  upon 
diligent  inquiry,  cannot  be  found  in  the  county,  then  such 
person  or  his  assignee  shall  publish  such  notice  in  some  news¬ 
paper  printed  in  such  county,  and  if  no  newspaper  is  printed 
in  the  county,  then  in  the  nearest  newspaper  that  is  published 
in  this  State  to  the  county  seat  of  the  county  in  which  such  land 
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or  lot  is  situated ;  which  notice  shall  be  inserted  three  times, 
the  first  time  not  more  than  five  months,  and  the  last  time  not 
less  than  three  mouths  before  the  time  of  redemption  shall 
expire.  (1) 

Sec.  217.  Every  such  purcnaser  or  assignee,  by  himself  or  Purchaser  or 
agent,  shall,  before  he  shall  be  entitled  to  a  deed,  make  an  make  affidavit 
affidavit  of  his  having  complied  with  the  conditions  of  the for  deed- 
foregoing  section,  stating  particularly  the  facts  relied  on  as 
such  compliance,  which  affidavit  shall  be  delivered  to  the  per¬ 
son  authorized  by  law  to  execute  such  tax  deed,  and  which 
shall  by  him  be  filed  with  the  officer  having  custody  of  the 
record  of  the  lands  and  lots  sold  for  taxes  and  entries  of 
redemption  in  the*county  where  such  lands  or  lots  shall  lie,  to 
be  by  such  officer  entered  on  the  records  of  his  office,  and 
CJirefully  preserved  among  the  files  of  his  office,  and  which 


(1)  A  purchaser  of  land  at  tax  sale  is  not  entitled  to  a  deed  until  the  lapse  of  two 
years ;  a  deed  given  before  that  time  is  not  notice  to  the  grantee  of  the  purchaser,  of 
the  illegality.  A  tax  deed  may  be  good  as  color  of  title,  although  not  so  as  per¬ 
manent  title.  Bowman  v.  Wetting,  39  Ill.  R.,  418. 

A  tax  title  is  purely  technical ,  as  contradistinguished  from  a  meritorious  title, 
and  depends  for  its  validity  upon  a  strict  compliance  with  the  statute;  and  any 
omission,  as  the  seal  of  the  officer  making  it,  will  not  be  corrected  by  a  court  of 
chancery.  A  lies  v.  Hincklee  et  al.,  36  Ill.  R.,  265. 

A  tax  deed  is  sufficient  to  show  claim  and  colorof  title,  if  it  appears  on  its  face  to  be 
regular.  The  person  relying  upon  it  for  that  purpose  is  not  bound  to  show  that  the 
pre-requisites  of  the  statute  have  been  complied  with.  Holloway  et  al.  v.  Clark,  27  Ill. 
R„  486. 

If  an  officer  executes  a  deed  for  land  under  a  sale  for  taxes,  without  notice  having 
been  given  to  the  person  in  whose  name  the  land  was  taxed,  by  personal  service 
thereof  if  he  resides  in  the  county,  or,  if  not,  then  by  publication,  informing  him  of 
the  time  of  the  sale,  and  when  the  time  for  redemption  will  expire,  such  deed  will  be 
inoperative  to  convey  a  title.  And  proof  that  such  notice  has  been  given  is  essential 
to  the  admissibility  of  a  tax  deed  m  evidence.  Holbrook  v.  Fellows,  38  Ill.  R.,  440. 

In  an  action  of  ejectment,  where  the  plaintiff  relied  upon  a  tax  deed,  the  defend¬ 
ant  sought  to  prove  that  the  taxes,  for  the  alleged  non  -  payment  of  which  the  land 
had  been  sold',  had  been  paid  before  the  sale,  and  offered  a  receipt  for  such  taxes 
from  the  collector  for  “teety-seven  dollars.”  The  receipt  also  contained  a  column 
headed  “  total  tax,”  which  footed  up,  in  figures,  $27.  This  was  sufficient  as  explaining 
what  “teety-seten  dollars ”  meant.  Danielsx.  B urso,  40  Ill.  R.,  307. 

Where  the  defendant.'in  ejectment,  n resisting  a  tax  title,  repels  the  presumption 
by  proof  that  the  land  in  controversy  has  been  duly  listed,  the  plaintiff  will  be 
required  to  prove,  affirmatively,  that  there  was  a  proper  listing;  Schuyler  et  al.  v. 
Hall.  11  Ill.  R.,  465 :  Tibbetts  v  Job  et  al.,  11  Ill.  R.,  460. 

A  party  seeking  to  substantiate  a  tax  title  must  exhibit :  first,  a  valid  judg¬ 
ment  against  fhe  land ;  second .  a  valid  precept  authorizing  the  officer  to  make  the 
sale;  and,  third,  a  proper  conveyance  of  the  land  from  the  sheriff.  These  are  [essen¬ 
tial  to  the  validity  of  the  title,  and  none  of  them  can  be  dispensed  with.  Atkins  v. 
Hinman,  2  Glim.  R.,  448. 

The  construction  of  a  tax  deed  in  respect  to  the  description  of  the  land  con¬ 
veyed,  must  be  the  same  as  if  such  description  were  used  in  a  deed  between  private 
individuals.  The  doctrine  of  strict  construction,  as  applied  to  the  execution  of 
naked  statutory  powers,  has  no  application  in  such  cases.  Blakely  vIBestor,  13  111.  R., 
715. 

Courts  of  chancery  will  net  take  jurisdiction  to  try  the  validity  of  tax  titles, 
on  the  grounds  that  they  are  a  cloud.  Springer  v.  Rosette  et  al.,  47  Ill.  R.,  223. 

A  deed  of  land  sold  for  taxes  under  the  revenue  law  of  1839,  mad, e  either  by  the 
officer  making  the  sale  or  his  successor  in  office,  is  valid.  Bestor  'v.  Poivett  et  al.,2 
Gilm.  R.,  727. 

An  auditor’s  deed  to  land,  made  in  pursuance  of  a  sale  for  taxes,  under  the  law  of 
1827,  will  not  show  a  complete  title  in  a  party,  without  proof  that  the  pre-requisites 
of  the  law  have  been  complied  with.  Irving  v.  Brownell,  11  Ill,  R.,  411.  It  has  been 
held  that  if  any  portion  of  a  tax  upon '  which  a  judgment  was  rendered,  was 
illegal,  or  ifthe  judgment  was  for  too  large  a  sum.  even  to  the  extent  of  a  few  cents, 
a  sale  and  tax  deed  based  upon  such  judgment,  would  be  void.  McLauqhlin  v. 
Thompson,  55  Ill.  R.,  249. 
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record  or  affidavit  shall  be  prima  facie  evidence  that  such 
notice  has  been  given.  Any  person  swearing  falsely  in  such 
affidavit,  shall  be  deemed  guilty  of  perjury,  and  punished 
accordingly. 

Sec.  218.  In  case  any  person  shall  be  compelled  to  publish 
such  notice  in  a  newspaper,  then,  before  any  person  who  may 
have  a  right  to  redeem  such  lands  or  lots  from  such  sale  shall 
be  permitted  to  redeem,  he  shall  pay  the  officer  or  person  who 
by  law  is  authorized  to  receive  such  redemption  money,  the 
amount  paid  for  printer’s  fee  for  publishing  such  notice,  for 
the  use  of  the  person  compelled  to  publish  such  notice  as 
aforesaid ;  the  fee  for  such  publication  shall  not  exceed  one 
dollar  for  each  tract  or  lot  contained  in  such  notice. 

Sec.  219.  At  any  time  after  the  expiration  of  two  years 
from  date  of  sale  of  any  real  estate  for  taxes  or  special  assess¬ 
ments,  if  the  same  shall  not  have  been  redeemed,  the  county 
clerk,  on  request,  and  on  the  production  of  the  certificate  of 
purchase,  and  upon  compliance  with  the  three  preceding  sec¬ 
tions,  shall  execute  and  deliver  to  the  purchaser,  his  heirs  or 
assigns,  a  deed  of  conveyance  for  the  real  estate  described  in 
such  certificate. 

Sec.  220.  When  any  person  shall  hold  more  than  one  cer¬ 
tificate  of  purchase  at  the  same  sale,  and  for  the  same  year’s 
tax  or  special  assessment,  the  clerk  shall  on  the  request  of  the 
holder  of  such  certificates,  include  as  many  tracts  or  lots 
described  therein  in  the  deed  of  conveyance  as  such  person 
may  desire,  and  for  which  deed  the  county  clerk  shall  have  a 
fee  of  fifty  cents  for  each  certificate  embraced  therein  :  Pro¬ 
vided,  that  no  greater  fee  than  three  dollars  shall  be  charged 
upon  any  one  deed. 

Sec.  221.  The  deed  so  made  by  the  county  clerk  under  the 
official  seal  of  his  office  shall  be  recorded  in  the  same  manner 
as  other  conveyances  of  real  estate,  and  shall  best  in  the 
grantee,  his  heirs  and  assigns,  the  title  of  the  property  therein 
described  without  further  acknowledgment  or  evidence  of  such 
conveyance,  and  said  conveyance  shall  be  substantially  in  the 
following  form : 


Form  of  deed. 


State  of  Illinois,  \ 

- County.  J 

Whereas  at  a  public  sale  of  real  estate  for  the  non-payment  of 

taxes  made  in  the  county  aforesaid  on  the - day  of - A.  D. 

18 — ,  the  following  described  real  estate  was  sold,  to  wit:  [ here  place 
description  of  the  real  estate  conveyed']  ;  and  whereas,  the  same  not 
having  been  redeemed  from  said  sale,  and  it  appearing  that  the 
nobler  of  the  certificate  of  purchase  of  said  real  estate  has  complied 
with  the  laws  of  the  State  of  Illinois  necessary  to  entitle  [ insert 
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him,  her  or  them]  to  a  deed  of  said  real  estate.  Now,  therefore, 

know  ye,  that  I, - ,  county  clerk  ot  said  county  of - ,  in 

consideration  of  the  premises  and  by  virtue  of  the  statutes  of  the 
State  of  Illinois  in  such  case  provided,  do  hereby  grant  and  convey 

unto - ,  his  heirs  and  assigns  forever,  the  said  real  estate 

hereinbefore  described,  subject,  however,  to  any  redemption  pro¬ 
vided  by  law. 

Given  under  my  hand  and  the  seal  of  our  court  this - day 

of - ,  A.  D.  18  . 

- ,  County  Cleric. 

Sec.  222.  County  clerks  shall  record  the  evidence  upon  Evidence  must 
which  deeds  are  issued,  and  be  entitled  to  the  same  fee  there- be  recorded- 
for  that  may  be  allowed  by  law  for  recording  deeds. 

Sec.  223.  The  foregoing  six  sections  shall  apply  to  all  To  what  sales 
sales  of  real  estate  for  taxes  heretofore  made,  as  well  as  to  FectionsTefer. 
such  sales  for  taxes  and  special  assessments  hereafter  to  be 
made. 

Sec.  224.  Deeds  executed  by  the  county  clerk  as  aforesaid,  Deeds  executed 
shall  be  prtma  facie  evidence  in  all  controversies  and  suits  in  lerk 

relation  to  the  right  of  the  purchaser,  his  heirs  or  assigns,  to  evidence, 
the  real  estate  thereby  conveyed,  of  the  following  facts:  1st. 

That  the  real  estate  conveyed  was  subject  to  taxation  at  the 
time  the  same  was  assessed,  and  had  been  listed  and  assessed 
in  the  time  and  manner  required  by  law.  2d.  That  the  taxes 
or  special  assessments  were  not  paid  at  any  time  before  the 
sale.  3d.  That  the  real  estate  conveyed  had  not  been 
redeemed  from  the  sale  at  the  date  of  the  deed.  4th.  That 
the  real  estate  was  advertised  for  sale  in  the  manner  and  for 
the  length  of  time  required  by  law.  5th.  That  the  real  estate 
was  sold  for  taxes  or  special  assessments,  as  stated  in  the  deed. 

6th.  That  the  grantee  in  the  deed  was  the  purchaser  or 
assignee  of  the  purchaser.  Tth.  That  the  sale  was  conducted 
in  the  manner  required  by  law. 

Sec.  225.  Unless  the  holder  of  the  certificate  for  real  certificate  for 
estate  purchased  at  any  tax  sale  under  this  act,  takes  out  the  unless10 
deed  as  entitled  by  law,  and  files  the  same  for  record  within  holder  takes 
one  year  from  and  alter  the  time  lor  redemption  expires,  the  deed  within 
said  certificate  or  deed,  and  the  sale  on  which  it  is  based, ollcjear- 
shall,  from  and  after  the  expiration  of  such  one  year,  be  abso¬ 
lutely  null.  If  the  holder  of  such  certificate  shall  be  prevented 
from  obtaining  such  deed  by  injunction  or  order  of  any  court,  injunction, 
or  by  the  refusal  of  the  clerk  to  execute'  the  same,  the  time  he 
is  so  prevented  shall  be  excluded  from  the  computation  of  such 
time.  Certificates  of  purchase  and  deeds  executed  by  the 
county  clerk  shall  recite  the  qualifications  required  in  this  certilfcates  and 
section.  deed*  • 
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FORFEITED  PROPERTY. 

Sec.  226.  Each  county  cleric  shall  procure,  at  the  expense 
of  the  county,  a  suitable  record  book,  in  'which  they  shall 
keep  a  record  of  the  real  property  forfeited  to  the  State  under 
the  provisions  of  this  act.  Such  book  shall  be  properly  ruled 
and  headed,  and  proper  columns  provided  for  the  several  taxes 
and  charges,  redemptions  and  sales  thereof. 

Sec.  227.  If  any  person  shall  desire  to  redeem  or  pur¬ 
chase  any  tract  of  land  or  lot  forfeited  to  the  State,  he  shall 
apply  to  the  county  clerk,  who  shall  issue  his  order  to  the 
county  collector,  directing  him  to  receive  from  such  person 
the  amount  due  on  said  tract  or  lot,  which  shall  in  no  case  be 
less  than  ten  per  cent,  in  addition  to  the  tax,  special  assess¬ 
ments,  interest  and  printer’s  fees  due  thereon,  particularly 
describing  the  property  and  setting  forth  the  amount  due ;  and 
upon  presentation  of  said  order  to  the  county  collector,  he 
shall  receive  said  amount  and  give  the  person  duplicate 
receipts  therefor,  setting  forth  a  description  of  the  property 
and  the  amount  received;  one  of  which  shall  be  countersigned 
by  the  county  clerk,  and  when  so  countersigned  shall  be  evi¬ 
dence  of  the  redemption  or  sale  of  the  property  therein 
described,  as  the  case  may  be;  but  no  such  receipt  shall  be 
valid  until  it  is  countersigned  by  the  county  clerk.  The  other 
receipt  shall  be  filed  by  the  county  clerk  in  his  office,  and 
said  clerk  shall  make  a  proper  entry  of  the  redemption  or  sale 
of  the  property  on  the  books  in  his  office,  and  charge  the 
amount  of  the  redemption  or  sale  money  to  the  county  col- 
lector.  In  cases  of  sales,  the  collector  and  clerk  shall  make 
the  receipt  in  the  form  of  a  certificate  of  purchase.  Property 
purchased  under  this  section  shall  be  subject  to  redemption, 
notice,  etc.,  the  same  as  if  sold  at  regular  public  tax  sale. 

Sec.  228.  It  shall  be  the  duty  of  the  county  clerk, 
annually,  wffien  he  makes  return  of  the  amount  of  taxes  levied, 
to  report  to  the  auditor  the  amount  due  the  State  on  account 
of  the  redemption  and  sales  of  such  forfeited  property,  and 
said  auditor  shall  charge  the  same  to  the  collector.  If  the 
collector  who  received  said  redemption  or  sale  money  shall  be 
succeeded  in  office,  he  shall  pay  the  amount  in  his  hands  over 
to  his  successor,  who  shall  pay  said  amount  into  the  State  treas¬ 
ury  when  he  settles  for  the  taxes  of  the  current  year. 

Sec.  229.  The  amount  due  on  lands  and  lots  previously 
forfeited  to  the  State,  and  remaining  unpaid  on  the  first  day  of 
F  November,  shall  be  added  to  the  tax  of  the  current  year,  and 
the  amount  thereof  shall  be  reported  against  the  county  col- 
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lector  with  the  amount  of  the  taxes  for  said  year;  and  the 

amount  so  charged  shall  be  placed  on  the  tax  books,  collected 

and  paid  over  in  like  manner  as  other  taxes.  The  county  county 

1  *11  .  .  ,  i  t  i  J  collector  to  sell 

collector  is  hereby  authorized  to  advertise  and  sell  said  prop-  forfeited 

erty  in  the  manner  hereinbefore  required  by  this  act,  as  if  propertv 

said  property  had  never  been  forfeited  to  the  State.  Said  4?es  continued 

additions  and  sales  shall  be  continued  from  year  to  year  until from  year  to 

«/  «/  year. 

the  taxes  on  said  property  are  paid,  by  sale  or  otherwise. 

Sec.  230.  The  county  board  may  at  any  time  institute  suit  Suite, 
in  an  action  of  debt,  in  the  name  of  the  People  of  the  State 
of  Illinois,  in  any  court  of  competent  jurisdiction,  for  the 
amount  due  on  forfeited  property. 


FINAL  SETTLEMENT  OF  COUNTY  COLLECTOR. 


Sec.  231.  On  or  before  the  third  Monday  in  June,  annu¬ 
ally,  the  county  collector  shall  make  out  and  file  with  the 
county  clerk  a  statement  in  writing,  setting  forth,  in  detail, 
the  name  of  each  person  charged  with  personal  property  tax 
which  he  has  been  unable  to  collect,  by  reason  of  the  removal 
or  insolvency  of  the  person  charged  with  such  tax,  the  value 
of  the  property,  and  the  amount  of  tax,  the  cause  of  inability 
to  collect  such  tax,  in  each  separate  case,  in  a  column  pro¬ 
vided  in  the  list  for  that  purpose.  Said  collector  shall,  at  the 
same  time,  make  out  and  file  with  the  county  clerk  a  similar 
detailed  list  of  errors  in  assessment  of  real  estate,  and  errors 
in  footing  of  tax  books,  giving  in  each  case  a  description  of 
the  property,  the  valuation  and  amount  of  several  taxes  and 
special  assessments,  and  cause  of  error.  The  truth  of  the 
statements  contained  in  such  lists  shall  be  verified  bv  affidavit 

t/ 

of  the  county  collector.  County  collectors,  in  cases  of 
removals  and  insolvencies,  may  give,  as  the  cause  of  inability 
to  collect,  the  same  cause  as  sworn  to  by  the  town  or  district  col¬ 
lectors,  stating  in  their  return  the  fact  that  such  was  the  state¬ 
ment  made  by  the  town  or  district  collector,  and  that  such  tax 
still  remains  uncollected. 

Sec.  232.  If  any  lands  or  lots  shall  be  forfeited  to  the 
State  for  taxes  or  special  assessments,  the  collector  shall  be 
entitled  to  a  credit  in  his  final  settlement,  for  the  amount  of 
the  several  taxes  and  special  assessments  thereon  —  the  county 
to  allow  the  amount  of  printers’  fees  thereon,  and  be  entitled 
to  said  fees  so  allowed,  when  collected. 

Sec.  233.  On  the  third  Monday  in  June  annually,  the 
county  board  shall  settle  with  and  allow  the  county  collector 
credit  for  such  allowance  as  he  may  be  legally  entitled  to. 
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when  county  Sec.  234.  If  there  he  no  session  of  the  county  board  held 
session? nsts  at  the  proper  time  for  settling  and  adjusting  the  accounts  of 
countfi^cie^ith  county  collector,  it  shall  be  the  duty  of  the  collector  to 
y  r  ’  file  the  lists  with  the  county  clerk,  who  shall  examine  said 
lists  and  correct  the  same,  if  necessary,  in  like  manner  as  said 
board  is  required  to  do.  Said  county  clerk  shall  make  an 
^  accurate  computation  of  the  value  of  the  property  and  the 

Del  in  q  lie  lit  t&x  i  4  a  t  i  v 

amount  of  the  delinquent  tax  and  special  assessments 
returned,  for  which  the  collector  is  entitled  to  credit. 

County  clerk  Sec.  235.  The  county  clerk  shall  immediately,  in  either 
certify  to  audi-  case,  certify  to  the  auditor  of  public  accounts  the  valuation  of 
property,  and  the  amount  of  State  taxes  due  thereon,  for 
which  the  collector  may  be  allowed  credit. 

County  clerk  Sec.  236.  The  county  clerk  shall  also,  at  the  same  time, 
authorities ther  certify  to  the  several  authorities  or  persons  with  whom  the 
county  collector  is  to  make  settlement,  showing  the  valuation 
of  property  and  amount  of  taxes  and  special  assessments  due 
thereon  allowable  to  said  collector  in  the  settlement  of  their 
several  accounts. 

Sec.  237.  The  auditor  and  other  proper  autnorities  or  per¬ 
sons  shall,  in  their  final  settlements  with  the  collector,  allow 
him  credit  for  the  amount  so  certified  :  Provided ,  that  if  the 
auditor  or  such  other  proper  authoiiities  or  persons  shall  have 
reason  to  believe  that  the  amount  stated  in  said  certificate  is 
not  correct,  or  that  the  allowance  was  illegally  made,  he  or 
they  shall  return  the  same  for  correction ;  and  when  the  same 
shall  appear  to  be  necessary,  in  the  opinion  of  the  auditor  or 
such  other  proper  authorities  or  persons,  he  or  they  shall  des¬ 
ignate  and  appoint  some  competent  person  to  examine  the  col¬ 
lector’s  books  and  settlement,  and  the  person  so  designated 
and  appointed  shall  have  access  to  the  collector’s  books  and 
papers,  appertaining  to  such  collector’s  office  or  settlement,  for 
the  purpose  of  making  such  examination, 
county  board  Sec.  238.  In  all  cases  when  the  adjustment  is  made  with 
ment  madettle’ the  county  clerk,  the  county  board,  shall,  at  the  first  session 
?derkCOunty  thereafter,  examine  such  settlement,  and  if  found  correct  shall 
enter  an  order  to  that  effect ;  but  if  any  omission  or  error  is 
found,  said  board  shall  cause  the  same  to  be  corrected,  and 
a  correct  statement  of  the  facts  in  the  case  forwarded  to  the 
auditor  and  other  proper  authorities  or  persons,  who  shall  cor¬ 
rect  and  adjust  the  collector’s  accounts  accordino-Ww 
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Sec.  239.  On  or  before  the  tenth  day  of  April,  annually,  Partial  settle- 
after  he  has  made  settlement  with  town  or  district  collectors,  coiietctors.°unt> 
the  county  collector  shall  make  a  sworn  statement,  show  the  Sworn  state- 

v  ’  XHGIlt 

total  amounts  of  each  kind  of  tax  received  by  him  from  town 
or  district  collectors,  and  the  total  amount  of  each  collected 
by  himself — which  statement  shall  be  filed  in  the  office  of  the 
county  clerk. 

Sec.  240.  The  clerk  shall  immediately,  on  the  receipt  of  cierk  certify 
such  statement,  certify  to  the  auditor  and  to  other  proper  ^he^authori-1 
authorities  or  persons,  the  amount  for  which  the  collector  is ties- 
required  to  settle  with  them,  severally. 

Sec.  241.  The  county  collector  shall,  on  or  before  the  when  collector 
fifteenth  day  of  April  following,  pay  over  to  the  State  treasurer  taJes?o the' er 
the  taxes  in  his  hands,  payable  to  the  State  treasury,  as  shown  state  treasurer, 
by  the  statement  required  by  section  two  hundred  and  thirty- 
nine  of  this  act. 

Sec.  242.  The  failure  of  any  county  collector  to  obtain  judg-  collector  to 
ment  shall  not  prevent  him  from  presenting  his  statement  of  ?^ai^ent 
credits,  and  making  settlement  for  taxes  and  special  assess¬ 
ments  in  his  hands,  at  the  time  required  by  this  act ;  but  if, 
from  no  fault  of  the  collector,  he  fail  to  obtain  judgment  and 
sale  of  delinquent  real  estate  at  the  time  required  by  this  act, 
he  shall  be  allowed,  in  his  settlements,  a  temporary  credit  for 
the  amount  of  taxes  and  special  assessments  in  such  delinquent 
list,  which  delinquent  taxes  and  special  assessments  shall  be 
accounted  for  and  paid  immediately  after  sale  is  had. 

Sec.  243.  He  shall,  within  the  same  time,  pay  over  to  the  shall  pay  to 
other  proper  authorities  or  persons,  the  amounts  so  shown  to  be  authorities, 
in  his  hands,  and  payable  to  them. 

Sec.  244.  The  county  collector  shall  report  and  pay  over  shall  report^ 
the  amount  of  tax  and  special  assessments,  due  to  towns,  dis- taxes  due' er 
tricts,  cities,  villages,  corporations  and  persons,  collected  by towns- etc- 
him  on  delinquent  property,  at  least  once  in  every  ten  days, 
when  demanded  by  the  proper  authorities  or  persons. 

Sec.  245.  Any  county  collector  failing  to  make  the  reports  Failure  to  ma  e 
and  payments  hereinbefore  required,  for  five  days  after  the  payments, 
time  specified  for  that  purpose,  or  after  demand  made  as  afore¬ 
said,  the  auditor  or  such  other  authorities  or  persons,  may 
bring  suit  upon  the  collector’s  bond. 

Sec.  246.  If  any  county  collector  fails  to  account  and  pay 
over,  as  required  in  the  preceding  sections,  his  office  may  be 
declared  vacant  by  the  county  board,  or  by  any  court  in  which 
suit  is  brought  on  his  official  bond. 
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Sec.  247.  The  county  clerk  shall  make  out  and  deliver  to 
the  county  collector,  as  soon  as  adjustment  is  made  with  the 
county  board  or  county  clerk,  annually,  the  statements,  certifi¬ 
cates  and  lists  appertaining  to  the  settlement  of  the  accounts 
of  such  collector ;  which  statement,  certificates  and  lists  shall 
be  made  out  in  proper  form,  under  his  seal  of  office,  on  blanks 
which  it  is  hereby  made  [the]  duty  of  the  auditor  to  furnish, 
annually,  for  that  purpose.  The  collector  shall  deliver  the 
same  at  the  office  of  the  auditor,  and  make  a  final  settlement 
of  his  accounts, and  pay  the  amount  due  the  State  into  the  State 
treasury  on  or  before  the  first  day  of  July  next  after  receiving 
the  tax  books  :  Provided ,  that  in  all  cases  where  the  statements, 
certificates  and  lists  appertaining  to  the  final  settlement  of  a 
collector  are  on  file  with  the  auditor,  on  or  before  the  first  day 
of  July,  the  auditor  shall  not  charge  interest  on  the  balance 
found  due  on  the  account  of  such  collector,  for  fifteen  davs  after 
mailing  said  auditor’s  statement,  showing  balance  due  the  State 
on  such  collector’s  account :  Provided ,  further ,  that  this  section 
shall  not  be  held  to  relieve  any  collector  from  the  payment  of 
interest  charged  on  his  account  by  reason  of  failure  to  make 
payment  to  the  State,  at  other  time  or  times,  as  required  by 
this  or  any  other  act  of  the  General  Assembly  of  this  State. 

Sec.  248.  The  county  clerk  shall  furnish  a  duplicate  copy 
of  said  statement,  duly  certified,  whenever  requested  so  to  do 
by  the  auditor.  If  the  statement  of  credits  herein  required, 
or  any  of  the  items  therein,  are  objected  to  by  the  auditor,  he 
shall  return  the  statement  to  the  county  clerk,  stating  his 
objections,  and  said  clerk  shall  examine  and  correct  or  explain 
the  same  satisfactorily,  and  return  the  statement  to  said 
auditor. 

Sec.  249.  If  any  collector  shall  have  paid,  or  may  hereafter 
pay,  into  the  State  treasury,  any  greater  sum  or  sums  of  money 
than  are  or  may  be  legally  and  justly  due  from  such  collector, 
after  deducting  abatements  and  commissions,  the  auditor  shall 
issue  his  warrant  for  the  amount  so  overpaid,  which  shall  be 
paid  out  of  the  fund  or  funds  so  overpaid  on  said  warrant. 

Sec.  250.  Upon  ascertaining  the  amount  due  to  the  State 
from  any  collector  or  other  person,  the  auditor  shall  give  such 
person  a  statement  of  the  amount  to  be  paid,  and  upon  the 
presentation  of  such  statement  to  the  State  treasurer,  and  the 
payment  of  the  sum  stated  to  be  due,  the  treasurer  shall  give 
duplicate  receipts  therefor,  one  of  which  shall  be  filed  in  the 
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auditor’s  office,  and  entered  in  a  book  to  be  kept  for  that  pur¬ 
pose,  and  the  other  shall  be  countersigned  by  the  auditor  and 
delivered  to  the  person  making  the  payment ;  and  no  payment 
shall  be  considered  as  having  been  made  until  the  treasurer’s 
receipt  shall  be  countersigned  by  the  auditor  as  aforesaid. 

Sec.  251.  Any  collector  failing  to  pay  into  the  State  tineas- Collector 
ury  the  amount  due  to  the  State,  on  his  account  for  State  andfaili“?ti?Pfty 
other  taxes,  at  the  time  or  times  required  by  this  act,  shall  treasury, 
pay  interest  at  the  rate  of  ten  per  cent,  per  annum  from  the 
time  the  same  became  due  under  this  act  until  the  same  is 
paid ;  and  it  shall  be  the  duty  of  the  auditor  to  charge  such 
interest  to  the  account  of  every  collector  failing  to  pay  at  the 
time  or  times  required  by  this  act.  In  no  case  shall  the 
auditor  be  permitted  to  remit  such  interest  unless  satisfactory 
evidence  from  the  county  board  is  presented  to  him,  showing, 
by  official  action  taken  by  such  board,  lawful  cause  why  the 
collector  could  not  pay  over,  in  part  or  in  whole,  the  amount 
due  on  such  collector’s  account  with  the  State. 

Sec.  252.  Upon  the  final  settlement  of  any  account  with  Duplicate 
the  State,  the  auditor  shall  give  the  collector  duplicate  certifi- 
cates,  under  his  seal  of  office,  setting  forth  that  said  collector  settlement, 
has  settled  and  paid  into  the  State  treasury  the  full  amount 
due  from  him  on  said  account ;  and  it  shall  be  the  duty  of  the 
collector  to  file  one  of  said  certificates  in  the  office  of  the0  fil  d  ifc- 
county  clerk,  on  or  before  the  first  day  of  August  next  after  county  clerk, 
receiving  the  tax  books.  If  any  collector  shall  neglect  or 
refuse  to  file  one  of  said  certificates  as  above  required,  the 
county  clerk  shall  leave  a  written  notice  at  the  office  of  said 
collector,  requiring  him  to  appear  before  the  county  court,  at 
the  September  term  thereof,  and  show  cause  why  he  has  not 
filed  the  certificate  aforesaid;  and  if  the  collector  shall  not 
show  that  he  has  paid  over  the  full  amount  due  from  him,  and 
made  a  final  settlement  with  the  State  and  county,  or  that  he 
has  a  lawful  excuse  for  failing  to  do  so,  his  office  as  collector 
and  treasurer  shall  be  declared  vacant  by  said  court,  and  the  ?^cantdCClarCd 
same  filed  as  in  other  cases  of  vacancy  by  reason  of  death  or 
otherwise. 

LIENS  OF  TAXES. 

Sec.  253.  The  taxes  assessed  upon  real  property  shall  be  a  Lien  on  real 
lien  thereon  from  and  including  the  first  day  of  May,  in  theproperty‘ 
year  in  which  they  are  levied,  until  the  same  are  paid.(l) 


(1)  The  payment  of  taxes  by  any  person  extinguishes  them,  and  if  a  volun¬ 
tary  attempt  is  made  to  pay  them  a  second  time,  the  last  will  be  considesed  a 
gratuity  to  the  taxing  power.  Morrison  v.  Kelly,  22  Ill.  XL,  626. 
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Sec.  254.  The  taxes  assessed  upon  personal  property  shall 
be  a  lien  upon  the  personal  property  of  the  person  assessed, 
from  and  after  the  time  the  tax  books  are  received  by  the 
collector. 

Sec.  255.  Personal  property  shall  be  liable  for  taxes 
property  liable  levied  on  real  property,  and  real  property  shall  be  liable  for 

lOF  tEX  Oil  r6El.  A  x  «/  '  it  t' 

taxes  levied  on  personal  property,  but  the  tax  on  personal 
Real  property  property  shall  not  be  charged  against  real  property,  except  in 
cases  of  removals,  or  where  said  tax  cannot  be  made  out  of 
the  personal  property;  but  the  tax  on  real  property  may 
be  made  out  of  personal  property  at  any  time  after  the 
tax  becomes  due,  by  any  collector  having  the  tax  books 
in  his  hands,  by  distraint  and  sale,  in  the  manner  provi¬ 
ded  in  this  act:  Provided ,  That  judgment  against  real 

property  for  non-payment  of  taxes  thereon,  shall  not  be 
prevented  by  showing  that  the  owner  thereof  was  pos¬ 
sessed  of  personal  property  subject  to  distraint;  and  no  person 
shall  be  subject  to  have  his  personal  property  distrained  and 
sold  for  tax  on  real  estate,  which  mav  have  been  listed  and 


Proviso. 


assessed  in  his  name,  when  he  makes  oath,  or  otherwise  satis¬ 
fies  the  collector  that  he  did  not  own  such  real  property  on  the 
preceding  first  day  of  May. 

Lien  of  agent  Sec.  256.  When  property  is  assessed  to  any  person  as 

for  tax.  agent  for  another,  or  in  a  representative  capacity,  such  person 
shall  have  a  lien  upon  such  property,  or  any  property  of  his 
principal  in  his  possession,  until  he  is  indemnified  against  the 
payment  thereof,  or  if  he  has  paid  the  tax,  until  he  is  reim¬ 
bursed  for  such  payment. 


The  taxes  of  any  year  may  be  paid  at  any  time  before  sale.  Cofield  v.  Farnj, 
19  111.  R.,  183. 

The  word  “paid,”  on  a  collector’s  book,  opposite  a  tract  of  land,  is  not  evi¬ 
dence  that  the  taxes  were  paid  by  the  person  in  whose  name  the  land  is  listed. 
Irwin  v.  Miller ,  23  Ill.  R.,  401. 

A  tax  receipt,  which  simply  shows  that  “dollars”  were  received,  and  fails  to 
sfete  that,  whatever  amount  was  received,  was  in  full  of  the  taxes  assessed,  and 
there  is  no  character  opposite  the  figures  to  indicate  what  they  are  designed  io  repre¬ 
sent,  is  fatally  defective.  But  in  using  the  receipt  under  the  seven  years’  limitation 
act,  where  it  simply  means  the  year  for  which  the  taxes  were  paid,  without  giving 
the  day  or  month  when  it  was  given,  it  is  sufficient  as  showing  the  payment  of  the 
taxes  assessed  for  that  year.  Cook  v.  Norton  et  al.,  43  Ill.  R. 

A  tax  receipt  which  erroneously  states  the  number  of  acres  in  a  tract  of  land,  but 
describes  a  legal  sub-division,  is  good :  the  statement  of  the  quantity  is  immaterial. 
Morrison  et  al.  v.  Norman  et  al.,  47  Ill.  R.,  478. 

The  receipt  describing  the  premises  upon  which  the  taxes  were  paid,  by  No.  5 
placed  in  a  column  headed  “lot,”  and  9  in  the  next  column  headed  “block,  then 
followed  the  figure  8  in  the  column  headed  “lot,”  but  with  no  number  opposite 
thereto  in  the  column  headed  “  block.”  Held,  that  this  description  was  sufficient  to 
justify  the  inference,  nothing  appearing  to  the  contrary,  that  lot  was  in  the  same 
block  as  lot  5.  paniels  v.  Barso,  40  Ill.  R.,  307. 

An  affidavit  of  loss  of  receipts  might  authorize  proof  of  their  contents,  but 
not  the  introduction  of  the  collector’s  book  to  prove  the  word  “  paid  ”  entered  on 
them,  the  contents  ot  such  receipts.  Irwin  v.  Miller,  23  Ill.  R.,  401. 

Where  taxes  havebeeu  paid  upon  property  legally  liable  to  taxation,  they  cannot 
be  recovered  back,  although  the  assessment  was  informal  and  irregular, 'and  not 
strictly  in  conformity  with  the  statute,  or  the  statute  itself  defective  in  respect  to  the 
manner  in  which  the  assessment  is  directed  to  be  made.  Board  •(  Supervisors  of 
Stephenson  Co.  y.  Manny,  56  Ill.,  160. 
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WHO  NOT  ELIGIBLE  AS  BONDSMAN. 

Sec.  257.  No  judge  of  the  county  court,  chairman  of^^^|^sot 
the  county  board,  clerk  of  the  circuit  court,  county  clerk,  bondsmen, 
sheriff,  deputy  sheriff  or  coroner,  shall  be  permitted  to  be 
a  surety  on  the  bond  of  a  county,  town,  district  or  deputy 
collector  or  county  treasurer. 

LIABILITY  ON  BONDS. 

Sec.  258.  The  bond  of  every  county,  town  or  district  col- Bond  of  col¬ 
lector  shall  be  held  to  be  security  for  the  payment  by  such  security61^  as 
collector  to  the  State  treasurer,  county  treasurer,  and  the  sev¬ 
eral  cities,  towns  and  villages,  and  proper  authorities  and  per¬ 
sons,  respectively,  of  all  taxes  and  special  assessments  which 
may  be  collected  or  received  by  him  on  their  behalf,  by  virtue 
of  any  law  in  force  at  the  time  of  giving  such  bond,  or  that 
may  be  passed  or  take  effect  thereafter. 

Sec.  259.  Upon  the  failure  of  any  collector  to  make  settle- Duty  of  auditor 
ment  with  the  auditor  or  to  pay  money  into  the  State  treas- collector  a>°sct- 
ury,  as  required  by  law,  it  shall  be  the  duty  of  the  auditor  to tle- 
sue  the  collector  and  his  securities  upon  the  bond  of  such  col¬ 
lector,  and  take  such  proceedings  thereon  as  shall  be  neces¬ 
sary  to  protect  the  interests  of  the  State. 

Sec.  260.  When  suit  is  prosecuted  by  the  auditor,  it  may  where  suit 
be  instituted  in  either  division  of  the  supreme  court,  or  inmaybe brought 
Sangamon  county  circuit  court,  or  in  any  court  of  record  in 
this  State,  having  jurisdiction  of  the  amount. 

Sec.  261.  When  suit  has  been  instituted  by  the  auditor, 
any  party  aggrieved  may  proceed  under  judgment  obtained, 
by  writ  of  inquiry  of  damages,  as  in  other  cases  on  bonds. 

Sec.  262.  Cities,  towns,  villages,  or  corporate  authorities  cities  and 
or  persons,  aggrieved,  may  prosecute  suit  on  the  bond  of  any 
collector,  for  their  use,  in  any  court  having  competent  juris¬ 
diction,  whether  the  bond  has  been  put  in  suit  of  judgment 
obtained  thereon,  by  the  auditor,  or  not ;  and  in  case  of  judg¬ 
ment  thereon  the  auditor  may,  if  he  shall  so  elect,  have  a 
writ  of  inquiry  of  damages,  for  any  amount  that  may  be  due 
to  the  State  treasury  from  such  collector. 

Sec.  268.  The  State  shall  pay  like  fees  as  are  or  may  be  Fees,  how  to 
allowed  by  law  in  suits  between  individuals  ;  and  in  all  cases  be  paid- 
when  the  State  is  plaintiff,  it  shall  advance  and  pay  such  fees 
in  like  manner  as  individuals  are  required  to  advance  and  pay 
fees :  and  when  the  State  becomes  the  purchaser  of  real  prop¬ 
erty  sold  on  execution,  for  any  debt  due  the  State,  the  officer 
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selling  such  real  estate  shall  be  entitled  to  like  commissions  as 
he  would  have  been  entitled  to  had  such  property  been  pur¬ 
chased  by  an  individual  —  said  fees  and  commissions  to  be  paid 
on  the  warrant  of  the  auditor,  out  of  any  money  in  the  treas¬ 
ury  appropriated  for  that  purpose  ;  and  when  such  fees  are 
collected  they  shall  be  paid  into  the  State  treasury. 

SALE  OF  REAL  ESTATE  ON  EXECUTION  IN  BEHALF  OF  TIIE 

STATE - REDEMPTION. 

Sec.  264.  When  real  estate  shall  be  levied  upon  to  satisfy 
any  judgment  in  favor  of  the  State,  it  shall  be  the  duty  of 
the  officer  making  such  levy  to  transmit,  by  mail,  to  the  audi¬ 
tor,  at  least  twenty  days  before  the  day  of  sale,  a  correct 
statement,  showing  the  description  and  value  of  said  property, 
in  cash  ;  the  truth  of  said  statement  shall  be  attested  by  the 
oath  of  said  officer.  Said  officer  shall,  at  the  same  time,  fur¬ 
nish  the  auditor  with  an  abstract  of  title  of  the  property  lev¬ 
ied  upon,  the  expense  thereof  to  be  charged  and  collected  as 
costs.  And  the  auditor  is  hereby  authorized  and  required  to 
purchase,  in  his  name,  for  the  use  of  the  People  of  the  State 
of  Illinois,  at  a  price  not  exceeding  two -thirds  of  said  value, 
so  much  of  said  property  as  may  be  required  to  pay  the 
amount  of  the  judgments  and  costs  aforesaid  ;  and  it  shall  be 
the  duty  of  the  officer  making  such  sale  to  forward  to  the 
auditor  a  certificate  of  purchase,  and  make  his  return,  as 
required  in  other  cases  of  sales  on  execution.  Any  person 
desiring  to  redeem  all  or  part  of  said  property  from  such  sale, 
shall  pay  the  amount  of  redemption  money  into  the  State 
treasury,  and  thereupon  the  auditor  shall  indorse  such  pay¬ 
ment  on  the  back  of  the  certificate  of  purchase  aforesaid,  and 
deliver  it  to  the  person  so  paying,  which  shall  have  the  same 
effect  as  redemptions  have  in  other  cases ;  bnt  no  real  estate 
purchased  as  aforesaid  shall  be  considered  redeemed  from  such 
sale  until  the  redemption  money  is  paid  into  the  State  treas¬ 
ury.*  Such  certificate  may  be  recorded  in  the  recorder’s  office 
of  the  county  in  which  such  real  property  is  situated,  and 
shall  operate  as  a  release  of  record  of  such  property. 

Sec.  265.  All  moneys  received  by  any  sheriff  or  other 
officer,  on  execution,  in  behalf  of  the  State,  shall  be  paid  by 
such  officer  to  the  State  treasurer,  or  to  the  collector  of  his 
county,  as  may  be  directed  by  the  auditor,  within  twenty 
days  after  demand  is  made  by  said  auditor.  Said  demand 
may  be  made  by  any  person  authorized  by  the  auditor. 
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Sec.  266..  If  any  real  estate,  purchased  by  the  State  on  unredeemed 
execution,  shall  not  be  redeemed  within  the  time  required  by  stSe'deec?  t0 
law,  it  shall  be  the  duty  of  the  auditor  to  obtain  a  deed  or 
deeds  therefor  ;  which  he  shall  cause  to  be  recorded  in  a  book 
kept  for  that  purpose  in  his  office,  and  shall  take  such  steps 
as  he  shall  deem  necessary  to  protect  the  timber  or  fixtures 
thereon  from  being  lost  or  destroyed. 

DOUBLE  PAYMENT  AND  ASSESSMENT — REFUNDING. 

Sec.  267.  Whenever  the  taxes  on  the  same  property  shall  Payinent  of 
have  been  paid  more  than  once,  for  the  same  year,  by  differ-  enTciaimaiits1" 
ent  claimants,  the  county  collector  shall  make  a  return  to  the 
county  clerk  of  all  such  surplus  taxes  so  received  by  him, 
together  with  the  names  of  the  several  claimants  thus  paying. 

Certified  copies  of  said  return,  or  of  record  thereof,  by  the 
county  clerk,  or  of  the  county  clerk’s  report,  by  the  auditor, 
shall  be  prima  facie  evidence  in  all  courts,  when  the  same 
shall  come  in  question,  of  the  payment  of  tax  on  the  property 
therein  described  for  the  year  or  years  therein  mentioned. 

The  county  clerk  shall  make  a  full  record  of  all  such  cases, 
and  transmit  a  certified  copy  thereof  to  the  auditor,  who  shall 
charge  such  collector  with  the  portion  of  such  surplus  taxes 
belonging  to  the  State.  The  town  or  district  collectors  shall 
report  such  cases  to  the  county  collector,  and  he  to  the 
county  clerk. 

Sec.  268.  If  any  real  property  shall  be  twice  assessed  for  Double 
the  same  year,  or  assessed  before  it  becomes  taxable,  and  the  assessments* 
taxes  so  erroneously  assessed  shall  have  been  paid,  either  at  ^ 
sale  or  otherwise,  or  having  been  paid  twice  by  different  claim-  erroneously 
ants,  the  county  board,  on  application  of  the  person  paying  thefe0ld' 
same,  or  his  agent,  and  being  satisfied  of  the  facts  in  the  case, 
shall  cause  the  State  and  county  taxes  to  be  refunded  pro  rata  Ufind°r  shaH 
by  the  State  and  county ;  and  the  city  and  incorporated  town 
or  village  taxes  and  special  assessments,  by  the  city  or  incor¬ 
porated  town,  village  or  other  proper  authorities  or  persons. 

If  any  countys,  town  or  district  collector  shall  receive  the  taxes 
or  special  assessments  properly  due  on  any  real  property,  and 
the  same  shall  afterwards  be  sold  for  said  taxes  or  special  assess¬ 
ments,  he  shall  refund  to  the  purchaser  thereof  if  applica¬ 
tion  be  made  within  three  years  from  the  date  of  said  sale,  Limitatlon- 
double  the  amount  of  purchase  money  and  all  expenses  of 
advertising  said  real  estate  under  this  act,  requiring  real  estate 
purchased  at  tax  sales  to  be  advertised,  including  cost  of  deeds. 

Any  collector  neglecting  or  refusing  to  pay  as  required  by 
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this  section,  shall  be  liable  to  the  county,  or  person  in  interest, 
in  an  action  of  debt  in  any  court  having  jurisdiction. (1) 

WHEN  RECORDS  ARE  DESTROYED. 

_  t  ,  Sec.  269.  When  assessment  rolls  or  collector’s  books,  in 

Destruction  of  .  .  ’ 

assessment  whole  or  in  part,  ol  any  county,  town,  city,  incorporated  vil- 

lec tor’s  books,  lage  or  district,  shall  be  lost  or  destroyed  by  any  means  what¬ 
ever,  a  new  assessment,  or  new  books,  as  the  case  may  require, 
shall  be  made  under  the  direction  of  the  county  board.  Said 
board  shall,  in  such  cases,  fix  reasonable  times  and  dates  for  per¬ 
forming  the  work  of  assessment,  equalization,  levy,  extension 
and  collection  of  taxes,  and  paying  over  the  same,  or  making 
new  books,  as  the  circumstances  of  the  case  may  require.  All 
the  provisions  of  this  act  shall  apply  to  the  dates  fixed  by  the 
county  board,  in  the  same  manner  that  they  apply  to  the  dates 
for  similar  purposes,  as  fixed  by  this  aet.  The  county  board 
is  hereby  fully  empowered  to  select  and  appoint  persons,  where 
it  may  find  the  same  necessary,  to  carry  into  effect  the  provi¬ 
sions  of  this  section. 


OTHER  DUTIES  OF  AUDITOR. 

Sec.  270.  Whenever  it  shall  come  to  the  knowledge  of  the 
auditor  that  any  county,  township,  city,  district  or  town,  or 
any  well  -  defined  locality  thereof,  or  any  particular  class  of  pro¬ 
perty  therein,  has  heretofore  been  or  may  hereafter  be  released, 
from  any  cause  whatever,  from  its  just  proportion  of  State 
tiiereiu  audlt°r  taxes,  said  auditor  shall  cause  suit  to  be  commenced  in  an  action 
of  debt,  in  the  name  of  the  People  of  the  State  of  Illinois, 
either  against  the  municipality  or  against  the  property  unjustly 
released  from  taxation,  or  the  owners  thereof,  for  the  amount 
of  such  tax,  in  the  supreme  court  of  this  State,  in  either  divi¬ 
sion  thereof ;  and  when  judgment  may  be  recovered  in  any 
such  case,  the  auditor  shall  levy  a  rate  of  tax  on  the  equalized 
valuation  of  all  property  or  particular  class  of  property  in  such 


Property 
released  from 
taxation. 


(1)  The  evidence  on  which  the  State  tax  is  refunded  is  the  certificate  of  the 
county  clerk,  showing  the  action  of  the  board  of  supervisors.  The  certificate  should 
describe  the  property  and  show  the  years  tax  sold  for  or  paid,  or  both,  the  amount 
of  State  and  county  tax  separate,  and  the  cause  of  error.  Opinion  Auditor 
Lippincott,  December  28, 1869. 

After  a  deed  has  been  given,  erroneous  sales  can  only  be  canceled  by  the  voluntary 
return  of  the  deed.  Opinion  Auditor  Lippincott,  August  20;  1869. 

In  no  case  can  the  State  be  compelled  to  refund  a  tax  voluntarily  paid,  upon  a 
claim  of  technical  illegality  in  the  assessment,  provided  the  property  on  which  it 
was  paid  was  legally  taxable.  People  ex  rel.  v.  Miner,  46  Ill.  R.,  374. 

There  is  no  law  requiring  the  county  or  State  tax  to  be  refunded  on  personal  pro- 

Serty,  however  erroneously  taxed.  Opinion  Auditor  Miner,  October  11.  1867; 
auuary  17, 1868;  Septemper  14, 1867.  Opinion  Auditor  Lippincott,  July  26,  1869. 
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county,  township,  city,  district,  town  or  locality,  as  the  case 
may  be,  as  will  pay  the  State  the  amount  of  such  judgment 
and  costs ;  and  it  shall  be  the  duty  of  the  county  clerk  of  the 
proper  county  to  extend  such  rate  of  tax  with  the  State  tax 
of  the  year  directed  in  the  auditor’s  certificate.  Any  county  ?efusingCtork 
clerk  neglecting  or  refusing  to  extend  such  rate,  as  certified  to removaian<T 
him  by  the  auditor,  shall  be  removed  from  his  office,  and  in fine  for- 
addition  thereto  shall  be  subject  to  a  fine  of  five  thousand  dol¬ 
lars,  and  damages  caused  by  such  neglect  or  refusal,  to  be 
sued  for  by  the  auditor,  in  an  action  of  debt,  in  the  name  of  the 
People  of  the  State  of  Illinois,  in  either  division  of  the  supreme 
court  of  this  State :  Provided ,  that  in  cases  where  the  auditor  Proviso, 
and  proper  local  authorities  of  the  proper  municipality  can 
arrange  to  make  such  levy  to  reimburse  the  State  in  such 
cases,  without  suit,  the  auditor  is  hereby  authorized  to  pursue 
such  course. 

Sec.  271.  The  auditor  is  authorized  to  sell,  transfer  and  Auditor 
convey,  by  deed,  any  and  all  real  estate  that  may  have  been  SihreaPesi£e. 
heretofore,  or  may  be  hereafter,  purchased  or  take  in  payment,  to 
satisfy  any  judgment  or  any  execution  in  favor  of  the  State, 
by  this  State  or  by  any  officer  of  this  State,  for  the  benefit  and 
use  of  the  State,  to  any  person  or  persons  who  may  pay  into 
the  State  treasury  the  full  amount  paid  by  the  State  for  said 
property,  including  costs,  and  six  per  cent,  interest  thereon, 
from  the  date  of  said  sale  to  the  time  of  such  payment :  Pro-  Proviso 
vided ,  that  the  sale  of  the  real  estate,  in  part  or  in  whole,  may 
be  made  at  such  price,  not  less  than  the  price  paid  for  such 
part  or  the  whole  of  the  property,  as  the  case  may  be,  as  the 
judge  of  the  county  court,  chairman  of  the  county  board,  and 
the  sheriff  of  the  county  in  which  the  estate  is  situated,  shall 
certify  the  same  to  be  worth ;  or,  if  not  sold  in  one  year  from 
and  after  the  expiration  of  the  time  of  redemption  now  or  here¬ 
after  allowed  by  law,  said  property  may,  if  the  auditor  thinks 
the  valuation  fair,  be  sold  by  said  auditor  upon  and  for  any 
valuation  of  said  property  which  may  be  apprised  and  certified 
by  the  judge  of  the  county  court,  chairman  of  the  county  board  coumy  judge, 
and  sheriff  of  the  county  in  which  such  property  is  situated. 

Sec.  272.  On  the  first  day  of  May  in  each  year,  or  as  Auditor  obtain 
soon  thereafter  as  practicable,  the  auditor  shall  obtain  from  abstracts, 
the  United  States  land  office  in  this  State  abstracts  of  the 
lands  entered  and  located,  and  not  previously  obtained,  and 
shall,  at  the  same  time,  obtain  from  the  Illinois  Central  rail¬ 
road  and  canal  offices  abstracts  of  the  Central  railroad  and 
canal  lands  sold.  Upon  the  receipt  of  said  abstracts,  the 
auditor  shall  cause  them  to  be  transcribed  into  the  tract  books 
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Auditor  shall 


in  his  office,  and  shall,  without  delay,  cause  abstracts  of  the 
lands  in  each  county,  including  school  lands  reported  to  his 
office  as  having  been  sold,  to  be  made  out  and  forwarded  by 
mail  to  the  county  clerks  of  the  several  counties;  and  said 
clerks  shall  cause  such  abstracts  to  be  transcribed  into  the 
tract  book,  and  filed  in  their  office.  The  expense  of  procur¬ 
ing  and  furnishing  the  abstracts  required  by  this  section,  shall 
be  paid  by  the  auditor  out  of  the  appropriation  for  the  expen¬ 
ses  of  his  office. 

Sec.  273.  It  shall  be  the  duty  of  the  auditor  to  make  ou-t 
c?e?k1 * * * SwithUnty  and  forward  to  each  county  clerk,  from  time  to  time,  for  the 
fonns-  use  of  such  clerks  and  other  officers,  suitable  forms  and 

instructions ;  and  all  such  instructions  shall  be  strictly  com¬ 
plied  with  by  the  officers  in  the  performance  of  their  respec¬ 
tive  duties.  He  shall  give  his  opinion  and  advice  on  all  ques¬ 
tions  of  doubt  as  to  the  true  intent  and  meaning  of  the 
provisions  of  this  act.(l) 

Sec.  274,  The  auditor  shall,  as  soon  as  practicable  after 
dStribiftion  of  the  passage  of  this  act,  cause  the  same  to  be  correctly  printed 
tins  act.  jn  pamphlet  form,  and  transmit  to  each  county  clerk  a  suffi¬ 
cient  number  of  copies  thereof  for  the  use  of  the  several 
county,  town  and  district  officers;  and  said  clerk  shall  deliver 
the  same  to  the  proper  officers. 

„  4  ,  ,  Sec.  275.  The  county  clerks  of  the  several  counties  shall, 

shall  report  list  annually,  report  to  the  auditor  a  list  of  the  swamp  and  over- 
amp  lands,  flowed  land  sold  in  their  respective  counties  for  the  year 
ending  on  the  first  day  of  May,  and  the  auditor  shall  enter 
the  same  in  the  tract  books  of  his  office. 


Shall  give  his 
opinion  and 
advice. 


OMITTED  PROPERTY  —  SAVING  CLAUSES. 


Omitted 

property. 


Arrearages. 


Sec.  276.  If  any  real  or  personal  property  shall  be  omitted 
in  the  assessment  of  any  year  or  number  of  years,  or  the  tax 
thereon,  for  which  such  property  was  liable,  from  any  cause 
has  not  been  paid,  or  if  any  such  property,  by  reason  of  defec¬ 
tive  description  or  assessment  thereof,  shall  fail  to  pay  taxes 
for  any  year  or  years,  in  either  case  the  same,  when  discov¬ 
ered,  shall  be  listed  and  assessed  by  the  assessor  and  placed 
on  the  assessment  and  tax  books.  The  arrearages  of  tax 


(1)  The  opinions  given  by  an  officer  whose  duty  it  is  by  law  to  give  such  opinion, 

in  regard  to  the  intent  or  meaning  of  a  law,  as  a  general  rule,  will  be  regarded 

favorably  by  the  courts,  and  upheld  unless  clearly  erroneous. 

The  forms  and  instructions  of  the  auditor,  made  out  in  conformity  to  law,  must 
be  used  by  the  revenue  officers.  But,  if  the  auditor  direct  statistical,  financial  or 
other  items  of  information  not  required  by  law,  the  auditor  cannot  enforce  the  per¬ 

formance  of  such  burden  by  rejecting  the  return,  duly  made  out  in  conformity 
to  law.  Stark  Co.  Bank  v.  McGregor,  6  Ohio  State  R.,  45. 
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which  might  have  been  assessed,  with  ten  per  cent,  interest 
thereon,  from  the  time  the  same  ought  to  have  been  paid, 
shall  be  charged  against  such  property  by  the  county  clerk. 

It  shall  be  the  duty  of  county  clerks  to  add  uncollected  per¬ 
sonal  property  tax  to  the  tax  of  any  subsequent  year,  when¬ 
ever  they  may  find  the  person  owing  such  uncollected  tax 
assessed  for  any  subsequent  year. 

Sec.  27T.  If  the  tax  or  assessment  on  property  liable  to^awsis^s, 
taxation  is  prevented  from  being  collected  for  any  year  or  j5Se*o£d’’ 

years,  by  reason  of  any  erroneous  proceeding  or  other  cause,  v - v - * 

the  amount  of  such  tax  or  assessment  which  such  property  proceedings, 
should  have  paid,  may  be  added  to  the  tax  on  such  property 
for  any  subsequent  year,  in  separate  columns,  designating  the 
year  or  years. 

Sec.  278.  No  such  charge  for  tax  and  interest  for  previous  No  charges 
years,  as  provided  for  in  the  preceding  section,  shall  be  made  toowner- 
against  any  property  prior  to  the  date  of  ownership  of  the 
person  owning  such  property  at  the  time  the  liability  for  such 
omitted  tax  was  first  ascertained  :  Provided ,  that  the  owner 
of  property,  if  known,  assessed  under  this  and  the  preceding 
section,  shall  be  notified  by  the  assessor  or  clerk,  as  the  case 
may  require. 

Sec.  279.  When  any  special  assessment  is  not  returned  to  Returns  of 
the  county  collector  on  or  before  the  first  day  of  March  next  ^ents!  when* 
after  it  is  due,  the  same  mav  be  returned  on  or  before  the  first barred- 
day  of  March  in  the  succeeding  year ;  and,  if  not  then 
returned,  it  shall  be  considered  barred,  unless  return  is  pre¬ 
vented  by  an  injunction  or  order  of  court ;  and  the  time  such 
return  is  thus  prevented  shall  be  excluded  from  the  computa¬ 
tion  of  such  time. 

Sec.  280.  A  failure  to  complete  an  assessment  in  the  time  Failure  to  com- 
required  by  this  act  shall  not  vitiate  such  assessment,  but  the  £lent.assess’ 
same  shall  be  as  legal  and  valid  as  if  completed  in  the  time 
required  by  law. 

Sec.  281.  No  assessment  of  real  or  personal  property,  or  informality  not 
charge  for  taxes  thereon,  shall  be  considered  illegal  on  account Vltiate- 
of  any  informality  in  making  the  assessment,  or  in  the  tax 
lists,  or  on  account  of  the  assessments  not  being  made  or  com¬ 
pleted  within  the  time  required  by  law. 

Sec.  282.  Any  failure  to  deliver  the  collector’s  books  within  Failure  to  de- 
the  time  required  by  this  act,  shall  in  no  way  affect  the  valid-  booksCnotCt0r  * 
ity  of  the  assessment  and  levy  of  taxes,  but  in  all  cases  of  Vltiate- 
such  failure,  the  assessment  and  levy  of  taxes  shall  be  held  to 
be  as  valid  and  binding  as  if  said  books  had  been  delivered  at 
or  within  the  time  required  by  law. 


292 


REVENUE. 


[div.  vii. 


Charged  to 
wrong  name 
not  vitiate. 


Sec.  283.  No  sale  of  real  estate  for  taxes  shall  be  consid¬ 
ered  invalid  on  account  of  the  same  having  been  charged  in 
any  other  name  than  that  of  the  rightful  owner. 


WHO  MAY  ADMINISTER  OATHS. 


who  may  ad-  Sec.  284.  Any  oath  authorized  to  be  administered  under 
minister  oaths,  this  act,  may  be  administered  by  an  assessor  or  deputy 
assessor,  or  by  any  other  officer  having  authority  to  admin¬ 
ister  oaths. 


PENALTIES  OF  OFFICERS. 


lector. 


Collector  fail¬ 
ing  to  obtain 
judgment. 


Penalty  for  Sec.  285.  If  any  county  clerk  shall  deliver  the  tax  books 
lly'coum  acts  *nto  ^an(^s  the  county  collector,  or  if  any  collector 
clerk  and  col-  shall  receive  said  books  or  collect  any  taxes  until  such  col¬ 
lector’s  bond  has  been  approved  and  filed,  as  required  by  this 
act,  said  clerk  and  collector,  and  each  of  them,  shall  be  liable 
to  a  penalty  of  not  less  than  five  hundred  dollars,  and  all 
damages  and  costs,  to  be  recovered  in  an  action  of  debt ;  and 
the  auditor  shall  bring  suit  therefor,  in  the  name  of  the 
People  of  the  State  of  Illinois  —  the  amount  recovered  on 
such  fines  to  be  paid  into  the  State  treasury  as  revenue  fund. 
Nothing  in  this  section  shall  be  construed  as  relieving  the 
securities  of  a  collector  from  liabilities  incurred  under  a  bond 
not  approved  and  filed  by  the  auditor. 

Sec.  286.  If  any  collector  shall,  by  his  own  neglect,  fail  to 
obtain  judgment  at  the  May  term  of  the  county  court,  or 
shall  fail  to  present  his  list  of  delinquencies  on  personal  prop¬ 
erty,  or  errors  in  assessment  of  real  estate,  at  the  time 
required  by  this  act,  he  shall  lose  the  benefit  of  any  abate¬ 
ment  to  which  he  might  have  been  entitled,  and  shall  pay  to 
the  State  and  county  the  full  amount  charged  against  him, 
after  deducting  the  fees  allowed  by  this  act  for  collecting  and 
paying  over  taxes.  If  the  county  court  is  not  held  at  the 
May  term,  the  collector  shall  have  further  time  to  pay  over 
the  amount  due  on  the  delinquent  list. 

Sec.  287.  If  any  officer  shall  fail  or  neglect  to  perform 
Suties0perf^rm  any  the  duties  required  of  him  by  this  act,  upon  being 
required  so  to  do  by  any  person  interested  in  the  matter,  he 
shall  be  liable  to  a  fine  of  not  less  than  ten  dollars  nor  more 
than  five  hundred  dollars,  to  be  recovered  in  an  action  of  debt 
in  the  circuit  court  of  the  proper  county,  and  may  be  removed 
from  office  at  the  discretion  of  the  court ;  and  any  officer 
who  shall  knowingly  violate  any  of  the  provisions  of  this  act, 


Failure  of  of- 
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shall  be  liable  to  a  fine  of  not  less  than  ten  dollars  nor  more  Fine. 

than  one  thousand  dollars,  to  be  recovered  in  an  action  of 

debt  in  the  name  of  the  People  of  the  State  of  Illinois,  in 

any  court  having  jurisdiction,  and  may  be  removed  from  office  Removal  from 

at  the  discretion  of  the  court,  and  said  fines,  when  recovered, 

shall  be  paid  into  the  county  treasury. 

Sec.  288.  Every  county  clerk,  assessor,  collector,  or  other  clerk,  assessor, 
officer  who  shall  in  any  case  refuse  or  knowingly  neglect  to  Sther  officer 
perform  any  duty  enjoined  upon  him  by  this  act,  or  who  shall  famng  to 

r  ,  ,  J  J  •  ,  1  .  ..  i  .  perform  duties. 

consent  to  or  connive  at  any  evasion  ot  its  provisions,  whereby 
any  proceeding  required  by  this  act  shall  be  prevented  or  hin¬ 
dered,  or  whereby  any  property  required  to  be  listed  for  taxa¬ 
tion  shall  be  unlawfully  exempted,  or  the  same  be  entered  upon 
the  tax  list  at  less  than  its  fair  cash  value,  shall,  for  every  such  Penalty, 
offense,  neglect  or  refusal,  be  liable,  on  the  complaint  of  any 
person,  for  double  the  amount  of  the  loss  or  damage  caused 
thereby,  to  be  recovered  in  an  action  of  debt,  in  the  name  of 
the  People  of  the  State  of  Illinois,  in  any  court  having  juris¬ 
diction,  and  may  be  removed  from  his  office  at  the  discretion 
of  the  court. 

COUNTY  TO  FURNISH  BOOKS  AND  BLANKS. 

Sec.  289.  The  county  board  shall  direct  the  county  clerk  county  furnish 
to  procure  all  necessary  books  and  blanks  required  by  this  act blankb* 
to  be  used  in  the  assessment  of  property  and  collection  of 
taxes,  at  the  expense  of  the  county. 

COUNTY  FUNDS - MANNER  OF  KEEPING  ACCOUNTS  THEREOF. 

Sec.  290.  The  county  collector  shall,  on  the  first  of  every  Accounts  of 
month,  report  to  the  county  clerk,  in  writing,  the  amount  of  collector— how 
county  tax  received  by  him  during  the  preceding  month,  show-  kept- 
ing  what  amount  of  said  tax  was  received  in  money,  and  what 
amount  in  county  orders  and  jury  certificates.  The  county 
collector  shall  keep  his  account  as  collector  of  taxes  separate 
from  his  account  as  county  treasurer.  He  shall  credit  his 
account  as  collector  with  the  amount  of  his  monthly  reports 
to  the  county  clerk,  and  with  the  amount  of  insolvencies, 
removals,  errors,  forfeitures,  and  other  credits  allowed  him  on 
settlement  with  the  county  board ;  and  as  county  treasurer  he 
shall  charge  himself  with  the  amount  shown  in  his  monthly 
report  to  the  county  clerk,  as  aforesaid,  and  such  other 
amounts  as  may  come  into  his  hands  as  county  treasurer ;  and 
he  shall,  as  such  treasurer,  after  the  close  of  each  month,  can- 
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cel  tlie  county  orders  and  jury  certificates  in  his  hands,  and 
return  the  same  with  a  descriptive  list,  giving  numbers  and 
amounts  properly  footed,  to  the  county  clerk,  who  shall  care¬ 
fully  compare  and  file  the  same  in  his  office,  subject  to  the 
order  of  the  county  board,  and  give  the  treasurer  a  receipt  for 
the  same ;  which  receipt  shall  be  the  evidence  upon  which  the 
county  treasurer  shall  take  credit  in  his  accounts  as  such  treas¬ 
urer,  with  the  county,  subject  to  the  approval  of  the  county 
board.  The  county  board  shall  examine  such  account  and 
vouchers/  at  such  time  or  times,  by  committee  or  otherwise, 
as  may  be  deemed  requisite. 

Sec.  291.  Each  county  clerk  shall  keep  an  account  with 
the  county  collector,  charging  him  with  the  amount  of  county 
tax  placed  in  his  hands  for  collection,  and  with  the  county  tax 
received  by  him  from  sales  and  redemptions  of  forfeited  prop¬ 
erty,  and  with  any  other  funds  belonging  to  the  county,  that 
shall  come  into  the  collector’s  hands;  and  shall  credit  him 
with  the  amounts  ascertained  as  required  in  the  preceding  sec¬ 
tion,  charged  to  the  county  treasurer’s  account,  monthly; 
also,  with  amount  of  county  tax  on  insolvencies,  removals, 
errors,  forfeited  property,  etc.,  whenever  ascertained  in  the 
manner  required  by  this  act.  The  county  clerks  shall  also 
keep  a  treasurer’s  account  with  the  county  treasurer  of  their 
respective  counties.  The  treasurer  shall  be  charged  with  the 
amount  of  money,  county  orders  and  jury  certificates  reported 
in  the  collector’s  monthly  statements  required  to  be  made  in 
the  preceding  section,  and  all  amounts  paid  to  the  county 
treasurer  from  other  sources  than  the  county  revenue  tax ;  and 
it  is  hereby  made  the  duty  of  all  persons  paying  money  into 
the  county  treasury  for  all  purposes  except  the  county  taxes, 
to  first  obtain  from  the  county  clerk  an  order  on  the  treasurer 
to  receive  the  same,  and  the  treasurer  shall  give  the  person  so 
paying  duplicate  receipts  therefor,  one  of  which  shall  be 
countersigned  by  the  county  clerk,  and  retained  by  the  person 
paying  over  the  amount,  and  the  other  filed  in  the  county 
clerk’s  office,  and  the  amount  thereof  charged  against  the 
treasurer.  The  treasurer’s  account  shall  be  credited,  monthly, 
with  the  amount  of  county  orders  and  jury  certificates  can¬ 
celled  and  filed  in  the  county  clerk’s  office,  as  required  in  the 
prceding  section. 


DEFINITIONS. 


Definitions. 


Sec.  292.  The  words  and  phrases  following,  whenever  used 
in  this  act,  shall  be  construed  to  include  in  their  meaning  the 
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definitions  set  opposite  the  same  in  this  section,  whenever  it 
shall  be  necessary  to  the  proper  construction  of  this  act : 

1st.  Assessor — Assessors. — Town,  district  and  deputy  Assessors, 
assessors. 

2d.  Auditor. — Auditor  of  public  accounts.  Auditor. 

3d.  Bank  —  Banker — Broker — Stock-Jobber.— Who-  Bank,  bankers, 
ever  has  money  employed  in  the  business  of  dealing  in  coin,  etc' 
notes,  or  bills  of  exchange,  or  in  the  business  of  dealing  in  or 
buying  or  selling  any  kind  of  bills  of  exchange,  checks,  drafts, 
bank  notes,  promissory  notes,  bonds  or  other  writing  obligatory, 
or  stocks  of  any  kind  or  description  whatsoever,  or  receiving 
money  on  deposit. 

4tli.  Collector — Collectors.  —  County,  town,  district  collect ars. 
and  deputy  collectors. 

5th.  County  Board.  —  The  board  of  supervisors — the  county  board, 
board  of  county  commissioners. 

6th.  Credits. — Every  claim  or  demand  for  money,  labor,  credits, 
interest  or  other  valuable  thing,  due  or  to  become  due,  not  in¬ 
cluding  money  on  deposit. 

7th.  He.  —  Male,  female,  company,  corporation,  firm,  soci-He. 
ety,  singular  or  plural  number. 

8th.  Money — Moneys.  —  Gold,  silver  or  other  coin,  paper  Money, 
or  other  currency  used  in  barter  and  trade  as  money,  in  actual 
possession,  and  every  deposit  which  the  person  owning,  hold¬ 
ing  in  trust,  or  having  the  beneficial  interest  therein,  is  entitled 
to  withdraw  in  money  on  demand. 

9th.  Number.  —  The  singular  number  shall  include  the  Number, 
plural,  and  the  plural  number  shall  include  the  singular. 

10th.  Oath.  —  Oath  or  affirmation.  oath. 

11th.  Person — Persons.  — Male,  female,  corporation,  com-  person, 
pany,  firm,  society,  singular  or  plural  number. 

l*2th.  Real  Property — Real  Estate  —  Land  —  Tract  Real  property. 
—  Lot. — Not  only  the  land  itself,  whether  laid  out  in  town  Reai  estate,  etc. 
or  city  lots,  or  otherwise,  with  all  things  contained  therein,  but 
also  all  buildings,  structures  and  improvements,  and  other 
permanent  fixtures,  of  whatsoever  kind,  thereon,  and  all  rights 
and  privileges  belonging  or  in  any  wise  pertaining  thereto, 
except  where  the  same  may  be  otherwise  denominated  by  this 
act. 

13th.  Shares  of  Stock — Shares  of  Capital  Stock.  —  shares  of  stock. 
The  shares  into  which  the  capital  or  stock  of  every  incorporated  etc' 
company  or  association  may  be  divided. 

14th.  Tax — Taxes.  — Any  tax,  special  assessment  or  costs,  Tax  and  taxes 
interest  or  penalty  imposed  upon  property. 


296 


REVENUE. 


[DIV.  VII. 


Counties 
not  under 
township 
organization. 


Sec.  293.  In  all  counties  not  under  township  organization, 
the  county  court,  or  judge  of  the  county  court,  as  the  case  may 
require,  shall  perform  all  the  duties  required  in  this  act  to  be 
performed  by  the  county  board,  or  chairman  of  the  county 
board,  as  the  case  may  be,  in  such  counties,  until  such  time  as 
the  board  of  county  commission  as  shall  be  duly  elected  and 
qualified  in  said  counties. 


[sections  as  amended  1874.] 

Original  sections,  ante,  p.  285. 
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Sec.  259.  Upon  the  failure  of  any  collector  to  make  settle¬ 
ment  with  the  auditor,  or  to  pay  money  into  the  State  treasury, 
it  shall  be  the  duty  of  the  auditor  to  sue  the  collector  and  his 
sureties  upon  the  bond  of  such  collector,  or  to  sue  the  collector 
in  such  form  as  may  be  necessary,  and  take  all  such  proceed¬ 
ings,  either  upon  such  bond  or  otherwise,  as  may  be  necessary 
to  protect  the  interests  of  the  State. 

Sec.  260.  When  suit  is  instituted  in  behalf  of  the  State,  it 
may  be  in  either  division  of  the  supreme  court,  or  in  the  San¬ 
gamon  county  circuit  court,  or  in  any  court  of  record  in  this 
State  having  jurisdiction  of  the  amount;  and  process  may  be 
directed  to  any  county  in  the  State.  In  any  proceeding 
against  any  ofiicer  or  person,  whose  duty  it  is  to  collect,  re¬ 
ceive,  settle  for  or  pay  over  auy  of  the  revenues  of  the  State, 
whether  the  proceeding  be  by  suit  on  the  bond  of  such  ofiicer 
or  person,  or  otherwise,  the  court  in  which  such  proceeding  is 
pending  shall  have  power,  in  a  summary  way,  to  compel  such 
officer  or  person  to  exhibit,  on  oath,  a  full  and  fair  statement 
of  all  moneys  by  him  collected  or  received,  or  which  ought  to 
be  settled  for  or  paid  over,  and  to  disclose  all  such  matters  and 
things  as  may  be  necessary  to  a  full  understanding  of  the  case ; 
and  the  court  may,  upon  hearing,  give  judgment  for  such  sum 
or  sums  of  money  as  such  officer  or  person  is  liable  in  law  or 
equity  to  pay.  And  if  in  a  suit  upon  the  bond  of  any  such 
officer  or  person,  he  or  his  sureties,  or  any  of  them,  shall  not 
for  any  reason  be  liable  upon  the  bond,  the  court  may,  never¬ 
theless,  give  judgment  against  such  officer  or  person,  or  against 
such  officer  and  such  of  his  sureties  as  are  liable  for  the  amount 
he  or  they  may  be  liable  to  pay,  without  regard  to  the  form  of 
the  action  or  pleadings. 

Sec.  261.  When  suit  has  been  instituted  by  the  auditor, 
any  party  aggrieved  may  proceed  under  the  judgment  obtained 
upon  the  bond,  by  writ  of  inquiry  of  damages,  as  in  other  cases 
upon  bonds. 
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Sec.  262.  Cities,  towns,  villages,  or  corporate  authorities  or  Municipal 

•  j  P  •.  •  ,  i.  corporations 

persons  aggrieved,  may  prosecute  suit  against  any  collector  or  and  others 

other  officer  collecting  or  receiving  funds  for  their  use,  by  suit^ydsue  on 
upon  the  bond,  in  the  name  of  the  People  of  ths  State  of  Illi¬ 
nois,  for  their  use,  in  any  court  of  competent  jurisdiction, 
whether  the  bond  has  been  put  in  suit  at  the  instance  of  the 
auditor  or  not ;  and  in  case  of  judgment  thereon  the  auditor 
may,  if  he  shall  so  elect,  have  a  writ  of  inquiry  of  damages  for 
any  amount  that  may  be  due  to  the  State  treasury  from  such 
officer.  Cities,  towns,  villages  and  other  corporate  authorities 
or  persons  shall  have  the  same  rights  in  any  suits  or  proceed¬ 
ings  in  their  behalf  as  is  provided  in  case  of  suits  by  or  in 
behalf  of  the  State, 
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ELECTIONS. 

ELECTORS  OF  PRESIDENT  AND  VICE-PRESIDENT  OF  THE  UNITED 

STATES. 


Al'PKOVEO 
April  3,  1872. 


Section  1.  There  shall  he  elected,  by  general  ticket,  on  the  Electors  of 
Tuesday  next  after  the  first  Monday  in  November  preceding  yice-presMeut. 
the  expiration  of  the  term  of  office  of  each  president  of  the 
United  States,  as  many  electors  of  president  and  vice-presi¬ 
dent  of  the  United  Strtes  as  this  State  may  be  entitled  to 
elect — which  election  shall  be  conducted  and  returns  thereof 
made,  as  hereinafter  provided :  Provided ,  that  if  Congress  Proviso, 
should  hereafter  fix  a  different  day  for  such  election,  then  the 
election  for  electors  shall  be  held  on  such  day  as  shall  be 
named  by  act  of  Congress. (1) 

Sec.  2.  The  county  clerks  of  the  several  counties  shall,  within  Abstract  of 
eight  days  next  after  holding  an  election  for  electors  of  presi-  toi^0f 
dent  and  vice-president  of  the  United  States, *as  is  provided mitted  to  the 
for  in  this  act,  make  three  copies  of  the  abstract  of  votes  f0rgoveruor' 
electors,  and  transmit  by  mail  one  of  said  copies  to  the  gov¬ 
ernor,  another  to  the  office  of  the  secretary  of  state,  and  retain 
the  third  in  his  office,  to  be  sent  for  by  the  governor  in  case 
both  the  others  should  be  mislaid.  Within  twenty  days  after  Governor  with 
the  holding  of  such  election,  and  sooner  if  all  the  returns  are  cSs  toSivass 
received  by  either  the  governor  or  by  the  secretary  of  state,  the  ^S^the 
secretary  of  state,  auditor  of  public  accounts  and  treasurer,  or  result, 
any  two  of  them,  shall  in  the  presence  of  the  governor,  pro. 


^  (1)  The  Constitution  of  the  United  States,  Article  II.,  Section  2,  has  made  the  fol' 
lowing  provision  concerning  the  electors  of  president  and  vice-president ; 

“  Each  State  shall  appoint,  in  such  manner  as  the  legislature  thereof  may  direct,  a 
number  of  electors  equal  to  the  whole  number  of  senators  and  representatives  to 
which  the  State  may  be  entitled  in  the  Congress ;  but  no  senator  or  represensative, 
or  person  holding  an  office  of  trust  or  profit  under  the  United  States  shall  be  ap¬ 
pointed  an  elector.” 

Concerning  the  meeting  of  electors  of  president  and  vice-president,  the  Constitu¬ 
tion  provides  as  follows  (Article  II.,  Section  4): 

“  The  Congress  may  determine  the  time  of  choosing  the  electors  and  the  day  on 
which  they  shall  give  their  votes,  which  day  shall  be  the  same  throughout  the  United 
States.” 

Congress,  by  act  of  January  23, 1845,  has  provided  that  the  election  for  electors  of 
president  and  vice-president  shall  be  on  Tuesday  after  the  first  Monday  in  Novem¬ 
ber,  and  by  act  of  March  1, 1792,  that  the  day  of  giving  their  votes  for  president  and 
vice-president  shall  be  the  first  Wednesday  in  December. 
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ceed  to  open  and  canvass  said  election  returns,  and  to  declare 
the  persons  having  the  highest  number  of  votes  elected ;  but 
should  any  two  or  more  persons  be  returned  with  an  equal 
and  the  highest  vote,  the  said  secretary  of  state  shall  cause  a 
notice  of  the  same  to  be  published,  which  notice  shall  name 
some  day  and  place,  not  less  than  five  days  from  the  time  of 
the  publication  of  such  notice,  upon  which  the  said  secretary, 
auditor  and  treasurer  will  decide,  by  lot,  which  of  said  persons 
so  equal  and  highest  is  elected.  And  upon  the  day,  and  at 
the  place  so  appointed  in  said  notice,  the  said  secretary,  audi¬ 
tor  and  treasurer,  or  any  two  of  them,  shall,  in  the  presence  of 
the  governor,  decide,  by  lot,  which  of  the  persons  so  equal  and 
highest  shall  be  elected. 

Sec.  3.  The  governor  shall  cause  the  result  of  the  said  election 
to  be  published,  and  shall  transmit  by  mail  to  the  persons 
elected  certificates  of  their  election. 

Sec.  4.  The  electors  chosen,  as  aforesaid,  shall  meet  at  the  seat 
of  government  of  this  state,  at  the  time  appointed  by  the  laws 
of  the  United  States,  and  give  their  votes  in,  in  the  manner 
therein  provided,  and  perform  such  duties  as  are  or  may  be 
required  by  law.  Each  elector  shall  receive  for  every  twenty 
miles  necessary  travel  in  going  to  the  seat  of  government  to 
give  his  vote,  and  returning  to  his  residence,  to  be  computed 
by  the  most  usual  route,  the  sum  of  three  dollars,  to  be  paid 
on  the  warrant  of  the  auditor,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated. 

Sec.  5.  In  case  any  person  declared  duly  elected  an  elector  of 
president  and  vice-president  of  the  United  States  shall  fail  to 
attend  at  the  state  house,  at  the  seat  of  government  of  this 
State,  at  or  before  the  hour  of  twelve  o’clock,  at  noon,  of  the 
day  on  which  his  vote  is  required  to  be  given,  it  shall  be  the 
duty  of  the  elector  or  electors  of  president  and  vice-president, 
attending  at  that  time  and  place,  to  appoint  a  person  or  per¬ 
sons  to  fill  such  vacancy:  Provided ,  that  should  the  person  or 
persons  chosen  by  the  people,  as  aforesaid,  arrive  at  the  place 
aforesaid  before  the  votes  for  president  and  vice-president  are 
actually  given,  the  person  or  persons  appointed  to  fill  such 
vacancy  shall  not  act  as  elector  of  president  and  vice-presi¬ 
dent. 

TIME  OF  HOLDING  ELECTIONS  FOR  CERTAIN  OFFICERS. 

Sec.  6.  Representatives  in  Congress  shall  be  elected  on  Tues¬ 
day  next  after  the  first  Monday  in  November,  A.D.  eighteen 
hundred  and  seventy -two,  and  every  two  years  thereafter: 
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but  if  Congress  shall  fix  a  different  day,  then  such  election 
shall  be  held  on  the  day  so  fixed  by  Congress. 

Sec.  T.  The  governor,  lieutenant-governor,  secretary  of  state,  Time  of  eiec- 
auditor  of  public  accounts  and  attorney  -  general,  shall  be  office°rs.state 
elected  on  Tuesday  next  after  the  first  Monday  of  November, 

A.D.  eighteen  hundred  and  seventy-two,  and  every  four  years 
thereafter. 

Sec.  8.  The  superintendent  of  public  instruction  shall  be  sup’t  of  public 
elected  on  Tuesday  next  after  the  first  Monday  of  November, instruction- 
A.D.  eighteen  hundred  and  seventy  -  four,  and  every  four 
years  thereafter. 

Sec.  9.  The  state  treasurer  shall  be  elected  on  Tuesday  next  state  treasurer, 
after  the  first  Monday  of  November,  A.D.  eighteen  hundred 
and  seventy-two,  and  every  two  years  thereafter. 

Sec.  10.  The  judges  of  the  supreme  court  shall  hereafter  be  Election  for 
elected  as  follows,  to  wit:  In  the  first,  second,  third,  sixth  and JPreme court, 
seventh  districts  on  the  first  Monday  of  June,  A.D.  eighteen 
hundred  and  seventy-nine,  and  every  nine  years  thereafter. 

In  the  fourth  district,  on  the  first  Monday  of  June,  A.D. 
eighteen  hundred  and  seventy-six,  and  every  nine  yeaiss  there¬ 
after.  In  the  fifth  district,  on  the  first  Monday  of  June, 

A.D.  eighteen  hundred  and  seventy-three,  and  every  nine 
years  thereafter. 

Sec.  11.  A  clerk  of  the  supreme  court  in  each  grand  divi- clerks  of  su- 
sion  shall  be  elected  on  Tuesday  next  after  the  first  Monday  preme  court 
of  November,  A.D.  eighteen  hundred  and  seventy-two,  and 
every  six  years  thereafter. 

Sec.  12.  The  judges  of  the  circuit  court  shall  be  elected  on  For  judges  of 
the  first  Monday  of  June,  A.D.  eighteen  hundred  and  seventy-  circuu  euurt* 
three,  and  every  six  years  thereafter. 

Sec.  13.  The  judges  of  the  superior  court  of  Cook  county  r-aw  ws, 
shall  be  elected  as  follows  :  One  on  Tuesday  next  after  the  ps.*»2. 
first  Monday  of  November,  in  the  year  of  our  Lord  eighteen  For  judges  of 
hundred  and  seventy -three,  and  every  six  years  thereafter ;  courtUofecook 
one  on  Tuesday  next  after  the  first  Monday  of  November,  in  county, 
the  year  of  our  Lord  eighteen  hundred  and  seventy-five,  and 
every  six  years  thereafter;  and  one  on  Tuesday  next  after  the 
first  Monday  of  November,  in  the  year  of  our  Lord  eighteen 
hundred  and  seventy-seven,  and  every  six  years  thereafter. 

Sec.  14.  State  senators  shall  be  elected  as  follows,  to  wit :  For  state  sena- 
Those  in  districts  bearing  even  numbers  shall  be  elected  ontors' 

Tuesday  next  after  the  first  Monday  of  November,  A.D. 
eighteen  hundred  and  seventy -two,  and  every  four  years 
thereafter.  Those  in  districts  bearing  odd  numbers  shall  be 
elected  on  Tuesday  next  after  the  first  Monday  of  November, 
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A.D.  eighteen  hundred  and  seventy-two,  for  the  term  of  two 
years.  And  after  that  they  shall  be  elected  on  Tuesday  next 
after  the  first  Monday  of  November,  A.D.  eighteen  hundred 
and  seventy-four,  and  every  four  years  thereafter. 

For  members  Sec.  15.  Members  of  the  house  of  representatives  shall  be 
elected  on  Tuesday  next  after  the  first  Monday  of  November, 
A.D.  eighteen  hundred  and  seventy -two,  and  every  two  years 
thereafter. 

Sec.  16.  The  county  judges  and  county  clerks  shall  be  elected 
on  Tuesday  next  after  the  first  Monday  of  November,  A.D. 
eighteen  hundred  and  seventy  -  three,  and  every  four  years 
thereafter. 

Sec.  17.  The  sheriffs  and  coroners  shall  be  elected  on 
Tuesday  next  after  the  first  Monday  of  November,  A.D. 
eighteen  hundred  and  seventy-two,  and  every  two  years  there¬ 
after. 

Sec.  18.  The  clerks  of  the  circuit  court  shall  be  elected 
on  Tuesday  next  after  the  first  Monday  of  November,  A.D. 
eighteen  hundred  and  seventy -two,  and  every  four  years 
thereafter. 

Sec.  19.  The  clerk  of  the  superior  court  of  Cook  county 
shall  be  elected  on  Tuesday  next  after  the  first  Monday  of 
November,  A.D.  eighteen  hundred  and  seventy -five,  and 
every  four  years  thereafter. 

Sec.  20.  The  clerk  of  the  criminal  court  of  Cook  county 
shall  be  elected  on  Tuesday  next  after  the  first  Monday  of 
November,  A.D.  eighteen  hundred  and  seventy -three,  and 
every  four  years  thereafter. 

Sec.  21.  The  county  treasurers  shall  be  elected  on  Tuesday 
next  after  the  first  Monday  of  November,  A.D.  eighteen  hun¬ 
dred  and  seventy  -  three,  and  every  two  years  thereafter. 

Sec.  22.  The  county  surveyors  shall  be  elected  on  Tuesday 
next  after  the  first  Monday  of  November,  A.D  eighteen  hun¬ 
dred  and  seventy-five,  and  every  four  years  thereafter. 

Sjlmois supt  °f  Sec.  ^ie  county  superintendents  of  schools  shall  be 
elected  on  Tuesday  next  after  the  first  Monday  of  November, 
A.D.  eighteen  hundred  and  seventy  -  three,  and  every  four 
years  thereafter. 

Sec.  24.  A  state’s  attorney  shall  be  elected  in  each  county 
on  Tuesday  next  after  the  first  Monday  of  November,  A.D. 
eighteen  hundred  and  seventy -two,  and  every  four  years 
thereafter. 

Sec.  25.  There  shall  be  elected  in  each  congressional  dis¬ 
trict  on  Tuesday  next  after  the  first  Monday  of  November, 
A.D.  eighteen  hundred  and  seventy -two,  and  every  four 
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years  thereafter,  one  elector,  to  serve  as  a  member  of  the  state 
board  of  equalization. 

Sec.  26.  In  counties  having  a  population  of  sixty  thousand  Recorder  of 
or  more,  there  shall  be  elected  a  recorder  of  deeds,  on  Tuesday  deeds' 
next  after  the  first  Monday  of  November,  A.D.  eighteen  hun¬ 
dred  and  seventy -two,  and  every  four  years  thereafter. 

Sec.  27.  In  counties  not  under  township  organization,  there  county  asses- 
shall  be  elected  on  Tuesday  next  after  the  first  Monday  of sor' 
November,  A.D.  eighteen  hundred  and  seventy -three,  and 
every  two  years  thereafter,  a  county  assessor,  who  shall  hold 
his  office  for  two  vears,  and  until  his  successor  is  elected  and 
qualified. 

Sec.  28.  In  counties  not  under  township  organization,  there  county  Com- 
shall  be  elected  on  Tuesday  next  after  the  first  Monday  0f missloner- 
November,  A.D.  eighteen  hundred  and  seventy  -  three,  three 
officers,  who  shall  be  styled  u  The  Board  of  County  Com¬ 
missioners,”  one  of  whom  shall  hold  his  office  for  one  year, 
one  for  two  years,  and  one  for  three  years,  to  be  determined 
by  lot ;  and  every  year  thereafter,  one  such  officer  shall  be 
elected  in  each  of  said  counties,  for  the  term  of  three  years. 

ELECTION  PRECINCTS. 

Sec.  29.  The  election  precincts  established  in  counties  not  Election  pre- 
under  township  organization,  before  the  taking  effect  of  this  ties^otunde? 
act,  shall  remain  until  changed  by  the  county  board.  ganization°r" 

Sec.  30.  The  county  board  of  such  counties  may,  from  Boundaries  of, 
time  to  time,  change  the  boundaries  of  election  precincts,  and  ^  preSctt 
may  erect  and  establish  one  or  more  new  election  precincts, 
and  may  designate  and  change  the  places  of  holding  elections. 

All  general  and  special  elections  shall  be  held  at  the  places  so 
designated. 

Sec.  31.  In  counties  under  township  organization,  each  in  counties  un 
town  shall  constitute  an  election  precinct,  but  the  county  orgaSSfonf 
board  may  divide  any  town  into  as  many  election  districts  as  efecUoTpre-11 
the  convenience  of  the  people  may  require,  defining  the  samecinct. 
by  distinct  boundaries  and  numbers,  and  may,  from  time  to 
time,  designate  the  places  at  which  elections  shall  be  held. 

All  general  and  special  elections  shall  be  held  at  the  places 
so  designated. 


JUDGES  AND  CLERKS  OF  ELECTIONS. 


Sec.  32.  In  counties  not  under  township  organization,  the  Judges  and 
county  board  shall,  annually,  at  its  last  regular  session  pre-  tior? 01  elee~ 
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Proviso  as  to 
who  shall  be 
appointed. 


Notice  of  ap¬ 
pointment. 


in  counties  not  ceding  the  general  election,  appoint  three  capable  and  discreet 
Urganrizadonhip electors  to  act  as  judges  of  election  in  each  election  precinct, 
and  may  at  any  time  fill  vacancies.  (1) 
in  counties  un-  Sec.  33.  In  counties  under  township  organization,  where 
der  township  £pe  county  board  shall  have  divided  a  town  into  several  elec- 
county  bd.  to'  tion  districts,  it  shall,  at  its  last  regular  session  preceding  the 
SSSf  general  election,  appoint  three  capable  and  discreet  electors  to 
act  as  judges  of  election  in  each  election  district  in  such  town, 
and  may  at  any  time  fill  vacancies  :  Provided ,  that  the  super¬ 
visor,  assessor  and  collector  shall  be  designated  as  judges  of 
election  in  the  districts  in  which  they  respectively  reside. 

Sec.  34.  Immediately  on  the  appointment  of  such  judges, 
the  county  clerk  shall  make  out  and  deliver  to  the  sheriff  of 
tli£  county  a  notice  thereof,  directed  to  each  person  so  ap¬ 
pointed,  and  the  sheriff  shall,  within  twenty  days  after  the 
receipt  of  -such  notices,  deliver  the  same  to  the  several  judges 
so  appointed. 

Sec.  35.  The  judges  so  appointed  shall  be  and  continue 
judges  of  all  general  and  special  elections  held  within  their 
respective  precincts  or  districts,  until  other  judges  shall  be 
appointed  in  like  manner. 

Sec.  36.  If,  at  the  time  for  the  opening  any  election,  any 
person  appointed  or  constituted  a  judge  of  election  shall  not 
be  present,  or  will  not  act  or  take  the  oath  to  act  in  such 
capacity,  the  judge  or  judges  present  may  appoint  some  other 
qualified  elector  to  act  in  his  place.  If  there  be  no  judge  of 
election  present,  or  he  refuses  to  act,  such  electors  of  the  pre¬ 
cinct  or  district  as  may  then  be  present  at  the  place  of  election, 
may  fill  the  places  of  such  judges  by  election  from  their  num¬ 
ber.  The  judges  so  appointed  shall  have  the  same  power  and 
be  subject  to  the  same  penalties  as  other  judges  of  election, 
judges  of  elec-  Sec.  37.  The  judges  of  election  shall  choose  two  persons 
pointSerks"  having  similar  qualifications  with  themselves  to  act  as  clerks 
of  election,  who  may  continue  to  act  as  such  during  the  plea¬ 
sure  of  the  judges.  (2) 


Term  of  ser¬ 
vice. 


Vacancies,  how 
filled. 


OATH  OF  JUDGES  AND  CLERKS  OF  ELECTION. 


Oath  of  judges 
and  clerks  of 
election. 


Sec.  38.  Previous  to  any  votes  being  taken,  the  judges  and 
clerks  of  the  election  shall  severally  take  an  oath  or  affirma¬ 
tion,  in  the  following  form,  to  wit: 


(1)  A  person  who  is  a  candidate  at  an  election  is  not  thereby  disqualified  as  judge 
of  election.  Opinion  Att’y  Gen’l  Cole  (Minn.),  vol.  1,  p.  449. 

(2)  It  is  held  in  New  York  that  the  statute  requiring  the  judges  of  election  to 
appoint  clerks  is  directory.  If  no  person  can  be  procured  to  act  in  that  capacily,  the 
election  is  not  to  fail.  The  judges  may  perform  the  duty  which  ordinarily  devolve* 
upon  the  clerks.  People  v.  Cook,  4  Seld.  R.,  67. 


DIV.  VIII.]  CONSTABLES  APPOINTED  TO  ATTEND  ELECTIONS. 


305 


“  I  do  solemnly  swear  [or  affirm,  as  the  case  may  he']  that  I  will 
support  the  Constitution  of  the  United  States  and  the  Constitution  of 
the  State  of  Illinois,  and  that  I  will  faithfully  discharge  the  duties  of 
the  office  of  judge  of  election  [or  clerk,  as  the  case  may  be]  according 
to  the  best  of  my  ability.” 

Sec.  39.  In  case'there  shall  be  no  judge  or  justice  of  the  oath,  by  whom 
peace  present  at  the  opening  of  the  election,  or  in  case  such admimstered- 
judge  or  justice  shall  be  appointed  a  judge  or  clerk  of  election, 
it  shall  be  lawful  for  the  judges  of  the  election  to  administer 
the  oath  or  affirmation  to  each  other,  and  to  the  clerks  of  the 
election ;  and  the  person  administering  such  oath  or  affirmation 
shall  cause  an  entry  thereof  to  be  made  and  subscribed  by 
him,  and  prefixed  to  each  poll  book.(l) 

BALLOT  BOXES  AND  POLL  BOOKS. 

Sec.  40.  The  county  board  shall  provide  a  sufficient  num-  Ballot  boxes, 
ber  of  ballot  boxes,  with  secure  locks  and  keys,  at  the  expense  8ha11  pro* 
of  the  county,  for  the  several  precincts  and  districts.  There 
shall  be  an  opening  in  the  lid  of  each  box  not  larger  than  is 
sufficient  to  admit  a  single  closed  ballot  to  be  inserted  therein 
at  one  time,  through  which  each  ballot  voted  shall  be  put  into 
the  box. 

Sec.  41.  The  ballot  boxes  shall  be  delivered  to  and  kept  by  Kept  by  judges 
the  judges  of  election,  and  by  them  kept  and  delivered  over  toofelection- 
their  successors. 

Sec.  42.  The  county  clerk  shall  provide,  at  the  expense  of  poll  books,  who 
the  county,  proper  blank  poll  books  and  other  necessary  elec- sha11  provlde' 
tion  blanks  for  each  precinct  and  district  in  his  county,  and 
cause  a  suitable  number  thereof  to  be  delivered  to  the  judges 
of  election,  at  least  ten  days  before  any  election  is  to  be  held. 

CONSTABLES  APPOINTED  TO  ATTEND  ELECTIONS  —  ORDER. 

Sec.  43.  The  county  board  may  appoint  one  or  more  con-  Constables  to 
stables  to  attend  each  place  of  holding  elections  and  preserve  tions,  v;ho  may 

_ _ appoint. 

(1)  The  neglect  of  the  judges  or  clerks  of  an  election  to  take  the  prescribed  oath 
does  not  vitiate  an  election ;  neither  does  the  irregular  administration  of  the  oath 
have  that  effect.  An  oath  irregularly  administered  —  for  example,  upon  a  book 
other  than  the  Bible  — the  parties  administering  and  taking  it  supposing  it  to  be 
a  Bible,  is  a  valid  oath.  People  v.  Cook,  4  Seld.,  R.  67.  See  Taylor  v.  Taylor  et  al., 

10  Minn.  R.,  107. 

Where  the  judges  and  clerks  of  an  election  act  under  color  of  office,  having  been 
duly  appointed,  that  is  sufficient  to  constitute  them  officers  de  facto,  and  in  such 
case  it  is  immaterial,  so  far  as  the  validity  of  their  election  returns  are  concerned, 
whether  they  were  sworn  at  the  election  or  not.  The  law,  in  such  case,  presumes 
them  to  have  been  well  appointed  and  qualified.  The  people  ex  rel.,  etc.,  v.  Hilliard, 

29  Ill.  R..  423. 

If  the  officers  of  election  fail  to  perform  their  duty,  the  law  provides  a  penalty, 
hutAhe  election  is  not  necessarily  rendered  void.  Taylor  v.  Taylor  et  al.,  10  Minn. 
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order  during  the  election  ;  if  no  constable  is  appointed  by  the 
county  board  to  attend  any  place  of  holding  election,  or  if 
others  shall  be  necessary  to  preserve  order,  the  judges  of  elec¬ 
tion  may  appoint  one  or  more  constables  for  that  purpose, 
judges  of  elec-  Sec.  44.  The  judges  of  election  may  appoint  any  suitable 
points  pedal  person  to  act  as  a  special  constable  during  the  election.  Con- 
constabie.  stables  serving  at  such  election  shall  be  paid  out  of  the  county 
treasury,  not  exceeding  two  dollars  per  day  for  each  day’s 
service. 

constable  may  Sec.  45.  Any  constable  attending  such  election  may  call  to 
de?.press  dlS°r  aid  a  sufficient  number  of  citizens  to  arrest  any  disorderly 
person  or  suppress  any  riot  or  disorder  during  the  election. 
Whoever  conducts  himself  in  a  riotous  or  disorderly  manner 
at  any  election,  and  persists  in  such  conduct  after  being 
warned  to  desist,  may  be  arrested  without  warrant. 

NOTICE  OF  ELECTION. 

Notice  of  time  Sec.  46.  At  least  thirty  days  previous  to  any  general  elec- 
eiecUon118  an  ^ion,  and  a^  ^eas^  twenty  days  previous  to  any  special  election, 
except  in  cases  otherwise  provided  for,  the  county  clerk,  in 
counties  not  under  township  organization,  shall  make  out  and 
deliver  to  the  sheriff  of  his  county,  or  in  counties  under  town¬ 
ship  organization  to  the  several  supervisors  of  his  county,  three 
notices  thereof  for  each  precinct  or  district  in  which  the  election 
in  such  county  is  to  be  held.  The  notice  may  be  substantially 
as  follows  :(1) 

Form  of  notice.  “Notice  is  hereby  given,  that  on  [give  the  date,]  at  [ give  the  place 
of  holding  the  election  and  the  name  of  the  precinct  or  district]  in  the 
county  of  [ name  of  county,]  an  election  will  be  held  for  [give  the  title 
of  the  several  offices  to  be  filled,]  which  election  will  be  opened  at  eight 
o’clock  in  the  morning  and  continue  open  until  seven  o’clock  in  the 
afternoon  of  that  day. 

“  Dated  at - this - day  of - ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  - - .  A.  B.,  County  Cleric 

Notice  to  be  Sec.  47.  The  said  sheriff,  or  supervisor  to  whom  the  notices 
iicStpiaceAtime  are  delivered,  shall  post  up,  in  three  of  the  most  public  places 
of  posting.  in  each  precinct  or  district,  the  three  notices  therefor  at  least 
fifteen  days  before  the  time  of  holding  a  general  election,  and 
at  least  eight  days  before  the  time  of  holding  a  special  elec¬ 
tion. 


(1)  If  an  election  be  held,  without  necessity,  at  a  different  place  from  that  desig¬ 
nated  by  law,  the  entire  poll  must  be  rejected.  Chadwick  v.  Melvin.  Leading  Cases 
on  Elections,  (Brightley)  251. 
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CONDUCTING  ELECTIONS  —  RETURNS. 

Sec.  48.  The  polls  shall  he  opened  at  the  hour  of  eight  Polls,  when 
o'clock  in  the  morning,  and  continue  open  until  seven  o’clock  opened- 
in  the  afternoon  of  the  same  day,  at  which  time  the  polls  shall 
be  closed ;  but  if  the  judges  shall  not  attend  at  the  hour  of 
eight  o’clock  in  the  morning,  or  if  it  shall  be  necessary  for  the 
electors  present  to  appoint  judges  to  conduct  the  election,  as 
herein  before  prescribed,  the  polls  may,  in  that  case,  be  open 
at  any  hour  before  the  time  for  closing  the  same  shall  arrive, 
as  the  case  may  require. (1) 

Sec.  49.  Upon  opening  the  polls,  one  of  the  clerks  or  judges  proclamation 
of  election  shall  make  proclamation  of  the  same,  and  at  least t0  be  made- 
thirty  minutes  before  the  closing  of  the  polls  proclamation 
shall  be  made  in  like  manner  that  the  polls  will  be  closed 
in  half  an  hour.  (2) 

Sec.  50.  Before  any  ballot  shall  be  deposited  in  the  ballot-  Ballot  box  to  be 
box,  the  ballot-box  shall  be  publicly  opened  and  exhibited,  and  Stated  an  ex 
the  judges  and  clerks  shall  see  that  no  ballot  is  in  such  box ; 
after  which  the  box  shall  be  locked  and  the  key  delivered  to 
one  of  the  judges,  and  shall  not  be  again  opened  until  the 
close  of  the  polls. 

Sec.  51.  Each  clerk  of  the  election  shall  keep  a  poll  list,  Poll  list, 
which  shall  contain  a  column  headed  “  number,”  and  another 
headed  “  names  of  voters.”  The  name  of  each  elector  voting 
shall  be  entered  upon  each  of  the  poll  books  by  the  clerks,  in 
regular  succession,  under  the  proper  headings,  and  the  number 


(1)  It  is  held,  that  although  the  law  may  direct  that  the  polls  shall  be  closed  at 
a  certain  hour  specified,  and  this  question  is  in  issue,  unless  it  be  made  to  appear 
that  votes  were  cast  after  that  hour,  which  would  change  the  result,  the  fact  that  the 
polls  were  kept  open  after  that  hour  would  not  render  the  election  void.  Piatt  v. 
The  People,  29  Ill.  R.,  72. 

It  is  held  in  New  York  that  the  provision  as  to  the  time  of  opening  and  closing  the 
polls  is  directory ;  that,  for  instance,  should  the  inspectors  or  judges,  being  misled 
by  a  defective  time-piece,  close  the  polls  a  few  minutes  before  a  particular  hour 
directed  by  the  statute  or  receive  a  few  votes  after  that  hour,  this  will  not  render 
the  election  void.  People  v.  Cook,  4  Seld.  R.,  92. 

A  court  of  chancery  has  no  power  to  prevent  the  holding  of  an  election  of  officers, 
upon  the  alleged  ground  of  a  want  of  authority  to  hold  such  an  election,  the  remedy 
therefor  being  complete  at  law  by  writ  of  quo  warranto.  The  People  ex  rel.  v.  City  of 
Galesburg,  48  Ill.  R.,  485. 

While  a  court  of  chancery  will  not  interfere  to  determine  which  of  two  persons 
has  been  elected  to  office,  or  try  the  rights  of  parties  to  hold  an  office,  yet,  in  case  of 
an  election  upon  the  question  of  the  removal  of  a  county  seat,  which  is  claimed  to 
have  resulted  in  favor  of  removal,  if  it  is  alleged  that  such  was  not  the  result,  by 
reason  of  the  election  being  illegally  held,  or  the  vote  not  being  a  fair  one,  a  court 
of  chancery  will  entertain  jurisdiction  at  the  instance  of  those  impeaching  the 
election,  to  determine  where  the  county  seat  is,  although  that  inquiry  may  inciden¬ 
tally  involve  the  question,  whether  the  vote  had  been  fairly  taken,  and  if  fraud 
had  intervened  therein  to  purge  the  polls.  Boren  v.  Smith  et  al.,  47  Ill.  R.,  482.  Same 
doctrine  held  in  The  People  ex  rel.,  v.  Wiaiit,  48  Ill.  R.,  263, 

(2)  The  usual  form  of  proclamation  of  opening  and  closing  the  polls  is  as  follows : 

Hear  ye:  bear  ye:  hear  ye:  the  polls  of  this  election  are  now 
open ;  or,  the  polls  of  this  election  will  be  closed  in  half  an  hour. 
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of  such  voter  placed  opposite  his  name  in  the  column  headed 
“number.”  (1) 

Sec.  52.  The  manner  of  voting  shall  be  by  ballot.  The 
ballot  shall  be  printed  or  written,  or  partly  printed  and  partly 
written  upon  plain  paper,  with  the  name  of  each  candidate 
voted  for,  and  the  title  of  the  offices.  When  the  ballot  is 
printed,  the  same  shall  be  printed  upon  plain  paper,  in  plain 
type,  in  straight  lines,  with  a  blank  space  below  each  name, 
of  a  width  not  less  than  equal  to  the  width  of  the  line  in  which 
the  name  is  printed. (2) 

Sec.  53.  The  names  of  all  candidates  for  which  the  elector 


(1)  Neither  a  heading  nor  the  signature  of  the  inspectors  or  clerks  were  required 
to  make  the  poll  list  admissible,  to  prove  that  a  person  voted.  People  v.  Pease,  27 
N.  Y.  (13  Smith)  R.,  45. 

The  ballots  cast  at  an  election  are  better  evidence  than  the  tally  list  made  from 
them  of  the  number  of  votes.  People  v.  Holden,  28  Cal.  R.,  123. 

Inspectors  or  judges  of  elections  are  merely  ministerial  officers,  and  their  action 
can  be  reviewed  by  the  courts.  People  v.  Pease,  27  N.  Y.  (13  Smith)  R.,  45. 

If  votes  are  cast  by  duly  qualified  electors,  on  a  lawful  occasion,  and  at  a  proper 
place,  their  effect  cannot  be  defeated  by  reason  of  mere  official  delinquency  of  the 
judges  in  not  transmitting  them  to  the  county  clerk.  Bourland  v.  Hildreth,  26  Cal. 
It.,  161. 

And  the  omission  of  the  judges  of  election  to  send  a  poll  book  to  the  county  clerk, 
as  required  by  statute,  will  not  cause  the  rejection  of  the  return  from  that  precinct. 
(Deady,  J.,  dissenting.)  Day  v.  Kent ,  Oregon  R.,  123. 

Where  the  provisions  of  the  election  law  have  been  entirely  disregarded  by  the 
officers,  and  their  conduct  has  been  such  as  to  render  their  returns  utterly  unworthy 
of  credit,  the  entire  poll  will  be  rejected.  But  even  in  such  case,  legal  votes  proved 
to  have  been  actually  polled,  must  be  computed.  Littlefield  v.  Green,  1  Legal  News 
330  (Ill.  R.)  See  1  Brewster  (Penn.),  60. 

(2)  See  Const.,  Art.  VII.,  Sec.  2. 

A  single  piece  of  paper,  cast  as  a  ballot,  and  containing  the  name  of  a  candidate 
more  than  once,  should  be  counted  as  one  vote,  and  not  rejected  as  illegally  thrown. 
People  v.  Holden,  28  Cal.  R.,  123. 

Ballots  containing  a  greater  number  of  names  for  an  office  than  the  number  to  be 
elected  cannot  be  canvassed  but  must  be  rejected.  People  v.  Adams,  9  Wend.  R.,  333. 

If  a  ballot  contains  the  name  of  two  persons  for  the  same  office,  it  is  bad  as  to  both  ; 
but  such  a  ballot  cannot  be  rejected  as  to  candidates-for  other  offices  regularly 
named  on  the  same  ballot.  Carpenter  v.  Ely,  4  Wis.  R.,  420. 

In  case  of  questions  arising  upon  a  ballot  as  to  the  person  or  officer  voted  for,  the 
intention  of  the  voter  should  control,  and  effect  be  given  thereto.  If  a  ballot  desig¬ 
nate  an  officer  as  “  police  justice,”  it  should  be  taken  as  intending  ‘•police  magis¬ 
trate.”  The  People  ex  red.,  etc.,  v.  Matteson,  17  Ill.  R.,  1G7. 

The  name  of  the  person  for  whom  the  elector  intends  to  vote  should  be  written  in 
full  upon  his  ballot.  It  is  held  in  Michigan,  under  the  like  provisions  as  in  the  text, 
that  a  ballot  for  J.  A.  Dyer  cannot  be  counted  for  James  A.  Dyer;  that  such  a  ballot 
does  not  contain  the  name  of  the  person  intended  to  be  voted  for,  but  merely  the 
initial  letters ;  and  no  evidence  is  admissible  to  show  that  such  a  ballot  was  intended 
for  James  A.  Dyer.  But  when,  however,  the  designation  of  an  individual  on  a  ballot 
is  by  an  abbreviation  sanctioned  by  common  usage,  and  universally  understood,  the 
ballot  may  be  counted  for  the  person  for  whom  it  was  intended.  Thus,  a  vote  for 
Jas.  A.  Dyer  may  be  counted  for  James  A.  Dyer.  A  slight  error  in  the  spelling  of  a 
name  on  a  ballot,  it  is  presumed  would  not  prevent  a  ballot  from  being  counted  for 
the  person  for  whom  it  was  evidently  intended.  People  v.  Tisdale.  1  Dougl.  (Mich.) 
R..  50 ;  People  v.  Higgins,  3  Mich.  R.,  233.  Carpenter  v.  Ely,  4  Wisconsin  R.,  420. 

Ballots  cast  for  Michael  Finegan,  being  of  the  same  sound,  it  was  held  should  have 
been  counted  for  Michael  Finnegan,  the  person  intended.  Finnegan  v.  Mayivorm,  5 
Mich.  R„  146. 

Under  the  law  authorizing  the  election  of  two  court  commissioners,  an  election 
was  held,  but  it  was  conducted,  in  all  respects,  as  if  only  one  was  to  be  chosen  ;  two 
persons  were  opposing  candidates,  and  each  elector  voted  for  one  of  the  two.  but  in 
no  instance  did  a  ballot  contain  more  than  one  name  for  this  office.  It  was  held 
that  only  the  one  receiving  the  highest  number  of  votes  was  chosen,  and  as  to  the 
other  there  was  a  failure  to  elect.  People  v.  Commissioners  of  Kent  Co.,  11  Mich. 
R.,  111. 

Ballots  upon  paper  tinged  with  blue,  which  has  ruled  lines,  not  placed  there  as 
marks  to  distinguish  the  ballots  are  upon  white  paper  within  the  meaning  of  the 
statute.  People  ex  rel.  Brewster  and  Jones  v.  Kilduff,  15  Ill.,  R.,  500 
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intends  to  vote  shall  be  written  or  printed  upon  the  same  bal-  Names  of  ail 
lot,  and  the  office  to  which  he  desires  each  to  be  elected  shall  bJnrfiactd  on° 
be  designated  upon  the  ballot.  the  same  ballot. 

Sec.  54.  In  voting  for  representatives  to  the  General  As-  For  representa- 
sembly,  if  the  voter  intends  to  give  more  than  one  vote  to  any  Assmnbty—  mi-1 
candidate,  he  shall  express  his  intention  on  the  face  of  the  bal-  ^°ntationPre 
lot,  in  words  or  figures,  which  may  be  done  in  either  of  the 
following  forms :  A.  B.,  C.  D.,  E.  F.,  which  shall  be  held  to 
mean  one  vote  for  each  candidate  named ;  or  A.  B.  1 J  votes, 

C.  D.  1  \  votes ;  or  A.  B.  2  votes,  C.  D.  1  vote ;  or  A.  B.  3 
votes.  (1) 

Sec.  55.  The  ballot  shall  be  folded  by  the  voter  and  deliv- Number  of  per- 
ered  to  one  of  the  judges  of  election,  and  if  the  judges  be  bTendorsed  on 
satisfied  that  the  person  offering  the  vote  is  a  legal  voter,  theballot* 
clerks  of  election  shall  enter  the  name  of  the  voter  and  his 
number  under  the  proper  heading  in  the  poll  books,  and  the 
judges  shall  indorse  on  the  back  of  the  ticket  offered,  the 
number  corresponding  with  the  number  of  the  voter  on  the 
poll  books,  and  shall  immediately  put  the  ticket  into  the  ballot 
box. 

Sec.  56.  After  the  opening  of  the  polls  no  adjournment  Noadjourn- 
shall  be  had,  nor  shall  any  recess  be  taken,  until  all  the  votes  of  the 
cast  at  such  election  shall  have  been  counted  and  the  result 
publicly  announced. 

Sec.  57.  Immediately  upon  closing  the  polls,  the  judges  Mode  of  can- 
shall  proceed  to  canvass  the  votes  polled.  They  shall  first  votes?8  the 
count  the  whole  number  of  ballots  in  the  box.  If  the  ballots 
shall  be  found  to  exceed  the  number  of  names  entered  on  each 
of  the  poll  lists,  they  shall  reject  the  ballots,  if  any  be  found 
upon  which  no  number  is  marked  ;  if  the  number  of  ballots 
still  exceeds  the  number  of  names  entered  on  each  of  the 
poll -lists,  they  shall  be  replaced  in  the  box  and  the  box 
closed  and  well  shaken  and  again  opened,  and  one  of  the 
judges  shall  publicly  draw  out  and  destroy  so  many  ballots 
unopened  as  shall  be  equal  to  such  excess  ;  and  the  ballots  or 
poll  lists  agreeing  or  being  made  to  agree,  the  board  shall 
proceed  to  count,  and  estimate  and  publish  the  votes ;  and 
wffien  the  judges  of  election  shall  open  and  read  the  tickets, 
each  clerk  shall  carefully  mark  down  upon  the  tally -list  the 
votes  each  candidate  receives,  in  a  separate  column  prepared 
for  that  purpose,  with  the  name  of  such  candidate  at  the  head 
of  such  column,  and  the  office  designated  by  the  votes  such 
candidate  shall  fill. 


(1)  See  Const.,  Art.  IV.,  Secs.  7  and  8. 
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Sec.  58.  If  more  persons  are  designated  for  any  office  than 
there  are  candidates  to  be  elected,  or  if  more  votes  or  parts  of 
votes  are  designated  on  any  ballot  for  representatives  than  the 
voter  is  entitled  to  cast,  such  part  of  the  ticket  shall  not  be 
counted  for  either  of  the  candidates. 

Sec.  59.  All  the  ballots  counted  by  the  judges  of  election 
shall,  after  being  read,  be  strung  upon  a  strong  thread  or 
twine,  in  the  order  in  which  they  have  been  read,  and  shall 
then  be  carefully  enveloped  and  sealed  up  by  the  judges,  who 
shall  direct  the  same  to  the  officer  to  whom,  by  law,  they  are 
required  to  return  the  poll  books,  and  shall  be  delivered, 
together  with  the  poll  books,  to  such  officer,  who  shall  care¬ 
fully  preserve  said  ballots  for  six  months,  and  at  the  expiration 
of  that  time  shall  destroy  them  by  burning,  without  the  package 
being  previously  opened :  Provided ,  if  any  contest  of  election 
shall  be  pending  at  such  time  in  which  such  ballots  may  be 
required  as  evidence,  the  same  shall  not  be  destroyed  till  such 
contest  is  finally  determined. 

Sec.  60.  In  all  cases  of  contested  election,  the  parties  con¬ 
testing  the  same  shall  have  the  right  to  have  the  said  package 
of  ballots  opened,  and  said  ballots  referred  to  by  witnesses  for 
the  purpose  of  such  contest.  But  said  ballots  shall  only  be 
so  examined  and  referred  to  in  the  presence  of  the  officer 
having  the  custody  thereof. 

Sec.  61.  When  the  votes  shall  have  been  examined  and 
counted,  the  clerks  shall  set  down  in  their  poll  books  the  name 
of  every  person  voted  for,  written  at  full  length,  the  office  for 
which  such  person  received  such  votes,  and  the  number  he  did 
receive,  the  number  being  expressed  in  words  at  full  length ; 
such  entry  to  be  made,  as  nearly  as  circumstances  will  admit, 
in  the  following  form,  to  wit : 

“At  an  election  held  at - -,  in  the  county  of - ,  and  State 

of  Illinois,  on  the  -  day  - ,  in  the  year  of  our  Lord«one 

thousand  eight  hundred  and  - ,  the  following  named  persons 

received  the  number  of  votes  annexed  to  their  respective  names,  for 
the  following  described  offices,  to  wit :  [ name  of  candidate ]  had 
[ number  of  votes ]  for  [ title  of  office'],  and  in  the  same  manner  for 
any  other  persons  voted  for. 

“  Certified  by  us : 

A.  B.I 

C.  D.  [  Judges  of  Election. 

E.  F.J 

“Attest:  G.  H. 1  ^  7  ,  p,  ..  „ 

j  j  >  Clerics  of  Election” 

Sec.  62.  Such  certificate,  together  with  one  of  the  lists  of 
voters,  and  one  of  the  tally  papers,  having  been  carefully 
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enveloped  and  sealed  up,  sliall  be  put  into  the  hands  of  one  of 
the  judges  or  board  of  election,  who  shall,  within  four  days 
thereafter,  deliver  the  same  to  the  county  clerk  or  his  deputy, 
at  the  office  of  said  county  clerk  ;  and  when  received,  such 
clerk  or  deputy  shall  proceed  to  open,  canvass  and  publish  the 
return  from  each  precinct  or  election  district,  as  provided  by 
law. 

Sec.  63.  The  judges  and  clerks  of  election  shall  be  allowed  per  diem  of 
the  sum  of  three  dollars  each  per  day  for  their  services  in  Jcier1fss.an<1 
attending  each  election,  and  the  judge  who  carries  the  said 
returns  to  the  county  clerk  shall  also  receive  five  cents  per 
mile,  each  way. 

Sec.  64.  The  judges  of  election  shall  allow  at  least  one,  challengers, 
and  not  more  than  two  legal  voters  of  each  party  to  the  contest, 
to  be  chosen  by  the  parties  respectively,  into  the  room  where 
the  election  is  held,  to  act  as  challengers  of  voters  at  such 
election  ;  and  such  challengers  may  remain  with  the  board  of 
election  until  the  votes  are  all  canvassed  and  the  result 
declared. 


QUALIFICATION  OF  VOTERS. 

Sec.  65.  Every  person  having  resided  in  this  State  one  Qualification  of 
year,  in  the  county  ninety  days,  and  in  the  election  district  deuce.- 
thirty  days  next  preceding  any  election  therein,  who  wras  an 
elector  in  this  State  on  the  first  day  of  April  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty -eight,  or 
obtained  a  certificate  of  naturalization  before  any  court  of 
record  in  this  State  prior  to  the  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy,  or 
who  shall  be  a  male  citizen  of  the  United  States  above  the  age 
of  twenty -one  years,  shall  be  entitled  to  vote  at  such  elec¬ 
tion.  (1) 


(1)  See  Const.,  Art.  VII.,  Sec.  1.  Each  State  has  the  undoubted  right  to  prescribe 
the  qualifications  of  its  own  voters.  In  the  absence  of  some  provision  to  that  effect, 
the  act  of  naturalization  would  not  of  itself  confer  on  the  person  naturalized  the 
right  to  exercise  the  elective  franchise.  The  qualification  of  a  voter  at  a  Congres¬ 
sional  election  depends  on  the  law  of  the  State  in  which  the  elective  franchise  is 
exercised,  and  is  dependent  on  the  municipal  regulations  of  the  State.  Spragins  v. 
Houghton,  2  Scam.  R.,  395. 

Former  decisions  to  the  effect  above,  must  of  course  be  taken  subject  to  the  provi¬ 
sions  of  the  15th  amendment  to  the  Constitution  of  the  United  States. 

Unless  the  legislature  shall  make  citizenship  an  indispensable  qualification  to  the 
enjoyment  of  the  elective  franchise,  and  the  Constitution  clearly  admits  of  the 
exercise  of  that  power  by  that  body,  the  supreme  court  cannot  add  such  a  prerequi¬ 
site  by  construction.  Spragins  v.  Houghton,  2  Scam.  Ii  409. 

Under  the  act  of  Congress  of  1802,  conferring  jurisdiction  upon  certain  courts  for 
the  purpose  of  naturalization,  only  courts  of  record  for  general  and  not  for  special 
purposes,  were  intended  to  be  embraced  within  its  provisions.  “  The  Marine  Court  of 
the  city  of  New  York  ”  is  not  a  court  of  record  within  the  meaning  of  the  act  of  Con¬ 
gress  conferring  jurisdiction  upon  courts  of  record  toadmitaliens  to  citizenship;  and 
hence  a  person  so  admitted  by  an  order  of  that  court  does  not  become  a  qualified 
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Sec.  66.  A  permanent  abode  is  necessary  to  constitute  a 
residence  within  the  meaning  of  the  preceding  section. (1) 


elector,  and  cannot  maintain  an  action,  under  the  act  of  1849,  for  rejection  of  his 
vote.  Mills  et  at.  v.  McCabe,  44  Ill.  R.,  194. 

The  question  whether  the  person  offering  to  vote  is  a  naturalized  foreigner  or  an 
inhabitant,  and  entitled  to  vote,  the  judges  of  election  have  no  right  to  investigate, 
under  the  existing  laws.  If  such  person  takes  the  oath  prescribed  in  the  law,  the 
duty  is  imperative  upon  the  judges  to  receive  his  vote  unless  the  oath  is  proved  to 
he  false.  Spragins  v.  Houghton,  2  Scam.  It.,  416.  If,  however,  the  judge  should  of  his 
own  knowledge  know  the  oath  to  be  false,  he  would  not  be  liable  to  the  penalty 
under  section  20  should  he  refuse  to  receive  the  vote  for  that  reason.  Mills  et  al.  v. 
McCabe,  44  Ill.  R.,  194, 

(1)  The  term  inhabitant  is  derived  from  the  Latin  habito,  and  signifies  live  in,  to  dwell 
in ;  and  is  applied  exclusively  to  one  who  lives  in  a  place,  and  has  there  a  fixed  and 
legal  soltlement.  The  residence,  however,  is  to  be  bona  fide,  and  not  casual  or  tem¬ 
poral.  Spragins  v.  Houghton,  2  Scam.  R.,  396. 

The  residence  is  a  question  of  intention  from  all  the  facts  and  circumstances  in  each 
case.  Kitchell  v.  Burgwin  et  ux.,  21  Ill.  R.,  44;  Ives  v.  Mills,  37  Ill.  R.,  75  :  Walt  us  v. 
The  People,  21  Ill.  R„  174, 178. 

Residence  and  liabitancy  are  generally  synonymous.  A  residence  is  different  from 
a  domicil,  although  it  is  a  matter  of  great  importance  to  determine  the  place  of 
domicil.  Residence  indicates  permanency  of  occupation,  as  distinct  from  lodging,  or 
boarding,  or  temporary  occupation,  but  does  not  include  so  much  as  domicil,  which 
requires  an  intention  continued  with  residence.  Bouv.  Law  Hid.,  “  Residence.” 

A  domicii;may  be  defined  “a  residence  at  a  particular  place,  accompanied  with 
positive  or  presumptive  proof  of  continuing  it  an  unlimited  time,”  and  is  a  conclu¬ 
sion  of  law  on  an  extended  view  of  facts  and  circumstances.  Grier  v.  O' Daniel,  1 
J3inn.  R.,  352. 

A  resident  is  a  person  coming  into  a  place  with  an  intention  to  establish  his  domi¬ 
cil  or  permanent  residence,  and  actually  executing  that  intention  by  taking  a  home 
or  lodging,  opening  a  store  or  the  like.  United  States  v.  The  Penelope,  2  Peters  Adm. 
R.,  Dec.  450. 

Residence  is  a  question  of  intention.  By  a  removal  out  of  the  Slate,  without  an 
Intention  permanently  to  reside  elsewhere,*a  person  will  not  lose  his  residence,  nor 
will  he  acquire  one  by  a  mere  intention  to  remove  permanently,  not  followed  by 
actual  removal.  Casey's  Case,  1  Ash.  R.,  126. 

To  effect  a  change  of  domicil  there  , must  be  intention^and  act  united.  2  Kent 
Com.,  43  ;  Crawjord  v.  Wilson,  4  Barb.  R.,  504. 

To  effect  a  change  of  residence,  it  is  not  enough  that  one  intends  to  change  it,  and 
believes  he  has  done  in  law  what  amounts  to  a  change.  The  intent  and  fact  must 
concur,  and  his  opinion  cannot  produce  the  result.  Chaine  v.  Wilson,  8  Abbot’s 
Pr.,  78 ;  Smith  v.  People  ex  rel.,  44  Ill.  R.,  22. 

If  a  person  goes  out  of  a  State,  county,  or  town,  for  a  particular  purpose,  and  does 
not  take  up  a  permanent  residence  elsewhere,  he  cannot  be  considered  as  having 
removed  from  the  State,  county  or  town,  so  as  to  affect  his  domicil  and  inhabitancy. 
Searsx.  City  of  Boston,  1  Mete.  R.,  250;  Sachet's  Case,  IMass.  R.,  58  ;  Abingtonx.  Boston, 
4  Mass.  R.,  312. 

A  man’s  domicil  is  not  changed  by  an  absence  for  a  temporary  purpose,  with  or 
without  his  family.  Cadwalader  v.  Howell,  3  Harr.  R.,  138 ;  State  v.  Judge,  13  Ala.  Ii.,  805. 

A  person’s  home  or  domicil  is  his  habitation  fixed  in  any  place,  without  any  pre¬ 
sent  intention  of  removing  therefrom.  Putnam  v.  Johnson,  10  Mass.  R.,  488. 

A  domicil  once  fixed  will  continue,  notwithstanding  the  absence  of  the  party, 
until  a  new  domicil  is  acquired.  Jennison  v.  Hapgood,  10  Pick.  R.,  77. 

A  domicil  once  acquired  is  presumed  to  continue  until  a  new  one  is  obtained,  in 
fact  and  by  intention.  Glover  v.  Glover,  18  Ala.  k.,  365. 

Unless  one’s  change  of  domicil  is  complete  and  final,  it  does  not  constitute  an 
abandonment  of  one’s  country.  Hardy  v.  DeLeon,  5  Texas  R.,  211 ;  Brown  v.  Smith, 
11  Eng.  Law  and  Eq.,  6  ;  Leach  v.  Pillsbury,  15  N.  II.  R.,  137. 

E^ery  person  has  a  domicil  of  origin,  which  he  retains  until  he  acquires  another, 
and  the  one  thus  acquired  is  in  like  manner  retained.  Thorndike  v.  City  of  Boston,  1 
Mete.  Ii.,  242 ;  Kilbum  v.  Bennett,  3  Mete.  R.,  199. 

A  person  having  a  legal  settlement  in  one  place,  that  settlement  continues  until 
another  is  acquired  in  the  State.  A  settlement  in  another  State  or  county  will  not 
change  that  acquired  in  this  State,  if  he  returns  to  it.  Payne  v.  Town  of  Dunham,  29 
Ill.  R.,  129. 

To  constitute  a  change  of  residence  from  one  election  district  to  another,  there 
must  be  an  actual  removal.  McDaniel’ s  Case,  3  Penn.  Law  Journal,  310. 

Residence  within  the  meaning  of  the  Constitution,  as  a  legal  qualification  of  an 
elector,  is  synonymous  with  domicil,  and  means  the  place  of  a  person’s  permanent 
abode. 

A  student  at  college,  who  has  a  domicil  of  origin,  and  resides  at  the  institution  for 
the  sole  purpose  of  education,  does  not  thereby  acquire  the  right  to  vote  in  the 
district  in  which  the  college  is  located. 

The  election  officers  are  not  concluded  by  the  oath  of  the  person  offering  to  vote, 
as  to  the  question  of  domicil ;  they  have  a  right  to  determine  the  point  from  all  the 
facts  and  circumstances  of  the  case.  AUentown  Election,  28  Legal  Intelligencer,  229. 
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Sec.  67.  Whenever,  at  any  general  or  special  election,  in  voter  to  make 
any  precinct,  district,  city,  village,  town  or  ward,  any  person 
offering  to  vote  is  not  personally  known  to  the  judges  of  elec¬ 
tion  to  have  the  qualifications  mentioned  in  the  two  preceding 
sections,  if  his  vote  is  challenged  by  a  legal  voter  at  such 
election,  he  shall  make  and  subscribe  an  affidavit  in  the  follow¬ 
ing  form,  which  shall  be  retained  by  the  judges  of  election,  and 
returned  by  them  with  the  poll  books  : 

“  State  of  Illinois,  1  Form  of  oath. 

County  of  Cook,  j  ' 

“  I, - ,  do  solemnly  swear  [or  affirm]  that  I  am  a  citizen  of  the 

United  States  [or,  that  I  was  an  elector  on  the  first  day  of  April, 

A.  D.  1848,  or,  that  I  obtained  a  certificate  of  naturalization  before 
a  court  of  record  in  this  State  prior  to  the  first  day  of  January,  A.D. 

1870,  as  the  case  may  6e] ;  that  I  have  resided  in  this  State  one  year, 
in  this  county  ninety  days,  and  in  this  election  district  thirty  days 
next  preceding  this  election  ;  that  I  now  reside  at  [ here  give  the 
particular  house  or  place  of  residence,  avid  if  in  a  town  or  city  the 
street  and  number ],  in  this  election  district;  that  I  am  twenty -one 
years  of  age,  and  have  not  voted  at  this  election  :  So  help  me  God 
[or,  this  I  do  solemnly  and  sincerely  affirm,  as  the  case  may  be .] 

• 

“  Subscribed  and  sworn  to  before  me  this - day  of - ,  A.  D. 

18—.” 

Sec.  68.  In  addition  to  such  an  affidavit,  the  person  so  jn  addition  to 
challenged  shall  produce  a  witness,  personally  known  to  the  ^shan  pro^ 
judges  of  election,  and  resident  in  the  precinct  or  district,  Uuce  a  witness, 
or  who  shall  be  proved  by  some  legal  voter  of  such  precinct  or 
district,  known  to  the  judges  to  be  such,  who  shall  take  the 
oath  following,  viz.  : 

“  I  do  solemnly  swear  [or  affirm]  that  I  am  a  resident  of  this  elec-  _ 
tion  precinct  [or  district],  and  entitled  to  vote  at  this  election,  and  ne™oath?  * 
that  I  have  been  a  resident  herein  for  one  year  last  past,  and  am  well 
acquainted  with  the  person  whose  vote  is  now  offered  ;  that  he  is  an 
actual  and  bona  fide  resident  of  this  election  precinct  [or  district],  and 
has  resided  herein  thirty  days,  and,  as  I  verily  believe,  in  this 
county  ninety  days  and  in  this  State  one  year  next  preceding  this 
election.” 

Sec.  69.  The  oath,  in  each  case,  may  be  administered  by  WhorQayad. 
either  of  the  judges  of  election,  or  by  any  officer,  resident  iu  Jathistersuch 
the  precinct  or  district,  authorized  by  law  to  administer  oaths. 

Sec.  70.  No  person  who  has  been  legally  convicted  of  anyConvicts> 
crime,  the  punishment  of  which  is  confinement  in  the  peniten¬ 
tiary,  shall  be  permitted  to  vote  at  any  election,  unless  he  shall 
be  restored  to  the  right  to  vote  by  pardon. 
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CANVASSING  VOTES  —  CERTIFICATE  OF  ELECTION. 

Sec.  71.  Within  seven  days  after  the  close  of  the  election, 
the  county  clerks  of  the  respective  counties,  with  the  assistance 
of  two  justices  of  the  peace  of  the  county,  shall  open  the 
returns  and  make  abstracts  of  the  votes  in  the  following  man¬ 
ner,  as  the  case  may  require:  Of  votes  for  governor  and 
lieutenant-governor,  on  one  sheet;  of  votes  for  other  State 
officers,  on  another  sheet ;  of  votes  for  presidential  electors,  on 
another  sheet ;  of  votes  for  representatives  to  congress,  on 

another  sheet;  of  votes  for  judges  of  the  supreme  court,  on 

another  sheet ;  of  votes  for  clerks  of  the  supreme  court,  on 

another  sheet ;  of  votes  for  judges  of  the  circuit  court,  on 

another  sheet ;  of  votes  for  senators  and  representatives  to  the 
general  assembly,  on  another  sheet ;  of  votes  for  members  of 
the  state  board  of  equalization,  on  another  sheet ;  of  votes  for 
county  officers,  on  another  sheet.  The  foregoing  abstracts  shall 
be  preserved  by  the  county  clerk  in  his  officc.(l) 


(1)  A  statement  of  the  number  of  votes  given  at  an  election  for  the  respective 
candidates,  required  to  be  made  out  and  tiled  by  the  board  of  county  canvassers,  is 
prima  facie  evidence  only  of  the  facts  stated  in  it.  The  county  canvass  may  be  cor- 
rected,,in  a  proceeding  for  that  purpose,  by  the  township  canvassers,  and  the  latter 
by  the  ballots  themselves.  The  determination  of  the  board  of  county  canvassers  of 
the  persons  elected  is  prima  facie  evidence  only  of  their  election.  A  party  may  go 
behind  the  canvass  to  the  ballots  to  show  the  number  of  votes  cast  for  him.  The 
duties  of  the  board  of  canvassers  being  wholly  ministerial.  So  held  in  Michigan. 
People  v.  Vancleve,  1  Mich.  R.,  362.  See  also  Attorney  General  ex  rel.  Carpenter  v.  Ely, 
4  Wis.  R.,  420. 

When  the  vote  of  an  election  district  is  rejected  by  the  county  canvassers,  because 
no  poll -list  with  the  oath  of  the  judges  of  election  accompanied  the  statement  of 
votes  made  up  and  returned  to  the  proper  officers,  the  statement  being  regular  in  all 
other  respects,  and  delivered  by  and  to  the  proper  officers  within  the  time  prescribed 
by  law,  the  testimony  of  the  town  clerk,  in  a  proceeding  testing  the  regularity  of  the 
election,  is  competent  to  show  by  the  records  kept  in  his  office  that  the  election  was 
regularly  notified  and  conducted,  and  that  the  votes  were  ascertained  and  canvassed 
according  to  law,  and  also  to  show  the  number  of  votes  cast  for  the  different  candi¬ 
dates.  The  chairman  of  the  town  board,  whose  vote  is  rejected  for  the  above  reasons, 
is  a  proper  witness  to  show  that  he  acted  as  one  of  the  judges  of  election,  that  the 
judges  were  duly  sworn  before  the  polls  were  opened,  and  that  the  election  was  con¬ 
ducted  according  to  the  statute.  Attorney  General  ex  rel.  Carpenter  v.  Ely,  1  Wis.  R.,  420. 

Although  the  person  who  received  the  greatest  number  of  votes  for  a  particular 
office  is  ineligible  to  that  office,  such  votes  are  not  thereby  a  nullity,  but  should  be 
counted  by  the  canvassers ;  and  the  person  who  received  a  less  number  of  votes  in 
such  case,  although  eligible,  can  not  be  regarded  as  elected.  Dunning  ex  rel.,  etc.,  v. 
Giles,  1  Chand.  (Wis.)  R.,  112.  Off  ex  rel.,  etc.,  v.  Smith,  14  Wis.  R.,  497. 

The  county  canvassers  have  no  power  not  expressly  given  them  by  law.  They 
must  perform  their  duties  precisely  as  prescribed  by  the  statute,  and  can  not  go 
beyond  it.  And  this  relates  to  State  and  town  canvassers.  Breshford  ex  rel.,  etc.,y. 
Bruston,  4  Wis.  R.,567. 

Notwithstanding  the  judges  and  clerks  of  elections  may  not  be  sworn,  and  no  list 
of  electors  is  kept,  as  required  by  law,  and  other  irregularities  have  occurred,  it  is 
the  duty  of  the  county  board  to  canvass  the  returns,  and  their  certificate  is  prima 
facie  evidence  of  the  result  of  the  election.  Taylor  v.  Taylor  et  al.,  10  Minn.  R.,  107. 

The  determination,  by  the  canvassers,  of  the  right  of  the  person  elected,  is  not 
conclusive,  but  merely  prima  facie  evidence  of  that  person’s  right  to  the  office,  and 
may  be  overcome  by  the  party  who  denies  such  right.  Territory  v.  Pyle,  1  Oregon 
R.,  149. 

Where  no  contest  is  entered,  it  is  held  that  the  county  canvassers  can  only  declare 
the  result  of  the  election,  as  shown  by  the  certificate  and  returns  of  the  judges  of  the 
election.  They  do  not  pass  upon  the  qualification  of  voters,  nor  decide  what  ballots 
shall  be  counted.  The  People  ex  rel.,  etc.,  v.  Kilduff,  15  Ill.  R.,  492. 

Indeed  it  is  held,  in  a  later  case,  that  the  office  of  canvasser  is  merely  ministerial, 
and,  as  such,  will  be  controlled  by  the  courts;  that  these  officers  are  clothed  with  no 
discretionary  powers.  They  are  to  open  the  returns,  make  abstracts  of  the  votes  as 
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Sec.  72.  The  county  clerk  shall  make  out  a  certificate  of  county  clerk 

election  to  each  of  the  persons  having  the  highest  number  of  an^deUver 

votes,  for  the  several  county  offices,  and  deliver  such  certificate  certificates  of 

to  the  person  entitled  to  it,  on  his  application.  •  sons  entitled  to 

1  ’  ^  them. 


they  appear,  and  the  clerk  is  to  deliver  a  certificate  of  election  to  each  person  having 
the  highest  number  of  votes.  They  are  not  allowed  to  reject  any  returns,  or  decide 
upon  their  validity,  if,  on  their  face,  they  are  made  in  compliance  with  the  law. 
The  People  ex  rel. ,  etc.,  v.  Hilliard,  29  Ill.  It.,  423.  People  v.  Vancleve,  1  Mich.  R.,  362. 

A  different  rule  obtains  in  Wisconsin  under  a  statute  admitting  of  a  diflerent  con¬ 
struction.  Attorney  General  ex  rel.  Carpenter  v.  Ely,  4  Wis.  R.,  420. 

The  justices  of  the  peace,  as  members  of  the  canvassing  board,  possess  equal  power 
with  the  county  clerk.  After  the  board  adjourn  their  power  is  at  an  end,  and  they 
can  not  be  again  called  together ;  and  no  amendment  of  their  proceedings  can  be 
made.  Opin.  Att’y  Gen’l  Cole  (Minn.),  vol.  3,  p.  145. 

When  the  board  of  canvassers  have  legally  canvassed  the  returns  of  election,  and 
declared  the  result,  their  power  over  the  subject  is  exhausted,  and  they  can  not  after¬ 
wards  reverse  their  decision  by  making  a  different  determination.  Headley  v.  Albany, 
33  N.  Y.  R.,  603. 

Where  an  informality  occurs  in  making  election  returns,  it  may  no  doubt  be  cor¬ 
rected  by  the  canvassers,  and  should  not  be  allowed  to  operate  to  disfranchise  the 
voters.  The  People  ex  rel.,  etc.,  v.  Hilliard,  29  Ill.  E.,  414. 

The  duties  of  the  county  clerk  in  receiving  and  opening  election  returns,  in  can¬ 
vassing  and  estimating  the  votes,  and  in  giving  certificates  of  election,  are  purely 
ministerial,  and  no  judicial  or  discretionary  powers  are  conferred  upon  him  or  the 
board  of  canvassers,  except,  perhaps,  that  of  determining  whether  the  returns  are 
genuine,  or  polled  at  proper  places,  and  ascertaining  from  the  returns  themselves  for 
whom  the  votes  were  intended.  O'  Farrell  A-  Bryant  v.  Colby,  2  Minn.  It.,  180 

The  duty  of  the  clerk  in  issuing  a  certificate  of  election  to  the  person  having  the 
highest  number  of  votes  is  purely  ministerial,  and  a  mandamus  will  be  granted  to 
compel  him  to  issue  such  certificate.  State  v.  Laicrence.  3  Kan.  R.,  95. 

The  certificate  of  election  is  prima  facie  title  to  the  office,  and  can  only  be  set  aside 
by  a  contest  in  the  form  prescribed  by  law.  Prettyman  v.  Supervisors  el  al.,  19  Ill.  R„ 
406.  Kerr  v.  Trego,  47  Penn.  St.  R.,  292. 

Where  the  certificate  required  pf  the  county  clerk  in  a  case  for  the  removal  of  a 
county  seat,  omitted  to  state  the  number  of  votes  cast  at  the  election,  so  it  might  be 
seen  whether  the  proposition  had  been  carried  or  lost,  the  returns  of  the  judges  and 
clerks  of  election  may  be  resorted  to  for  the  purpose  of  ascertaining  that  fact.  The 
object  of  such  an  election  will  not  be  defeated  for  the  want  of  such  a  statement  in 
the  certificate.  The  People  ex  rel.  v.  Wiant,  48  111.  R..  263. 

When  no  certificate  or  other  formal  mode  of  making  known  to  a  person  his  elec 
tion  to  a  public  office  is  required  by  law,  the  result  of  the  election,  as  ascertained 
and  announced  at  the  close,  is  conclusive  upon  the  election  of  officers,  and  can  not 
afterwards  be  reconsidered  or  varied.  State  v.  Warren,  1  Houston  (Del.)  R.,  39. 

In  a  proceeding  by  quo  warranto  to  try  the  right  to  an  office  elective  by  the  people, 
it  is  competent  to  go  behind  the  certificate  to  ascertain  the  decisive  fact  of  who 
received  the  most  legal  votes.  (Denio,  C.  J.,  and  Wright  and  Marvin,  justices,  dis¬ 
senting.)  People  v.  Pease,  27  N.  Y.  (13  Smith),  R.,  45. 

The  supreme  court  has  no  power  to  decide  upon  the  right  of  a  party  to  hold  a  seat 
in  the  legislature,  but  it  may  compel  the  proper  officers  to  give  the  proper  creden¬ 
tials  to  enable  the  party  to  assert  his  claim  before  the  proper  authority.  The  award 
of  a  certificate  to  either  candidate  under  the  mandate  of  the  court  will  not  deter¬ 
mine  his  election.  O' Farrell  &  Bryant  v.  Colby,  2  Minn.  It.,  180.  The  People  ex  rel.  v. 
Hilliard,  29  Ill.  R„  413. 

In  an  information  in  the  nature  of  a  quo  ivarranto  to  test  the  fact  of  election  between 
the  parties  claiming  the  same,  the  court  is  bound  to  rectify  mistakes  and  omissions 
of  the  canvassing  boards.  Attorney  General  ex  rel.  Carpenter  v.  Ely,  4  Wis.  R.,  420. 

The  legality  of  an  election  does  not  depend  upon  the  fact  of  the  declaration  of  the 
board  of  election,  or  that  of  the  canvassers,  if  withheld  or  not  made,  through  illegal 
causes,  the  office  will  vest:  the  authority,  rights  and  powers  of  officers  are  derived 
from  the  election,  and  not  from  the  returns.  The  People  ex  rel.,  etc.,  v.  KiUduff,  15  Ill. 
R..  492. 

When  the  signature  of  the  officers  who  administered  the  oaths  attached  to  the 
jurats  of  a  poll  book  did  not  appear,  and  for  that  reason  the  poll  book  was  rejected 
by  the  canvassers,  and  a  certificate  given  to  the  opposite  party,  the  rejection  of  the 
poll  book  causing  a  change  in  the  result :  Held,  that  the  writ  of  mandamus  was  the 
only  remedy  of  the  defeated  party  to  compel  the  delivery  to  him  of  the  certificate 
of  election,  as  the  prima  facie  evidence  of  his  election.  The  People  ex  rel.,  etc.,  v.  Hil¬ 
liard,  29  Ill.  R.,  413. 

A  person  elected  to  a  county  office,  although  he  receives  no  official  notice  of  his 
election,  must  qualify  within  the  time  prescribed  by  law.  The  neglect  or  refusal  of 
the  county  clerk  to  make  out  his  certificate  of  election,  in  compliance  with  the 
statute,  will  not  impair  his  title  to  the  office.  Spooner  ex  rel.,  etc.,  v.  Elderkin,  5  Wis. 
R.,  300. 
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Tie  vote.  Sec.  73.  When  two  or  more  persons  receive  an  equal  and 

the  highest  number  of  votes  for  an  office  to  be  filled  by  the 
county  alone,  the  county  clerk  shall  issue  a  notice  to  such  per¬ 
sons  ot  such  tie  vote,  and  require  them  to  appear  at  his  office, 
on  a  day  named  in  the  notice,  within  ten  days  from  the  day  of 
election,  and  determine  by  let  which  of  them  is  to  be  declared 
elected. 

Decided  by  lot.  Sec.  74.  On  the  day  appointed,  the  clerk  and  other  canvas¬ 
sers,  or,  in  case  of  their  absence,  the  State’s  attorney  or  sheriff 
shall  attend,  and  the  parties  interested  shall  appear  and  deter¬ 
mine  by  lot  which  of  them  is  to  be  declared  elected  ;  and  the 
clerk  shall  issue  his  certificate  of  election  to  the  person  thus 
declared  elected. 

Sec.  75.  It  shall  oe  the  auty  of  the  county  clerk,  on  the 
receipt  of  the  election  returns  of  any  general  or  special  elec¬ 
tion,  to  make  out  his  certificate,  stating  the  compensation  to 
which  the  judges  and  clerks  of  each  election  may  be  entitled 
for  their  services,  and  lay  the  same  before  the  county  board  at 
its  next  session  ;  and  said  board  shall  order  the  compensation 
aforesaid  to  be  paid  out  of  the  county  treasury. 

Sec.  76.  Immediately  after  the  completion  of  the  abstracts 
of  votes,  the  county  clerk  shall  envelope  and  seal  up  a  copy 
of  the  abstracts  of  votes  for  governor,  lieutenant-governor, 
secretary  of  state,  auditor  of  public  accounts,  treasurer,  attor¬ 
ney  general,  and  superintendent  of  public  instruction,  and 
indorse  upon  it  in  substance,  “  Abstracts  of  votes  for  State 

officers  from - county,”  and  address  it  “  The  speaker  of 

the  house  of  representatives.”  The  county  clerk  shall,  at  the 
same  time,  envelope  and  seal  up  a  copy  of  each  of  the  abstracts 
of  votes  for  other  officers,  and  indorse  the  same  so  as  to  show 
the  contents  of  the  package,  and  direct  the  same  to  the  secre¬ 
tary  of  state.  The  several  packages  shall  then  be  placed  in 
one  envelope  and  addressed  to  the  secretary  of  state. 

Sec.  77.  Such  abstracts  shall  be  transmitted  to  the  secretary 
of  state  by  mail,  or,  in  case  it  shall  be  necessary,  by  special 


Abstract  of  re¬ 
turns  to  be  sent 
to  sec’y  of  state. 


How  transmit¬ 
ted. 


messenger. 


State  canvass- 
how  made. 


Sec.  78.  The  secretary  of  state,  auditor,  treasurer  and 
attorney  general,  or  any  two  of  them,  in  the  presence  of  gov- 


Offieers  elected  on  the  proper  day,  refusing  to  qualify,  become  officers  de  facto,  and 
their  acts  are  valid  as  to  the  third  persons,  and  can  only  be  inquired  into  directly, 
not  collaterally.  Coles  County  v.  Allison ,  23  Ill.  R.,  437.  See  People  v.  Collins,  7  Johns. 
R.,  549;  People  v.  Runkle ,  9  Johns.  It ,  147. 

Mandamus  is  the  proper  remedy  against  any  officer  to  obtain  possession  of  seals, 
books,  papers,  muniments,  or  other  property  belonging  to  corporations.  The  People 
ex  rel.  Brewster  and  Jones  v.  Killduff,  15  Ill.  It.,  602. 

Canvassers  are  mere  ministerial  officers ;  it  is  their  dutv  simply  to  cast  up  the  votes 
and  award  the  certificate  to  the  person  having  the  highest  number;  they  have  no 
judicial  power.  State  v.  Steers,  44  Mo.,  223. 
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ernor,  shall  proceed,  within  twenty  days  after  the  election,  and  Governor  shall 
sooner  if  all  the  returns  are  received,  to  canvass  the  votes  given  ofVeiectionCore 
for  representatives  to  Congress,  judges  of  the  supreme  court,  commission, 

.  .  r  n  °  •  -i  °  p  i  .  .r  and  cause  pro- 

clerks  ot  the  supreme  court,  judges  ot  the  circuit  court,  sen- ciamation  to  be 
ators,  representatives  to  the  General  Assembly,  and  members made‘ 
of  the  state  board  of  equalization,  respectively ;  and  the  per¬ 
sons  having  the  highest  number  of  votes  for  the  respective 
offices  shall  be  declared  duly  elected;  but  if  it  appears  that 
more  than  the  number  of  persons  to  be  elected  have  the  high¬ 
est  and  an  equal  number  of  votes  for  the  same  office,  the 
secretary  of  state,  in  the  presence  of  the  other  officers  and  the 
governor,  shall  decide  by  lot  which  of  such  persons  shall  be 
elected ;  and  to  each  person  duly  elected,  the  governor  shall 
give  a  certificate  of  election  or  commission,  as  the  case  may 
require,  and  shall  cause  proclamation  to  be  made  of  the  result 
of  the  canvass. 
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Sec.  79.  No  spiritous,  malt,  vinous  or  intoxicating  liquor 
shall  be  sold  or  given  away  at  retail,  nor  shall  any  saloon  or 
bar-room,  or  place  where  such  liquor  is  so  sold  or  given  away, 
be  open  upon  any  general  or  special  election  day  within  one 
mile  of  the  place  of  holding  an  election.  Whoever  violates 
the  provisions  of  this  section  shall  be  fined  in  a  sum  not  less 
than  twenty-five  nor  more  than  one  hundred  dollars.  It  shall 
be  the  duty  of  the  sheriff,  coroner,  constables  and  other  officers 
of  the  county,  and  magistrates,  to  see  that  the  provisions  of 
this  section  are  enforced. 

Sec.  80.  If  any  person  whose  vote  is  challenged,  or  any 
witness  sworn  tinder  the  provisions  of  this  act,  shall,  know¬ 
ingly,  "willfully,  and  corruptly,  swear  falsely,  he  shall  be 
deemed  guilty  of  perjury,  and  on  conviction  thereof,  shall  be 
punished  accordingly. 

Sec.  81.  Whoever  unlawfully  votes  more  than  once  at  any 
election,  or  offers  to  vote  after  having  once  voted  at  such  elec¬ 
tion  ;  or  knowing  that  he  is  not  a  qualified  voter  at  an  election, 
wdllfully  votes  at  such  election,  shall,  on  conviction  thereof,  be 
fined  in  a  sum  not  exceeding  one  thousand  dollars,  or  impris¬ 
oned  in  the  county  jail  not  exceeding  one  year,  or  both,  in  the 
discretion  of  the  court. 

Sec.  82.  Whoever  willfully  aids  or  abets  any  one  not  legally 
qualified  to  vote  at  an  election,  in  voting  or  attempting  to  vote 
at  such  election  ;  or 

Second  —  Furnishes  an  elector  with  a  ticket  or  ballot  inform¬ 
ing  him  that  it  contains  a  name  different  from  that  which 
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appears  thereon,  with  intent  to  induce  him  to  vote  contrary  to 
his  inclination  ;  or 

Third — Fraudulently  or  deceitfully  changes  a  ballot  of  an 
elector,  with  intent  to  deprive  such  elector  of  voting  for  such 
person  as  he  intended  ;  or 

Fourth — Endeavors  to  procure  the  vote  of  any  elector,  or 
the  influence  of  any  person  over  an  elector  at  any  election,  for 
himself  or  for  or  against  any  person,  by  means  of  a  promise 
of  a  favor,  or  by  means  of  violence  or  threats  of  violence,  or 
threats  of  withdrawing  custom  or  dealing  in  business  or  trade, 
or  enforcing  the  payment  of  a  debt,  or  bringing  a  suit  or 
criminal  prosecution,  or  any  other  threat  of  injury  to  be  inflicted 
by  him  or  his  means  ;  or 

Fifth  —  By  offering  a  reward  or  bribe,  or  by  treating  to  or 
giving  spiritous,  malt,  or  other  liquor,  either  directly  or  indi¬ 
rectly,  influences  or  attempts  to  influence  any  voter  in  giving 
or  withholding  his  vote  at  an  election  ;  or 

Sixth — By  bribery  or  by  corrupt  or  unlawful  means,  pre¬ 
vents  or  attempts  to  prevent  any  voter  from  attending  or  voting 
at  an  election  ;  or 

Seventh  —  Gives  or  offers  to  give  any  valuable  thing  or  bribe 
to  any  judge  or  clerk  of  election,  as  a  consideration  for  some 
act  to  be  done  or  omitted  to  be  done,  contrary  to  his  official 
duty  in  relation  to  such  election,  shall,  on  conviction  thereof, 
be  fined  in  a  sum  not  exceeding  one  thousand  dollars,  or  im¬ 
prisoned  in  the  county  jail  not  exceeding  one  year,  or  both,  in 
the  discretion  of  the  court. 

Sec.  83.  Whoever  receives,  requests  or  demands  any  bribe 
or  reward  forbidden  by  this  act  to  be  given,  shall  be  liable  to 
the  same  penalties  as  are  prescribed  by  this  act  for  giving  such 
bribe  or  reward. 

Sec.  84.  Whoever  is  disorderly  at  any  election  shall  forfeit 
a  sum  not  exceeding  twenty -five  dollars. 

Sec.  85.  Whoever  bets  or  wagers  any  money,  property  or 
other  valuable  thing,  upon  the  result  of  an  election  which  may 
be  held  under  the  Constitution  or  laws  of  this  State,  or  bets  or 
wagers  money,  property  or  other  valuable  thing,  upon  the 
number  of  votes  which  may  be  given  to  any  person  at  an  elec¬ 
tion  ;  or  upon  who  will  receive  the  greatest  number  of  votes  at 
an  election;  or  agrees  to  pay  any  other  person  any  money, 
property  or  other  valuable  thing,  in  the  event  that  an  election 
shall  result  in  one  way,  or  in  the  event  that  any  person  shall 
or  shall  not  be  elected,  or  shall  receive  a  greater  number  of 
votes  than  others,  upon  conviction  thereof  he  shall  be  fined  in 
a  sum  not  exceeding  one  thousand  dollars,  or  imprisoned  in 
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the  county  jail  not  exceeding  one  year,  or  both,  in  the  discre¬ 
tion  of  the  court.(l) 

Sec.  86.  If  any  judge  of  any  election  shall  permit  a  person  Misconduct  of 
to  vote  whose  vote  is  challenged,  without  the  proof  required  tionSCS  01  olcc" 
in  this  act;  or, (2) 

> Second  —  Shall  knowingly  and  willfully  permit  a  person  to 
testify  as  a  witness  contrary  to  the  provisions  of  this  act ;  or, 

Third  —  Shall  knowingly  permit  a  person  to  vote  wlio  is 
not  qualified  according  to  law ;  or, 

Fourth  —  Shall  knowingly  receive  and  count  more  than  one 


(1)  The  voting  of  electors  of  this  State,  for  a  president  of  the  United  States,  is  an 
election  held  under  the  laws  of  this  State,  and  a  bet  or  wager  as  to  the  result  of  such 
vote,  is  a  wager  on  the  result  of  an  election  under  the  statute.  McClurkcn  v.  Dctrich 
et  al.,  33  111.  K,,  349.  See  Gordon  v.  Casey,  23  Ill.  R.,  71 ;  Stephens  v.  Sharpe,  2G  Ill.  It., 404. 

The  election  law,  concerning  betting  on  elections,  is  intended  to  apply  to  the  elec¬ 
tion  of  presidential  electors,  as  well  as  to  that  of  State  officers ;  and  bets  made  on  such 
elections  are  void.  Gordon  v.  Casey,  23  Ill.  R.,  70. 

A  wager  on  the  result  of  the  electoral  vote  for  president  of  the  United  States,  in 
this  State,  is  void,  as  against  public  policy,  by  the  common  law.  Allen  v.  Hearnc,  1 
Tenn.  R.,  57 ;  Bunn  v.  Biker,  4  Johns.  R.,  420:  Bush  v.  Keeler,  5  Wend.  L.,  250:  Morgan 
v.  Pettit,  3  Scam.  R.,  531 ;  16  Serg.  and  Rawle  R.,  147 ;  Gordon  v.  Casey,  23  Ill.  R.,  71 ; 
Stephens  v.  Sharpe,  23  Ill.  R.,  404;  McClurken  v.  Dctrich  et  at.,  33  Ill  R.,  350. 

A  bet  or  wager  on  the  result  of  an  election  in  this  State,  whether  made  before  or 
after  the  election,  would  be  illegal,  as  against  good  policy.  Morgan  v.  Pettit,  3  Scam. 
R.,  531. 

A  wager  as  to  the  result  of  a  presidential  election,  in  another  State,  made  after  the 
vote  has  been  cast,  is  not  against  public  policy.  Smith  v.  Smith,  21  Ill  R.,  244. 

The  law  prohibiting  betting  on  elections  applies  only  to  elections  held  in  this  State, 
and  does  not  extend  to  those  made  concerning  elections  to  be  held  in  other  States: 
therefore,  a  bet  or  wager  between  two  citizens  of  this  State,  upon  the  majority  which 
General  Harrison  would  obtain  at  the  presidential  election  in  the  State  of  Kentucky,  is 
not  illegal ;  and  an  action  can  be  maintianed  by  the  winner  to  recover  the  amount  of 
the  wager.  Morgan  v.  Pettit,  3  Scam.  R.,  531. 

Wrhere  B  and  L  purchased  a  piece  of  cloth  at  a  store  on  credit,  and  at  the  time  of 
the  purchase  a  memorandum  was  made  as  follows :  “  If  Mr.  Douglass  is  elected  to 
Congress,  Brown  is  to  pay  for  the  cloth;  if  Mr.  Stewart  is  elected,  James  Lurton  has 
it  to  pay ;”  Held,  that  the  contract  was  in  severalty.  Held,  also,  that  the  contract  for 
the  sale  of  the  cloth  was  valid;  and  was  not  tainted  by  the  bet  of  B  and  L.  Lurton 
v.  Gilliam  et  at.,  1  Scam.  R.,  579. 

At  common  law,  all  wagers  are  recoverable,  but  such  as  are  prohibited  by  statute ; 
such  as  are  against  sound  policy ;  and  such  as  tend  to  a  breach  of  the  peace,  to 
immorality,  or  indecency,  or  injuriously  affect  the  rights  of  third  persons.  Morgan 
v.  Pettit ,  3  Scam.  R.,  530. 

A  stakeholder,  unless  some  other  mode  has  been  provided,  is  the  proper  person  to 
decide  who  has  won  a  wager.  Smith  v.  Smith,  21  Ill.  R.,  244.  The  court  concurs  with 
the  case  of  Ethron  v.  Kingsman,  4  Eng.  Com.  Law  R.,  626. 

A  note  for  money,  payable  if  “  Abraham  Lincoln  receives  the  electoral  vote  of  the 
State  of  Illinois,”  is  a  bet  on  election,  and  void  on  its  face.  Gordon  v.  Casey,  23  111. 
R„  71 ;  Guymanv.  Burlingame,  36  111.  R.,  201. 

It  seems  a  court  of  equity  will  not  decree  the  specific  performance  of  a  contract, 
the  consideration  of  which  is  a  wager  upon  an  election  held  uuder  the  law  of  this 
State.  McClurken  v.  Detrich  et  al.,  33  Ill.  R.,  349. 

(2)  It  is  only  when  the  judge  of  election  allows  the  exercise  of  the  elective  fran¬ 
chise  by  one  whose  right  he  suspects,  or  whose  vote  is  challenged,  without  tendering 
the  required  oath,  that  the  judge  violates  the  law.  Spragins  v.  Houghton,  2  Scam. 
R.,  377. 

An  election  officer  is  not  criminally  liable  for  a  mere  mistake  of  judgment,  but 
only  fora  willful  disregard  of  duty ;  when  indicted  for  rejecting  a  vote,  the  presump¬ 
tions  are  in  his  favor.  Commonwealth  v.  Lee,  1  Brewster  (Penn.),  273. 

An  action  on  the  case  will  not  lie  against  the  inspectors  of  election  for  refusing 
the  vote  of  a  qualified  elector,  unless  on  proof  of  malice,  express  or  implied.  Jenkins 
v.  Waldron,  11  Johnson,  N.  Y.,  114. 

Election  officers  are  generally  punishable  by  indictment,  for  knowingly  receiving 
the  vote  of  one  v'ho  is  not  a  duly  qualified  elector.  State  v.  Roll,  7  West,  L.  J.,  138. 
State  v.  McDonald,  4  Harrington,  555. 

Fraud,  when  imputed  to  the  acts  of  inspectors  of  election,  implies  an  illegal  and 
wrongful  act,  purposely  committed.  People  v.  Cook,  8  New  York,  67. 
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vote  from  the  same  person  at  the  same  election  for  the  same 
office,  except  as  allowed  by  law ;  or, 

Fifth — Shall  refuse  to  receive  the  vote  of  a  qualified  elector 
at  such  election,  who  will  make  the  affidavit  and  proof  required 
by  this  act ;  or, 

Sixth  —  Shall  be  guilty  of  any  fraud,  corruption,  partiality 
or  manifest  misbehavior  ;  or, 

Seventh  —  Shall  open  or  unfold  any  ballot  when  the  same 
is  presented  to  be  deposited  in  the  ballot-box  ;  or, 

Eighth  —  Shall  willfully  neglect  to  perform  any  of  the 
duties  required  of  him  by  this  act,  shall,  on  conviction  thereof, 
be  fined  in  a  sum  not  exceeding  one  thousand  dollars,  or 
imprisoned  in  the  county  jail  not  exceeding  one  year,  or  both, 
in  the  discretion  of  the  court. 

Sec.  87.  If  any  judge  or  clerk  of  election  shall  willfully  or 
corruptly  ascertain,  by  comparison  of  the  poll  book  with  the 
ballot,  or  shall  allow  any  other  person  to  ascertain  by  such 
comparison  or  otherwise,  or  shall  willfully  publish  or  reveal 
how  any  elector  voted  at  an  election,  he  shall,  on  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  one  thousand  dol¬ 
lars,  or  imprisoned  in  the  county  jail  not  exceeding  one  year, 
or  both,  in  the  discretion  of  the  court. 

Sec.  88.  If  any  person  shall  willfully  or  corruptly  ascertain 
or  publish,  or  reveal  how  any  elector  voted  at  an  election,  he 
shall,  on  conviction  thereof,  be  fined  in  any  sum  not  exceeding 
one  thousand  dollars,  or  imprisoned  in  the  county  jail  not 
exceeding  one  year,  or  both,  in  the  discretion  of  the  court. 

Sec.  89.  If  any  clerk  of  an  election  shall  willfully  neglect 
to  perform  any  duty  required  of  him  as  clerk  of  election,  or 
shall  be  guilty  of  fraud,  corruption  or  misbehavior  as  such 
clerk,  he  shall,  on  conviction,  be  fined  in  a  sum  not  exceeding 
five  hundred  dollars,  or  imprisoned  in  the  county  jail  not 
exceeding  six  months,  or  both,  in  the  discretion  of  the  court. 

Sec.  90.  If  any  judge,  clerk  or  messenger,  after  having 
been  deputed  by  the  judges  of  election  to  carry  the  poll  books, 
tally  list  and  votes  of  such  election  to  the  place  where,  by  law, 
they  are  required  to  be  canvassed,  willfully  or  negligently 
fails  to  deliver  such  poll  books,  tally  lists  or  ballots  within  the 
time  prescribed  by  law,  with  the  seal  unbroken,  he  shall,  upon 
conviction,  be  fined  in  a  sum  not  exceeding  five  hundred  dol¬ 
lars,  or  imprisoned  in  the  county  jail  not  exceeding  six  months, 
or  both,  in  the  discretion  of  the  court. 

Sec.  91.  If  the  county  clerk  willfully  neglects  or  refuses  to 
perform  any  duty  required  of  him  by  this  act,  he  shall,  upon 
conviction,  be  fined  in  a  sum  not  exceeding  five  hundred  dol- 
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lars,  and  shall  be  liable  to  the  person  injured  by  reason  of  penalty, 
such  neglect  or  refusal,  in  an  amount  not  exceeding  five  hun¬ 
dred  dollars,  to  be  recovered  in  an  action  on  the  case. 

Sec.  92.  If  any  county  clerk  or  justice  of  the  peace  shall  Fraud  in  can- 
be  guilty  oi  any  iraud,  corruption  or  misbehavior  m  canvassing 
the  votes  or  making  any  abstract  of  votes,  or  issuing  any  cer¬ 
tificate  of  election,  he  shall,  on  conviction,  be  fined  in  auyPenaIty 
sum  not  exceeding  five  hundred  dollars,  or  imprisoned  in  the 
county  jail  not  exceeding  one  year,  or  both,  in  the  discretion 
of  the  court. 

Sec.  93.  Whoever  shall  willfully  and  wrongfully  take  or  carrying  away 
carry  away  from  the  place  where  it  has  been  deposited  for  safe  poifbook.  * " 
keeping,  or  deface,  mutilate  or  change  any  poll  book,  ballot  or 
tally  list,  or  any  name  or  figure  therein,  shall,  on  conviction, 
be  fined  in  a  sum  not  exceeding  one  thousand  dollars,  or  Penalty, 
imprisoned  in  the  county  jail  not  exceeding  one  year,  or  both, 
in  the  discretion  of  the  court. 

CONTESTING  ELECTIONS. 

See.  94.  The  legislature  in  joint  meeting  shall  hear  and  contesting  the 
determine  cases  of  contested  elections  of  governor  and  lieuten-®^g°snolstate 
ant -governor,  secretary  of  state,  auditor  of  public  accounts, 
treasurer,  superintendent  of  public  instruction,  and  attorney 
general.  The  meeting  of  the  two  houses,  to  decide  upon  such 
elections,  shall  be  held  in  the  hall  of  the  house  of  representa¬ 
tives,  and  the  speaker  of  the  house  shall  preside. 

Sec.  95.  The  senate  and  house  of  representatives  shall  of  senators  and 
severally  hear  and  determine  contests  of  the  election  of  their  ^^seuta* 
respective  members. 

Sec.  96.  The  supreme  court  shall  hear  and  determine  con- Of  judges  o^eu- 
tests  of  the  election  of  judges  of  the  supreme  court,  clerks  of  cScuft  andsu- 
the  supreme  court,  judges  of  the  circuit  court,  judges  of  the  cook  county.0 f 
superior  court  of  Cook  county,  members  of  the  State  board  of 
equalization  ;  but  no  judge  of  the  supreme  court  shall  sit  upon 
the  hearing  of  any  case  in  which  he  is  a  party. 

Sec.  97.  The  circuit  courts  of  the  respective  counties  shall  of  counties, 
hear  and  determine  contests  of  the  election  of  the  judges  of  county  seats, 
the  county  court  of  their  counties,  and  in  regard  to  the  removal 
of  county  seats,  and  in  rega#d  to  any  other  subject  which  may 
by  law  be  submitted  to  the  vote  of  the  people  of  the  county. 

Sec.  98.  The  county  court  shall  hear  and  determine  contests  of  county, 
of  election  of  all  other  county,  township  and  precinct  officers,  pr'JSnt1  officers, 
and  all  other  officers  for  the  contesting  of  whose  election  no 
provision  is  made. 
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Sec.  99.  When  any  elector  shall  desire  to  contest  the  elec¬ 
tion  of  governor,  lieutenant-governor,  secretary  of  state, 
auditor  of  public  accounts,  treasurer,  superintendent  of  public 
instruction,  or  attorney  general,  he  shall,  within  ten  days  after 
the  result  of  the  election  shall  have  been  determined,  present 
a  petition  to  the  General  Assembly,  setting  forth  the  points  on 
which  he  will  contest  such  election,  and  praying  for  leave  to 
produce  his  proof. 

Sec.  100.  The  General  Assembly  shall  appoint  a  joint  com¬ 
mittee  to  take  the  testimony  on  the  part  of  the  petitioner,  and 
the  person  whose  place  is  contested. 

Sec.  101.  The  committee  so  appointed  shall  have  power  to 
send  for  witnesses,  and  compel  the  attendance  of  witnesses  and 
the  production  of  papers,  issue  commissions  under  the  hand  of 
its  chairman,  to  any  officer  authorized  to  take  depositions  in 
other  cases,  to  take  the  deposition  of  witnesses  upon  the  points 
set  forth  in  the  petition,  at  such  time  and  place  as  the  com¬ 
mission  shall  direct. 

Sec.  102.  Reasonable  notice  shall  be  given  by  the  party  in 
whose  favor  the  deposition  is  to  be  taken,  to  the  opposite  party, 
of  the  time  and  place  of  taking  the  same. 

Sec.  103.  No  testimony  shall  be  taken  except  upon  the 
points  set  forth  in  the  petition. 

Sec.  104.  The  committee  shall  report  the  facts  to  the  house, 
and  a  day  shall  be  fixed  by  a  joint  resolution  for  the  meeting 
of  the  two  houses  to  decide  upon  the  same,  in  which  decision 
the  yeas  and  nays  shall  be  taken  and  entered  upon  the  journal. 

Sec.  105.  The  election  of  any  member  declared  duly  elected 
to  a  seat  in  the  senate  or  house  of  representatives  of  the  Gen¬ 
eral  Assembly,  may  be  contested  by  any  qualified  voter  of  the 
county  or  district  to  be  represented  by  such  senator  or  repre¬ 
sentative. 

Sec.  106.  The  contestant  shall,  within  thirty  days  after  the 
result  of  the  election  shall  have  been  determined,  serve  on  the 
person  whose  election  he  will  contest,  a  notice  of  his  intention 
to  contest  such  election,  expressing  the  points  on  which  the 
same  will  be  contested  ;  and  shall,  also,  on  or  before  the  next 
session  of  the  General  Assembly,  deliver  a  copy  of  such  notice 
to  the  secretary  of  state.  In  case  the  person  whose  election  is 
contested  is  absent,  or  cannot  be  lfcund,  service  may  be  had  by 
leaving  a  copy  of  such  notice  at  his  usual  place  of  residence.(l) 

(1)  The  object  of  requiring  the  “  points of  contest  to  be  stated,  is  for  the  purpose 
of  informing  the  adverse  party  of  the  grounds  of  contest,  so  that  he  may  prepare  to 
meet  them.  Each  party  is  therefore  required,  when  he  becomes  the  actor,  to  give 
notice  of  the  specific  grounds  on  which  he  intends  to  contest  the  election,  or  the  cor¬ 
rectness  of  the  returns  or  canvass.  Taylor  v.  Taylor  et  a l„  10  Minn.  R.,  107. 
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Sec.  107.  Whenever  a  notice  shall  have  been  given  of  inten-  Testimony,  be- 
tion  to  contest  an  election,  as  provided  in  the  preceding  section,  taken!h°m 
either  party  may  proceed  to  take  testimony  of  any  witness 
before  any  judge,  justice  of  the  peace,  clerk  of  a  court,  master 
in  chancery,  or  notary  public,  on  giving  to  the  adverse  party 
or  his  attorney  ten  days’  notice  of  the  time  and  place  of  taking 
the  same,  and  one  day  in  addition  thereto  (Sunday  inclusive) 
for  every  fifty  miles  travel  from  the  place  of  residence  of  such 
party  to  the  place  where  such  deposition  is  to  be  taken.  If  the 
party  entitled  to  notice  resides  in  the  county  where  the  deposi¬ 
tion  is  to  be  taken,  five  days’  notice  shall  be  sufficient. 

Sec.  103.  The  officer  before  whom  depositions  are  taken  papers  and  wit- 
shall  have  power  to  compel  the  production  of  papers,  and  the  nesses- 
attendance  of  witnesses  ;  and  the  same  proceedings  may  be  had 
to  compel  the  attendance  of  witnesses  as  are  provided  in  the 
cases  of  taking  depositions  to  be  used  in  courts  of  law  and 
equity. 

Sec.  109.  A  copy  of  the  notice  to  take  depositions,  with  Notice  to  take 
proof  of  the  service  thereof,  with  the  deposition,  shall  be  sealed 
up  and  transmitted  by  mail,  or  otherwise,  to  the  secretary  of 
State,  with  an  indorsement  thereon,  showing  the  names  of  the 
contesting  parties,  the  office  contested,  and  the  nature  of  the 
papers. 


A  court  of  chancery  has  no  jurisdiction  to  inquire  into  the  validity  of  elections. 
Nor  will  such  jurisdiction  be  conferred  by  the  mere  omission  of  the  particular  case 
from  the  operation  of  the  general  law  on  the  subject  of  contested  elections.  Moore 
V.  Hoisington  et  al.,  31  Ill.  R.,  243. 

The  person  who  holds  a  certificate  from  the  authorities  appointed  by  law  to  can¬ 
vass  the  votes,  declaring  him  elected  to  an  office,  and  who  has  complied  with  the 
requirements  of  law  in  relation  to  the  office,  is  entitled  to  the  present  possession 
thereof,  notwithstanding  the  prior  incumbent  contests  his  election,  denying  its 
legality.  Such  contest  is  not  an  appeal,  but  is  an  original  proceeding  under  our 
statutes,  going  behind  the  poll  books,  and  purging  the  election.  The  People  ex  rel. 
Cummings  v.  Head,  25  Ill.  R.,  325. 

It  is  competent  for  the  court  and  jury  to  go  behind  the  certificate  of  the  canvassers, 
for  the  purpose  of  determining  who  was  legally  elected  to  a  contested  office.  Car¬ 
penter  v,  Ely,  4  Wis.  R.,  420. 

On  the  trial  of  a  contested  election,  the  members  returned  as  elected,  though  sworn 
in,  are  not  competent  to  vote  on  the  question  of  the  validity  of  their  own  election. 
Commonwealth  v.  McCloskey,  2  Rawle  (Penn.),  369. 

A  petition  complaining  of  an  undue  election  and  return,  must  set  forth  the  facts 
with  precision ;  and  they  must  be  sufficient,  if  sustained  by  proof,  to  render  it  the 
duty  of  the  court,  either  to  vacate  the  election,  or  to  declare  that  another  person 
than  the  one  returned  was  duly  elected. 

Unless  the  petition  be  thus  specific,  and  set  forth  facts  that,  if  true,  would  have 
changed  the  result,  it  will  be  quashed,  on  motion. 

Mere  irregularities,  on  the  part  of  the  election  officers,  will  not  vitiate  the  poll. 
Skerrett's  Case.  2  Parsons  (Penn.),  509 ;  see  also  8  New  York,  67. 

The  question  whether  a  voter  was  or  was  not  duly  qualified,  is  not  concluded  by 
the  decision  of  the  inspectors;  it  is  open  to  examination,  in  subsequent  proceedings, 
upon  any  competent  evidence.  People  v.  Pease,  27  New  York.  45. 

The  title  to  an  office  confers  upon  the  person  elected  a  right  to  the  fees  and  emolu¬ 
ments  thereof,  from  the  commencement  of  his  legal  term. 

An  action  for  money  had  and  received  will  lie  by  the  officer  de  jure  against  one 
who  has  intruded  into  the  office,  by  color  of  a  certificate  of  election,  to  recover  the 
fees  received  during  the  time  of  such  intrusion. 

If  the  incumbent  received  his  commission  bona  fide,  he  will  be  allowed,  in  such 
action,  his  reasonable  expenses  in  executing  the  duties  of  the  office,  otherwise,  if  his 
intrusion  were  without  pretense  of  legal  right.  Mayfield  v.  Moore ,  Supreme  Court  of 
Illinois,  reported  in  3  Legal  News,  114. 
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Duty  ofsec’y  of  Sec.  110.  The  secretary  of  state  shall  deliver  the  copy  of 
state-  the  notice  deposited  with  him  by  the  contestant,  and  the  deposi¬ 

tions,  unopened,  to  the  presiding  officer  of  the  branch  of  the 
General  Assembly  to  which  the  contest  relates,  on  or  before 
the  second  day  of  its  session  next  after  the  receipt  of  the  same; 
and  the  presiding  officer  shall  immediately  give  notice  to  his 
house  that  such  papers  are  in  his  possession. 

Rights  of  Gen’i  Sec.  111.  Nothing  herein  contained  shall  be  construed  to 
abridged  not  bridge  the  right  of  either  branch  of  the  General  Assembly  to 
grant  commissions  to  take  depositions,  or  to  send  for  and 
examine  any  witnesses  it  may  desire  to  hear  on  such  trial. 

Sec.  112.  The  election  of  any  person  declared  elected  to  any 
office  other  than  governor,  lieutenant-governor,  secretary  of 
state,  auditor  of  public  accounts,  treasurer,  superintendent  of 
public  instruction,  attorney  general,  senator  or  representative, 
may  be  contested  by  any  elector  of  the  State,  judicial  division, 
district,  county,  town,  or  precinct  in  and  for  which  the  person 
is  declared  elected. 

Sec.  113.  The  person  desiring  to  contest  such  election  shall, 
within  thirty  days  after  the  person  whose  election  is  contested 
is  declared  elected,  file  with  the  clerk  of  the  proper  court  a 
statement,  in  writing,  setting  forth  the  points  on  which  he  will 
contest  the  election,  which  statement  shall  be  verified  by  affida¬ 
vit  in  the  same  manner  as  bills  in  chancery  may  be  verified. 

Sec.  114.  Upon  the  filing  of  such  statement,  summons  shall 
issue  against  the  person  whose  office  is  contested,  and  he  may 
be  served  with  process,  or  notified  to  appear  in  the  same  man¬ 
ner  as  is  provided  in  cases  in  chancery. 

Sec.  115.  Evidence  may  be  taken  in  the  same  manner,  and 
upon  like  notice,  as  in  cases  in  chancery, 
case,  how  tried,  Sec.  116.  The  case  shall  be  tried  in  like  manner  as  cases 
in  chancery. 

contest  of  elec-  Sec.  117.  Any  five  electors  of  the  county  may  contest  an 
question^. °thcr election  upon  any  other  subject  which  may  by  law  be  submitted 
to  a  vote  of  the  people  of  the  county,  upon  filing  in  the  circuit 
court,  within  thirty  days  after  the  result  of  the  election  shall 
have  been  determined,  a  written  statement  in  like  form  as  in 
other  cases  of  contested  elections  in  the  circuit  court.  The 
county  shall  be  made  defendant,  and  process  shall  be  served  as 
in  suits  against  the  county ;  and  like  proceedings  shall  be  had 
as  in  other  cases  of  contested  elections  before  such  court. 

Sec.  118.  In  case  the  county  board  shall  fail  or  refuse  prop¬ 
erly  to  defend  such  contest,  the  court  shall  allow  any  one  or 
more  electors  of  the  county  to  appear  and  defend,  in  which  case 
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the  electors  so  defending  shall  be  liable  for  the  costs  in  case  the 
judgment  of  the  court  shall  be  in  favor  of  the  contestant. 

Sec.  119.  The  judgment  of  the  court,  in  cases  of  contested  Judgment  of 
election,  shall  confirm  or  annul  the  election  according  to  the court' 
right  of  the  matter ;  or,  in  case  the  contest  is  in  relation  to 
the  election  of  some  person  to  an  office,  shall  declare  as  elected 
the  person  who  shall  appear  to  be  duly  elected. 

Sec.  120.  If  it  appears  that  two  or  more  persons  have,  or  Election  to  bo 
would  have  had  if  the  legal  ballots  cast  or  intended  to  be  cast 
for  them  had  been  counted,  the  highest  and  an  equal  number  appear  that  two 

p  ,  n  , i  rc.  .  i  °  Persons  have 

ot  votes  tor  the  same  omce,  the  persons  receiving  such  votes  received  an 
shall  decide  by  lot,  in  such  manner  as  the  court  shall  direct,  o?votesUmber 
which  of  them  shall  be  declared  duly  elected ;  and  the  judg¬ 
ment  shall  be  entered  accordingly. 

Sec.  121.  A  certified  copy  of  the  judgment  of  the  courts  certified  copy 
shall  have  the  same  effect  as  to  the  result  of  the  election  as  if  of  judgment, 
it  had  been  so  declared  by  the  canvassers. 

Sec.  122.  When  the  person  whose  election  is  contested  is  when  election 
found  to  have  received  the  highest  number  of  legal  votes,  but  dared  void, 
the  election  is  declared  null  by  reason  of  legal  disqualification 
on  his  part,  or  for  other  causes,  the  person  receiving  the  next 
highest  number  of  votes  shall  not  be  declared  elected,  but  the 
election  shall  be  declared  void. 

Sec.  123.  In  all  cases  of  contested  elections  in  the  circuit  Appeal  to  su- 
courts  or  county  courts,  appeals  may  be  taken  to  the  supreme  preme  cour 
in  the  same  manner,  and  upon  like  conditions  as  is  provided 
by  law  for  taking  appeals  in  cases  in  chancery  from  the  circuit 
courts. 


RESIGNATIONS  AND  VACANCIES. 

Sec.  124.  Resignations  of  elective  offices  shall  be  made  to  Resignations, 
the  officer,  court  or  county  board  authorized  by  law  to  fill  atowhom  madc- 
vacancy  in  such  office  by  appointment,  or  to  order  an  election 
to  fill  such  vacancy. 

Sec.  125.  Every  elective  office  shall  become  vacant  on  the  when  a  vacan- 
happening  of  either  of  the  following  events,  before  the  expira-cy  wlU  0CCTm 
tion  of  the  term  of  such  office : 

First  —  The  death  of  the  incumbent. 

Second — His  resignation. 

Third  —  His  becoming  insane. 

Fourth  —  His  ceasing  to  be  an  inhabitant  of  the  State;  or, 
if  the  office  is  local,  his  ceasing  to  be  an  inhabitant  of  the 
district,  county,  town  or  precinct  for  which  he  was  elected. 


326 


ELECTIONS. 


[DIV.  VIII. 


Vacancies,  how 
filled. 


In  office  of  gov. 
and  lieut.  gov. 


Other  State 
officers. 


Vacancy  in 
office  of  senator 
or  representa¬ 
tive. 


Fifth  —  His  conviction  of  an  infamous  crime,  or  of  any 
offense  involving  a  violation  of  official  oath.(l) 

Sixth  —  His  removal  from  office. 

Seventh  —  His  refusal  or  neglect  to  take  his  oath  of  office, 
or  to  give  or  renew  his  official  bond,  or  to  deposit  or  file  such 
oath  or  bond  within  the  time  prescribed  by  law. 

Eighth  —  The  decision  of  a  competent  tribunal  declaring 
his  election  void. 

Sec.  126.  Whenever  it  is  alleged  that  a  vacancy  in  any 
office  exists,  the  officer,  court,  or  county  board  whose  duty  it 
is  to  fill  the  vacancy  by  appointment,  or  to  order  an  election 
to  fill  such  vacancy,  shall  have  power  to  determine  whether  or 
not  the  facts  occasioning  such  vacancy  exist. 

Sec.  127.  In  case  of  vacancies  in  the  offices  of  governor 
and  lieutenant-governor,  the  officer  performing  the  duties  of 
the  office  of  governor,  or  if  there  is  no  such  officer,  the  secre¬ 
tary  of  state,  shall  issue  a  proclamation  appointing  a  day  for 
a  special  election  to  fill  such  vacancies ;  and  shall  issue  a  writ 
of  election  to  the  county  clerks  of  the  several  counties  in  the 
State,  and  shall  also,  when  necessary,  call  a  special  session  of 
the  General  Assembly  toxanvass  the  votes  cast  at  such  election  ; 
but  if  such  vacancies  shall  occur  not  more  than  ninety  days 
before  a  general  election  for  members  of  the  legislature,  the 
vacancies  shall  be  filled  at  such  general  election,  in  which  case 
no  special  session  of  the  General  Assembly  to  canvass  the 
votes  shall  be  deemed  necessary. 

Sec.  128.  When  a  vacancy  shall  occur  in  the  office  of  sec¬ 
retary  of  state,  auditor  of  public  accounts,  treasurer,  attorney- 
general,  superintendent  of  public  instruction,  or  member  of 
the  State  board  of  equalization,  the  governor  shall  fill  the  same 
by  appointment,  and  the  appointee  shall  hold  his  office  during 
the  remainder  of  the  term,  and  until  his  successor  is  elected 
and  qualified. 

Sec.  129.  When  a  vacancy  shall  occur  in  the  office  of  sena¬ 
tor  or  representative  in  the  General  Assembly,  it  shall  be  the 
duty  of  the  county  clerk  of  the  county  in  which  the  member 
whose  office  is  vacant  resided,  to  notify  the  governor  of  such 
vacany,  whereupon  the  governor  shall  issue  a  writ  of  election 
to  the  county  clerk  or  clerks  of  the.  county  or  counties  in 
which  the  vacancy  is  to  be  filled,  fixing  a  day  upon  which  an 
election  shall  be  held  to  fill  such  vacancy ;  but  unless  the 


(1)  The  trial  and  conviction  of  a  sheriff,  of  the  offense  of  bribing  a  voter  previously 
to  his  election  to  the  oflice,  does  not  constitutionally  disqualify  him  from  exercising 
the  duties  thereof:  it  is  not  a  “conviction  of  misbehavior  in  office  or  of  any 
infamous  crime,”  within  the  meaning  of  the  Constitution.  Commonwealth  v.  Shaver, 
3  Watts  &  Sergeant,  Penn.,  338. 
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General  Assembly  shall  be  in  session  at  the  time  the  vacancy 
occurs,  or  there  shall  be  a  session  between  the  time  at  which 
the  vacancy  occurs  and  the  next  succeeding  general  election, 
no  special  election  shall  be  ordered  to  fill  such  vacancy. 

Sec.  130.  When  any  vacancy  shall  occur  in  the  office  of  Representative 
representative  in  Congress  from  this  State,  the  governor  shall 
issue  a  writ  of  election  to  the  county  clerks  of  the  several 
counties  in  the  district  where  the  vacancy  exists,  appointing  a 
day  to  hold  a  special  election  to  fill  such  vacancy. 

Sec.  131.  When  avacancv  shall  occur  in  the  office  of  judge  in  office  of 
of  the  supreme  court,  judge  of  the  circuit  court,  judge  of  the  Courts.  ° 
superior  court  of  Cook  county,  or  judge  of  the  county  court, 
the  clerk  of  the  court  in  which  the  vacancy  exists,  shall  notify 
the  governor  of  such  vacancy.  If  such  vacancy  shall  occur 
within  one  year  before  the  expiration  of  the  term  of  the  office 
made  vacant,  the  governor  shall  fill  such  vacancy  by  appoint¬ 
ment  ;  but  if  the  unexpired  term  exceeds  one  year,  the  gover¬ 
nor  shall  issue  a  writ  of  election,  as  in  other  cases  of  vacancies, 
to  be  filled  by  election. 

Sec.  132.  When  a  vacancy  shall  occur  in  the  office  of  clerk  clerks  of 
of  the  supreme  court,  clerk  of  the  circuit  court,  clerk  of  the 
superior  court  of  Cook  county,  or  clerk  of  the  county  court, 
within  one  year  before  the  expiration  of  the  term  of  an  office 
made  vacant,  the  vacancy  shall  be  filled  by  appointment  by 
the  court,  or  the  judge  or  judges  of  the  court  to  which  the 
office  appertains ;  but  if  the  unexpired  term  exceeds  one  year, 
the  governor  shall  issue  a  writ  of  election,  as  in  other  cases  of 
vacancies,  to  be  filled  by  election. 

Sec.  133.  When  a  vacancy  shall  occur  in  the  office  of  county  officers, 
county  commissioner,  State’s  attorney,  sheriff,  coroner,  county 
clerk,  recorder  of  deeds,  county  treasurer,  county  surveyor, 
justice  of  the  peace,  constable,  or  other  county  or  precinct 
officer  not  otherwise  provided  for  by  law,  ivithin  one  year 
before  the  expiration  of  the  term  of  such  vacant  office,  the 
vacancy  shall  be  filled  by  appointment,  by  the  county  board 
of  the  county  in  which  the  vacancy  exists  ;  but  if  such  unex¬ 
pired  term  exceeds  one  year,  the  county  clerk,  or  in  case  of  a 
vacancy  in  his  office,  the  chairman  of  the  county  board  shall 
issue  an  order  appointing  a  day  for  an  election  to  fill  such 
vacancy,  and  cause  notice  thereof  to  be  given  as  in  other  cases 
of  election. 

TO  WIIAT  ELECTIONS  THIS  ACT  MAY  APPLY. 

Sec.  134.  The  provisions  of  this  act  shall  apply,  as  far  as  This  act  applies 
practicable,  to  all  elections  in  the  State,  whether  general, t0  a11  electlons- 
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special,  local  or  municipal,  except  so  far  as  they  are  modified 
or  contravened  by  other  legal  enactments. 

REPEAL. 

Sec.  135.  The  following  acts  are  hereby  repealed  :  Chapter 
thirty  -  seven,  of  the  Revised  Statutes  of  1845,  entitled  “  Elec¬ 
tions  an  act  entitled  “An  act  to  amend  the  seventh  section 
of  the  thirty  -  seventh  chapter  of  the  revised  laws  of  1845,  in 
relation  to  elections,”  approved  February  23,  1847  ;  an  act 
entitled  “  An  act  to  provide  for  the  mode  of  voting  by  ballot, 
and  for  the  manner  of  returning,  canvassing  and  certifying 
votes,”  approved  February  12,  1849 ;  an  act  entitled  “  An  act 
to  provide  for  the  filling  of  vacancies  in  certain  county  offices,” 
approved  November  6,  1849  ;  an  act  entitled  “  An  act  to 
prevent  illegal  voting  at  elections,”  approved  February  21, 
1861  ;  an  act  entitled  “An  act  to  provide  for  ascertaining  the 
qualification  of  voters,  and  to  prevent  fraudulent  voting,” 
approved  February  22,  1861 ;  and  all  other  acts  inconsistent 
with  the  provisions  of  this  act :  Provided ,  that  this  section 
shall  not  he  construed  so  as  to  affect  any  rights  or  causes  of 
action  that  may  have  accrued  before  this  act  shall  take  effect. 

CONSTITUTIONAL  PROVISION. 

On  the  subject  of  qualification  of  voters,  the  Constitution, 
Art.  VII,  declares: 

“  Sec.  1.  Every  person  having  resided  in  this  State  one  year, 
in  the  county  ninety  days,  and  in  the  election  district  thirty 
days  next  preceding  any  election  therein,  wdio  was  an  elector 
in  this  State  on  the  first  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-eight,  or  obtained  a  cer¬ 
tificate  of  naturalization  before  any  court  of  record  in  this  State 
prior  to  the  first  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy,  or  who  shall  be  a  male 
citizen  of  the  United  States,  above  the  age  of  twenty-one  years, 
shall  be  entitled  to  vote  at  such  election.” 
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EEGISTEY  OF  VOTEES.  Approved 

Feb.  15,  1865. 

Section  1.  The  persons  authorized  by  law,  or  appointed  '  v  ~ 
pursuant  to  any  town  or  city  ordinance,  to  act  as  judges  orBoardof 
inspectors  of  election  in  any  town,  city  or  ward,  or  other  elec- registry- 
tion  district  or  precinct  in  this  State,  shall  constitute  a  “board 
of  registry  ”  for  their  respective  towns,  cities,  wards,  districts 
or  precincts,  and  shall  meet  on  Tuesday,  three  weeks  preceding  Time  of 
any  State  election,  at  nine  o’clock  A.  M.,  and  proceed  to  niake  gale  iSt° 
a  list,  as  hereinafter  prescribed,  of  all  persons  qualified  and 
entitled  to  vote  at  the  ensuing  election  in  the  election  district 
of  which  they  are  judges  or  inspectors;  which  list,  when  com¬ 
pleted,  shall  constitute  and  be  known  as  the  “ register”  of 
electors  of  said  election  district.  (1) 

Sec.  2.  Said  registers  shall  each  contain  a  list  of  the  per- Fonn  of  list 
sons  so  qualified  and  entitled  to  vote  in  said  election  district, 
alphabetically  arranged,  according  to  their  respective  surnames, 
so  as  to  show,  in  one  column,  the  name  at  full  length,  and  in  1874 
another  column,  in  cities,  the  residence,  by  the  number  of  the 
dwelling,  if  there  be  a  number,  and  the  name  of  the  street  or 
other  location  of  the  dwelling-place  of  each  person.  It  shall 
be  the  duty  of  said  board  to  enter  in  said  lists  the  i*ames  of  all  who  shall  be 
persons  residing  in  their  election  district,  whose  name  appears  entered  on  hst- 
on  the  poll  list  kept  in  said  district  at  the  last  preceding  elec¬ 
tion  :  in  cities  the  number  of  the  dwelling  and  name  of  the 
street  or  other  location,  if  the  same  shall  be  known  to  or  can 
be  ascertained  by  such  board.  And  for  this  purpose  said  Board  take  poll 
board  are  authorized  to  take  from  the  ofiice  in  which  they  are lists- 
filed  the  poll  lists  made  and  filed  by  the  judges  or  inspectors 
of  such  district  at  the  election  held  next  prior  to  the  making 
of  such  register.  In  making  said  list,  the  board  shall  enter 
thereon,  in  addition  to  the  names  on  the  poll  list,  the  names  Additional 
of  all  other  persons  who  are  well  known  to  them  to  be  electors  names- 
in  said  district ;  and  the  names  of  all  persons  on  the  poll  list 
who  have  died  or  removed  from  the  district  shall  be  omitted 
from  the  register.  The  said  board  shall  complete,  as  far  as  complete  list 
practicable,  the  said  register  on  the  day  of  their  meeting,  afore-  meeting/ 
said,  and  shall  make  two  copies  thereof,  and  certify  the  regis- 


(1)  Persons  whose  names  are  put  upon  the  registry  list,  hut  who  do  not  appear  and 
vote  at  an  election,  are  presumed  to  have  left  the  election  district,  and  therefore  no 
longer  voters  therein.  The  registry  list  of  voters  is  no  better  evidence  of  the  num¬ 
ber  of  legal  voters  in  a  district  or  county  than  the  poll  list.  The  vote  cast  is  prima 
facie  evidence  of  not  only  the  result  of  the  election,  but  also  of  the  number  of  legal 
voters  in  the  county.  The  registry  lists  do  not  rebut  or  overcome  this  presumption. 
People  ex  rel.  v.  Garner,  47  Ill.  R.,  247. 

The  act  of  1865,  providing  for  the  registry  of  electors,  and  to  prevent  frauds  in  elec¬ 
tions,  does  not  apply  to  elections  held  for  the  purpose  of  deciding  upon  the  removal 
of  a  county  seat.  Boren  v.  Smith  et  al.,  47  Ill.  R.,  482. 
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One  copy 
retained. 


Copy  posted. 


Penalty  for 
defacing. 


Incase  of  new 
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ceedings  by 
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inspectors. 


List  to  embrace 
names  known. 


Second 

meeting  of  the 
board. 


1874. 


ter  and  each  of  the  copies  to  he  a  true  list  of  the  voters  in 
their  district,  so  far  as  the  same  are  known.  Within  two  days 
thereafter,  the  said  original  list,  together  with  the  list  taken 
,  from  the  office,  as  aforesaid,  shall  be  filed  by  said  board  in  the 
office  of  the  town  clerk  of  the  town  in  which  said  election  dis¬ 
trict  may  be ;  but  in  counties  not  adopting  township  organiza¬ 
tion,  said  list  shall  be  filed  with  the  judges  or  inspectors  of 
election  of  the  proper  district,  or  if  such  election  district  is  in 
a  city,  then  it  shall  be  filed  in  the  office  of  the  city  clerk  of 
said  city ;  and  one  copy  of  said  list  shall  be  kept  by  one  of 
said  judges  or  inspectors,  and  carefully  preserved  by  him  for 
their  use  on  the  day  or  days  hereinafter  mentioned,  for  the 
revision  and  correction  of  the  same.  One  copy  of  said  list 
shall,  immediately  after  its  completion,  be  posted  in  some  con¬ 
spicuous  place  where  the  last  preceding  election  in  said  district 
was  held,  and  be  accessible  to  any  elector  -who  may  desire  to 
examine  the  same  or  make  copies  thereof.  Any  person  who 
shall  take  down,  tear  down  or  deface  any  list  so  posted  shall 
be  deemed  guilty  of  misdemeanor,  and  shall  be  punished  by  a 
fine  of  fifty  dollars,  or  by  imprisonment  in  the  county  jail  for 
the  term  of  sixty  days,  or  by  both  fine  and  imprisonment. 

Sec.  3.  In  case  a  new  election  district  shall  be  formed  by  the 
organization  of  a  new  town,  or  by  the  division  of  any  town  or 
ward,  or  the  incorporation  of  a  city  or  town,  the  judges  or 
inspectors  of  the  election  in  the  new  district  thus  formed,  may 
make  their  registry  of  electors  on  the  day  prescribed  by  this 
act,  in  such  manner  as  a  majority  of  them  may  direct,  and  for 
that  purpose  may  make  a  list,  or  cause  to  be  made  a  certified 
copy  of  the  poll  list  or  lists  of  the  districts  in  which  such  new 
district  is  situated,  or  they  may  dispense  with  such  list  or  lists, 
and  proceed  to  make  a  register  of  electors  from  the  best  means 
at  their  command.  Said  lists  shall  only  embrace  the  names 
of  such  persons  as  are  known  to  them  to  be  electors  in  their 
district,  and  shall  be  posted  up  and  copies  thereof  made,  as 
prescribed  in  the  preceding  section,  and  shall  be  corrected  in 
the  same  manner  that  other  lists  are  corrected. 

Sec.  4.  The  said  board  shall  again  meet  on  Tuesday  of  the 
week  preceding  the  said  elections,  in  their  respective  election 
districts,  at  the  place  designated  for  holding  the  polls  of  the 
election,  for  the  purpose  of  revising,  correcting  and  completing 
said  lists,  and  for  this  purpose,  in  cities,  they  shall  meet  at 
eight  o’clock  in  the  morning,  and  remain  in  session  until  nine 
o’clock,  P.  M. ;  and  in  other  districts  they  shall  meet  at  nine 
o’clock  in  the  morning,  and  remain  in  session  until  four 
o’clock.  P.  M. 
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Sec.  5.  The  proceedings  of  said  board  shall  be  open,  and  Proceedings  of 
all  persons  residing  and  entitled  to  vote  in  said  district,  shall  open? sha11  be 
be  entitled  to  be  heard  by  said  board  in  relation  to  correc¬ 
tions  or  additions  to  said  register.  One  of  the  lists  so  kept  by 
said  judges  or  inspectors,  as  aforesaid,  shall  be  used  by  them, 
on  the  day  or  days  of  making  corrections  or  additions,  for  the 
purpose  of  completing  the  registry  for  such  district. 

Sec.  6.  It  shall  be  the  duty  of  said  board,  at  their  meeting  Duty  of  board 
for  revising  and  correcting  said  lists,  to  erase  therefrom  the  of  non-res?166' 
name  of  any  person  inserted  therein  who  shall  be  proved  by  dents* 
the  oath  of  two  legal  voters  of  said  district,  to  the  satisfaction 
of  said  board,  to  be  non-resident  of  said  district,  or  otherwise 
not  entitled  to  vote  in  said  district  at  the  election  then  next  to 
be  held.  Any  elector  residing  in  said  district,  and  entitled  to  Sector  may 

,  ,  .  J  in  •  i  i  -i  t  •  ,  .  have  his  name 

vote  therein,  may  appear  before  said  board  and  require  his  entered, 
name  to  be  recorded  on  said  alphabetical  list.  Any  persou  so 
requiring  his  name  to  be  so  entered  on  said  lists,  shall  make  Duty  of  elector 
the  same  statement  as  to  the  street  and  number  thereof,  and  namer  togbels 
where  he  resides,  required  by  the  provisions  of  this  act  of  per-  entered- 
sons  offering  their  votes  at  elections  ;  and  shall  be  subject  to 
the  same  penalties  for  refusing  to  give  such  information,  or  for  Penalty  for 
falsely  giving  the  same,  and  shall  also  be  subject  to  challenge,  information, 
either  by  the  judges  or  inspectors,  or  either  of  them,  or  by 
any  other  elector  whose  name  appears  on  said  alphabetical  list; 
and  the  same  oaths  may  be  administered  by  the  judges  or 
inspectors  as  now  provided  in  case  of  persons  offering  to  vote 
at  an  election,  and  in  case  no  challenge  is  made  of  any  person 
requiring  his  name  to  be  entered  cn  said  alphabetical  list,  or  in 

case  of  challenge,  if  such  person  shall  make  oath  that  would  ^ministered 
entitle  him  to  vote  in  case  of  challenge  at  an  election,  then  by  judges  or 
the  name  of  any  such  person  shall  be  added  to  the  alphabets mspectors' 
cal  poll  list  of  the  last  preceding  year. 

Sec.  T.  After  said  lists  shall  have  been  fully  completed,  the  Make  two 
said  board  shall,  within  three  days  thereafter,  cause  two  copies copies  of  hsL 
of  the  same  to  be  made,  each  of  which  shall  be  certified  by 
them  to  be  a  correct  list  of  the  voters  of  their  district ;  one  of 
which  shall  be  filed  in  the  office  of  the  town  clerk  of  towns, 
and  in  the  office  of  city  clerks  of  cities ;  and  one  of  which 1874* 
copies  shall  be  delivered  to  said  judges  or  inspectors.  It  shall 
be  the  duty  of  the  said  judges  or  inspectors  so  receiving  such 
list  carefully  to  preserve  the  said  list  for  their  use  on  election 
day,  and  to  designate  two  of  their  number,  at  the  opening  of 
the  polls,  to  check  the  name  of  every  voter  voting  in  such  dis¬ 
trict  whose  name  is  on  the  register.  No  vote  shall  be  received  No  vote  re- 
at  any  State  election  in  this  State,  if  the  name  of  the  per-  not  on  regSe* 
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when  name  is  sons  offering  to  vote  be  not  on  the  said  register  made  on  the 
affidavitf81&ter’  Tuesday  preceding  the  election,  unless  the  person  offering  to 
vote  shall  furnish  to  the  judges  of  the  election  his  affidavit,  in 
writing,  stating  therein  that  he  is  an  inhabitant  of  said  district 
and  entitled  to  vote  therein  at  such  election,  and  prove  by  the 
oath  of  a  householder  and  registered  voter  of  the  district  in 
which  he  offers  to  vote,  that  he  knows  such  person  to  be  an 
inhabitant  of  the  district,  and  if  in  any  city,  giving  the  resi- 
oath,  by  whom  dence  of  such  person  within  said  district.  The  oath  may  be 
administered,  administered  by  one  of  the  judges  or  inspectors  of  the  election, 
at  the  poll  where  the  vote  shall  be  offered,  or  by  any  other 
person  authorized  to  administer  oaths,  but  no  person  shall  be 
authorized  to  receive  compensation  for  administering  the  oath, 
oath  to  be  filed.  Said  oath  shall  be  preserved  and  filed  in  the  office  of  the  town 
or  city  clerk,  or  in  case  there  be  no  clerk,  then  said  oath  shall 
be  filed  with  and  preserved  by  the  judges  or  inspectors  of  the 
proper  district.  Any  person  may  be  challenged,  and  the  same 
oaths  shall  be  put  as  now  are  or  hereafter  may  be  prescribed 
by  law.(l) 

Additional  Sec.  8.  The  clerks  at  each  poll,  in  addition  to  the  duties  now 
prescribed  by  law,  shall  enter  on  the  poll  list  kept  by  them,  in 
columns  prepared  for  that  purpose,  opposite  the  name  of  each 
person  voting,  the  same  statement  or  minute  as  hereinbefore 
required  of  the  board  in  making  the  registry ;  but  such  entry 
is  not  to  be  made  by  them  if  the  registry  contains  correctly  the 
name  and  residence  cf  such  voter ;  and  in  all  cases  said  clerk 
shall  enter  in  a  column  opposite  the  name  of  each  person  not 
registered  the  words  “not  registered.”  In  cities  every  elector, 
at  the  time  of  offering  his  vote,  shall  truly  state  the  street  in 
which  he  resides,  and  if  the  house,  lodging,  or  tenement  in 
which  he  resides  is  numbered,  the  number  thereof.  And  the 
clerks  of  the  polls,  in  case  the  name  of  such  elector  is  not  reg- 
derk  to  enter  istered,  shall  truly  enter  in  the  appropriate  column  of  the  poll 
street  and  num- list,  opposite  the  name  of  the  elector,  the  street  in  which  the 
elector  resides,  the  number,  in  case  the  house,  lodging,  or  ten¬ 
ement  is  numbered ;  and  if  the  same  is  not  numbered,  then  the 
clerk  shall  enter  “  not  numbered  ”  in  the  column  of  the  poll 
list  for  entering  the  number.  In  case  of  refusal  to  make  the 


duty  of  clerk  of 
election  in 
keeping  poll 
list. 


Street  and 
number  to  be 
given. 


(1)  Under  this  act,  a  person  who  has  not  been  registered  as  a  voter  must  not  only 
show  by  his  own  affidavit  that  he  is  an  inhabitant  of  the  district  in  which  he  offered 
his  vote,  but  he  must,  in  addition,  establish  such  fact  by  the  affidavit  of  a  “  house¬ 
holder  and  registered  voter  ”  of  such  district.  In  such  case  the  fact  that  the  person 
so  offering  his  vote  was  well  known  to  the  judges  of  the  election,  who  knew  that  he 
resided  in  the  district,  and  had  previously  been  in  the  habit  of  voting  therein,  does 
not  dispense  with  the  proof  required  by  the  statute.  The  requirements  of  this  act, 
relative  to  the  proof  to  be  made  by  persons  whose  names  have  not  been  registered, 
are  reasonable  and  within  the  scope  of  legislative  power,  and  are  not  calculated  to 
abridge  the  elective  franchise.  Byler  et  al.  v.  Asher,  47  Ill.  K.,  102. 
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statement  as  aforesaid,  the  vote  of  such  an  elector  shall  not  be  Refusal  to 
received.  Any  person  who  shall  willfully  make  any  false  ment.state 
statement  in  relation  thereto,  shall  be  deemed  guilty  of  misde¬ 
meanor,  and  shall,  upon  conviction,  be  punished  with  a  fine  of^jj^  t 
fifty  dollars,  or  by  imprisonment  in  the  county  jail  in  the  punishment 
county  for  a  period  of  ten  days,  or  by  both  such  fine  and  im-  °r' 
prisonment. 

Sec.  9.  After  the  canvass  of  the  votes,  one  of  said  poll  lists  p0n  list  and 
and  said  register  so  kept  and  checked,  as  aforesaid,  shall  be  edgtogetherand 
attached  together,  and  shall,  on  the  following  day,  be  filed  in filed- 
the  town  or  city  clerk’s  office  (as  the  case  may  be)  in  which 
said  district  may  be,  or  in  case  there  be  no  such  clerk,  then 
such  poll  lists  and  register  shall  be  filed  with  and  preserved  by 
the  judges  or  inspectors,  to  be  used  by  the  board  of  registry  in 
making  the  list  of  voters  at  the  next  State  election  ;  the  other  ^74. 
of  said  poll  lists  and  registers,  so  kept  and  checked,  shall  be 
returned  to  the  office  of  the  county  clerk  in  the  county  in 
which  said  district  may  be,  at  the  same  time  the  returns  of  the 
election  are  made. 

Sec.  10.  Repealed  by  act  18T4. 

Sec.  11.  The  registers  shall  at  all  times  be  open  to  public  Registers  open 
inspection,  at  the  office  of  the  authorities  in  which  they  shall t0  publlc' 
be  deposited,  without  charge. 

Sec.  12.  That  the  members  of  the  board  of  registration  shall  compensation 
each  receive  two  dollars  per  day  for  each  day  actually  employed  ofboard 
in  the  making  and  completion  of  the  registry,  not  exceeding 
two  days,  to  be  paid  to  them  at  the  time  and  in  the  manner  in  1374. 
which  they  are  paid  their  other  fees. 

Sec.  13.  The  said  board  shall  have  and  exercise  the  same  Boara  may  pre¬ 
power  in  preserving  order  at  their  meetings,  under  this  act,  as serve  order* 
are  given  to  judges  and  inspectors  of  elections  for  preserving 
order  on  election  days ;  and  vacancies  in  said  board  shall  be 
filled  in  the  same  manner  that  vacancies  are  now  filled  at  elec¬ 
tions. (1) 

Sec.  14.  Any  person  who  shall  cause  his  name  to  be  regis- Punishment  for 
tered  in  more  than  one  election  district,  or  who  shall  cause  his nameVbere? 
name  to  be  registered  knowing  that  he  is  not  a  qualified  voter istered- 
in  the  district  where  said  registry  is  made,  or  who  shall  falsely 
personate  any  registered  voter,  and  any  person  causing,  aiding, 
or  abetting  any  person,  in  any  manner,  in  either  of  said  acts, 
shall  be  punished  for  each  and  every  offense  by  imprisonment 
in  the  state  prison  for  not  less  than  one  year.  All  intentional  Perjury, 
false  swearing  before  said  board  of  registration  shall  be  deemed 


(1)  See  ante ,  See.  44,  p.  306. 
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Act  of  Feb.  22, 
1861,  construed. 


Violation  of  willful  and  corrupt  perjury,  and,  on  conviction,  punished  as 
punished.  such.  If  any  member  or  officer  of  said  board  shall  willfully 
violate  any  of  the  provisions  of  this  act,  or  be  guilty  of  any 
fraud  in  the  execution  of  the  duties  of  his  office,  he  shall  be 
punished  for  each  and  every  offense  by  imprisonment  in  the 
state  prison  for  not  less  than  one  year.(l) 

Sec.  15.  An  act  entitled  “  An  Act  to  prevent  illegal  voting 
at  elections,”  approved  February  21,  1861,  and  an  act  entitled 
“An  Act  to  provide  for  ascertaining  the  qualification  of  voters 
and  to  prevent  fraudulent  voting,”  approved  February  22, 
1861,  be  and  the  same  are  hereby  amended  by  striking  out 
the  words  “  sixty  days ”  in  said  acts,  wherever  the  same  occur, 
and  inserting  in  the  place  thereof  the  words  “  thirty  days.” 

Sec.  16.  Section  five  of  an  act  entitled  “An  Act  to  provide 
for  ascertaining  the  qualifications  of  voters,  and  to  prevent 
fraudulent  voting,”  approved  February  22,  1861,  shall  be  con¬ 
strued  so  as  to  require  the  number  to  be  indorsed  by  the 
judges  or  inspectors  of  election  on  every  ballot  cast,  and  in 
elections,  general  or  special,  in  pursuance  of  any  law  of  this 

.  State,  after  the  opening  of  the  polls,  no  adjournment  shall  be 

election.?6111' at  had,  nor  shall  any  recess  be  taken  until  all  the  votes  cast  at 
such  election  shall  have  been  counted  and  the  result  publicly 
announced,  provided  that  judges  and  inspectors  of  election 
shall  each  be  allowed  the  sum  of  two  dollars  for  each  and 
every  day’s  service  by  them  performed  under  the  requirements 
of  this  act. 

secretary  of  Sec.  IT.  The  Secretary  of  State  shall  cause  this  law  to  be 
lawtobe print- printed  in  pamphlet  form,  with  suitable  forms  and  instructions 
forms' and  f°r  can>ying  it  into  effect,  together  with  the  general  election 

distributed.  law  of  the  State,  and  a  sufficient  number  of  copies  thereof  sent 
to  each  county  clerk  in  every  county  in  this  State  to  supply 
each  of  the  officers  named  in  this  act  with  a  copy.  And  it 
shall  be  the  duty  of  each  of  said  clerks  to  immediately  transmit 
a  copy  of  the  same  to  each  of  the  judges  or  inspectors  of  elec¬ 
tion  in  his  county. 

secretary  of  Sec.  18.  The  necessary  blanks  for  making  the  registers 
blanks. prcpare  required  by  law  shall  be  prepared  by  the  Secretary  of  State 


No  recess  or 


Compensation 
of  judges. 


(1)  Members  of  the  board  of  registry  are  not  liable  to  indictment  for  refusing  to 
insert  the  name  of  a  voter  upon  the  list,  if  they  act  honestly  and  in  the  exercise  of 
their  best  judgment.  State  v.  Smith,  18  N.  H.  Rep.,  91. 

And  an  information  against  the  board  of  registry  for  refusing  to  put  a  voter’s  name 
on  the  list,  should  allege  that  they  knew  his  right  to  vote.  State  \ .  Daniels,  44  N.  H. 
Rep.,  383 ;  Lombard  v.  Oliver,  7  Allen  (Mass.)  R.,  155. 

An  action  will  not  lie  against  the  judge  of  an  election  ibr  refusing  the  vote  of  a 
person  who  was  not  registered  as  a  voter,  and  who  failed  to  comply  with  the  require¬ 
ments  of  section  7  of  the  registry  act,  relative  to  the  proof  to  be  made  in  such  cases. 
Nor  will  the  fact  that  such  refusal  was  placed  on  grounds  not  tenable  change  their 
liability.  Byler  et  al.  v.  Asher,  47  Ill.,  R.,  101. 
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and  transmitted  to  the  persons  entitled  to  receive  them,  in  the 
same  manner  that  blank  returns  of  elections  are  now  trans¬ 
mitted. 

Sec.  19.  Nothing  contained  in  this  act  shall  be  construed  Not  to  affect 
in  any  manner  to  affect  the  provisions  of  any  act  that  has  been  same  session, 
or  may  be  passed  at  the  present  session  of  the  General  Assem¬ 
bly,  to  enable  the  qualified  electors  of  this  State,  absent  there¬ 
from,  in  the  military  service  of  the  United  States,  in  the  army 
or  navy  thereof,  to  vote. 
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DIVISION  IX. 

COUNTY  AFFAIRS. 

1.  Counties. 

2.  Removal  of  County  Seats. 

3.  County  Clerks. 

4.  County  Treasurers. 

5.  State’s  Attorneys. 

6.  Weights  and  Measures. 

7.  Animals  Running  at  Large. 

1.  COUNTIES.  Approved 

AND 

In  Force 

BOUNDARIES  AND  JURISDICTION.  Iaroh  31, 187L 

Section  1.  The  boundaries  of*  the  several  counties  of  this  Boundaries  of 
State  shall  remain  as  now  established  until  the  same  shall  pecountlcs- 
changed  according  to  law. 

Sec.  2.  Each  county  bounded  by  either  the  Mississippi,  Jurisdiction  on 
Ohio  or  Wabash  river,  shall  have  jurisdiction  over  such  river mers* 
to  the  extent  it  is  so  bounded,  which  jurisdiction  may  be  exer¬ 
cised  concurrently  with  the  contiguous  States  bounded  by  such 
river. 

Sec.  3.  Each  of  the  counties  bordering  on  Lake  Michigan  on  Lake 
shall  have  jurisdiction  over  said  lake  eastwardly,  to  the  east Mlcklgau- 
line  of  the  State. 

ALTERATION  OF  COUNTY  LINES. 

Sec.  4.  When  a  majority  of  the  legal  voters,  residing  upon  Petition  for 
any  territory,  not  less  than  half  of  one  congressional  township,  county  line, 
shall  petition  the  county  board  of  their  own  county,  and  also 
of  the  county  to  which  they  desire  such  territory  to  be  trans¬ 
ferred,  for  leave  to  have  such  territory  transferred  to  such 

'  t/ 

county,  it  shall  be  the  duty  of  the  several  county  boards  so 
petitioned  to  order  an  election  for  such  purpose  in  their  respec-  Election, 
tive  counties,  to  be  held  within  three  months  from  the  time  of 
receiving  such  petition ;  which  election  shall  be  governed  by  the 
laws  relating  to  general  elections,  and  returns  of  said  election 
shall  be  made  to  the  secretary  of  state  as  for  county  officers. 
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Sec.  5.  Notices  of  such  election  shall  contain  a  description 
of  the  territory  proposed  to  be  transferred,  the  names  of  the 
counties  from  and  to  which  such  transfer  is  intended  to  be 
made,  and  shall  be  posted  as  required  for  general  elections. 

Sec.  6.  The  ballots  used  in  the  said  elections  may  be  in  the 
following  form,  to  wit:  “For  transferring  territory,”  and 
“Against  transferring  territory,”  when,  if  a  majority  of  the 
voters  voting  upon  said  question  in  the  county  from  which  said 
territory  is  proposed  to  be  taken,  and  a  majority  of  the  voters 
of  the  county  to  which  the  same  is  proposed  to  be  transferred, 
shall  be  “For  transferring  territory,”  then  the  said  territory 
shall  be  transferred  to  and  become  a  part  of  the  county  to 
which  it  is  proposed  to  transfer  the  same,  on  and  after  the  first 
day  of  March  succeeding  such  elections,  and  shall  be  subject 
to  all  the  laws,  rules  and  regulations  thereof:  Provided ,  that 
all  assessments  and  collection  of  taxes,  and  judicial  or  other 
official  proceedings  commenced  prior  to  said  first  day  of  March, 
shall  be  continued,  prosecuted  and  completed,  in  the  same 
manner  as  if  no  such  transfer  had  been  made :  And  provided 
further ,  that  all  township  or  precinct  officers  within  said 
transferred  territory,  shall  continue  to  hold  their  respective 
offices  within  the  county  to  which  they  may  be  transferred, 
until  their  respective  terms  of  office  expire. 

Sec.  7.  No  county  shall  be  reduced,  under  the  provisions 
of  this  act,  to  less  contents  than  four  hundred  square  miles ; 
nor  shall  any  county  line  be  made  to  pass  within  less  than  ten 
miles  of  the  county  seat  of  the  county  from  which  territory 
is  so  transferred. 

Sec.  8.  No  territory  transferred  under  the  provisions  of  this 
act  shall  be  released  from  the  payment  of  its  proportion  of  the 
debts  of  the  county  from  which  such  territory  is  transferred ; 
and  such  proportionate  indebtedness  from  such  transferrred 
territory  shall  be  collected  by  the  county  to  which  such  ter¬ 
ritory  is  transferred,  at  an  equal  or  greater  rate  than  is  levied 
and  collected  in  the  county  from  which  such  territory  was 
transferred  —  such  rate  to  be  ascertained  by  the  certificate  of 
the  county  clerk  of  said  last  named  county,  and  when  so  col¬ 
lected,  to  be  paid  over  to  the  county  entitled  thereto. 

Sec.  9.  When  the  county  to  which  such  territory  is  trans¬ 
ferred  shall  also  be  indebted,  the  county  board  of  such  county 
shall  release  such  transferred  territory  from  the  payment  of 
such  indebtedness,  to  an  amount  equal  to  that  which  said  ter¬ 
ritory  is  required  to  pay  to  the  county  from  which  it  was 
transferred. 

Sec.  10.  When  a  majority  of  the  legal  voters  of  any  ter- 
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ritory,  less  than  half  of  one  congressional  township,  •  shall  peti-Less  than  haif- 
tion  the  county  boards  as  provided  in  section  four  of  this  act,  election^’ 
the  said  county  boards  may,  in  their  discretion,  order  elections  ordered- 
to  be  held  as  herein  provided  ;  and  in  any  case  where  elections 
haVe  been  held  under  this  act,  and  the  result  has  been  adverse 
to  the  petitioners,  it  shall  be  in  the  discretion  of  the  said 
boards  to  order  another  election,  on  a  petition  to  transfer  the 
same  territory,  within  three  years  from  the  time  of  holding 
such  former  election. 

NEW  COUNTIES. 


Sec.  11.  Whenever  it  is  desired  to  form  a  new  county  out 
of  one  or  more  of  the  then  existing  counties,  and  a  petition 
praying  for  the  erection  of  such  new  county,  stating  and 
describing  the  territory  proposed  to  be  taken  for  such  new 
county,  together  with  the  name  of  such  proposed  new  county, 
signed  by  a  majority  of  the  legal  voters  residing  in  the  ter¬ 
ritory  to  be  stricken  from  such  county  or  counties,  shall  be 
presented  to  the  county  board  of  each  county  to  be  affected  by 
such  division,  and  it  appearing  that  such  new  county  can  be 
constitutionally  formed,  it  shall  be  the  duty  of  such  county 
board  or  county  boards  to  make  an  order  providing  for  the 
submission  of  the  question  of  the  erection  of  such  new  county 
to  a  vote  of  the  people  of  the  counties  to  be  affected,  at  the 
next  succeeding  general  election  for  the  .election  of  members 
of  the  General  Assembly,  of  which  the  notice  shall  be  given, 
the  votes  canvassed,  and  the  returns  made  as  in  case  of  elec¬ 
tion  of  county  officers  or  members  of  the  General  Assembly  ; 
and  the  form  of  the  ballot  to  be  used  in  the  determination  of 
such  question  shall  be  as  follows:  “ For  new  county,”  and 
“Against  new  county.” 

Sec.  12.  If  it  shall  appear  that  a  majority  of  alb  the  votes 
cast  at  such  election  in  each  of  the  counties  interested,  is  in 
favor  of  the  erection  of  such  new  county,  the  county  clerk  of 
each  of  said  counties  shall  certify  the  same  to  the  secretary  of 
state,  stating  in  such  certificate  the  name,  territorial  contents 
and  boundaries  of  such  new  county  ;  whereupon  the  secretary 
of  state  shall  notify  the  governor  of  the  result  of  such  elec¬ 
tion,  whose  duty  it  shall  be  to  order  an  election  of  county 
officers  for  such  new  county,  at  such  time  as  he  shall  designate, 
and  he  may,  when  necessary,  fix  the  place  of  holding  election, 
notice  of  which  shall  be  given  in  such  manner  as  the  governor 
shall  direct.  At  such  election  the  qualified  voters  of  said  new 
county  shall  elect  all  county  officers  for  said  county,  except  as 


Petition  for 
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board. 
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hereinafter  excepted,  who  shall  be  commissioned  and  qualified 
in  the  same  manner  as  such  officers  are  in  other  counties  in 
this  State,  and  wdio  shall  continue  in  office  until  the  next  gen¬ 
eral  election  for  such  officers,  and  until  their  successors  are 
elected  and  qualified,  and  who  shall  have  all  the  jurisdiction 
and  perform  all  the  duties  which  are  or  may  be  conferred  upon 
such  officers  in  other  counties  of  this  State. 

Sec.  13.  All  the  justices  of  the  peace,  constables  and  other 
township  or  precinct  officers,  who  were  previously  elected  and 
qualified  in  the  county  or  counties  from  which  such  new  county 
has  been  formed,  whose  term  of  office  shall  not  have  expired 
at  the  time  of  said  election,  and  whose  residence  shall  be 
embraced  within  the  limits  of  said  new  county,  shall  continue 
.in  office  until  their  terms  of  office  shall  expire,  and  until  their 
successors  shall  be  elected  and  qualified. 

Sec.  14.  The  votes  for  the  county  officers  of  said  new  county 
shall  be  canvassed,  and  returns  made  by  the  county  clerk  or 
county  clerks  of  the  county  or  counties  from  which  such  new 
county  was  formed,  as  provided  by  law  in  other  cases. 

Sec.  15.  The  oath  of  office  may  be  administered  to  the  sev¬ 
eral  county  officers  of  such  new  county  by  any  person  author¬ 
ized  by  law  to  administer  oaths ;  and  as  soon  as  said  county 
officers  are  duly  qualified,  the  county  shall  be  regarded  as 
legally  organized,  and  for  judicial  purposes  shall  be  deemed 
and  taken  as  belonging  to  the  circuit  in  which  said  new  county, 
or  the  greater  part  thereof,  is  embraced,  and  terms  of  the  cir¬ 
cuit  court  shall  be  held  at  such  place  in  said  new  county  as  the 
county  board  thereof  shall  designate,  until  the  county  seat 
thereof  shall  be  permanently  located.  The  times  of  holding 
such  court  shall  be  appointed  by  the  judge  thereof,  until  other¬ 
wise  provided  by  law. 

Sec.  16.  The  courts  of  any  county  or  counties  from  which 
such  new  county  is  erected  may,  by  proper  order,  transfer  any 
suit  or  other  legal  proceeding  affecting  real  estate  in  such  new 
county,  to  the  proper  court  of  such  new  county,  or  may  trans¬ 
fer  any  suit  and  all  papers  and  records  pertaining  thereto  to 
such  new  county,  when  all  the  parties  thereto  are  residents  of 
such  new  county ;  but  all  judgments  and  other  liens  in  the 
county  or  counties  from  which  such  new  county  was  erected; 
shall  have  the  same  effect  as  if  no  new  county  had  been  erected. 

Sec.  IT.  All  the  property,  both  real  and  personal,  and  all 
debts,  liabilities  and  choses  in  action  of  every  kind,  belonging 
to  the  county  or  counties  from  which  such  new  county  was 
formed,  shall  be  divided  by  the  several  county  boards  of  the 
counties  interested,  between  the  county  or  counties  from  which 
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such  new  county  is  formed,  and  the  new  county,  in  proportion 
to  the  assessed  value  of  property  for  the  last  preceding  year, 
which  has  been  taken  from  such  original  county  or  counties 
and  carried  to  such  new  county ;  and  if  such  boards  can¬ 
not  agree  upon  such  division,  they  may  refer  the  matter  of 
difference  to  arbitrators,  or  the  rights  to  such  property  may  be 
settled  by  a  bill  in  chancery  filed  by  either  party  for  that  pur¬ 
pose.  In  case  the  said  property  cannot  be  divided  or  removed, 
the  county  receiving  the  same  shall  pay  to  the  other  a  pro¬ 
portionate  value  for  the  same. 

Sec.  18.  The  county  board  of  such  new  county  shall,  at  any  county  board 
session  of  said  board,  by  an  order  to  be  entered  of  record,  commissioner, 
appoint  some  competent  person  a  commissioner,  for  the  purpose 
hereinafter  expressed,  who  shall  take  an  oath  of  office  before 
some  person  authorized  by  law  to  administer  oaths.  Said 
board  shall,  at  the  same  time,  provide  a  sufficient  number  of  Blank  books  for 
blank  books,  and  deliver  them  to  said  commissioner,  who  shall  commissioner, 
receipt  for  the  same  to  the  county  clerk  of  said  county. 

Sec.  19.  As  soon  as  said  books  shall  be  delivered  to  saidKecordof 

.  .  Tin  i  •  i  r*  n  i  ,,  appointment. 

commissioner,  he  shall  record  m  each  a  copy  ot  the  order  ot 
his  appointment  and  of  his  oath  of  office,  and  shall  thereupon 
proceed  to  transcribe  into  such  books,  from  the  records  of  the  Transcribe 

A  ,  . .  r  ,  •  iii  .  .  P  -i  books  and 

county  or  several  counties  trom  which  the  new  county  is  iormed,  records. 

all  such  deeds,  mortgages  and  title  papers  of  every  description, 

with  the  certificates  of  acknowledgment  thereto,  and  the  date 

of  the  filing  of  the  same  for  record,  of  lands  lying  in  said  new 

county  which  previously  were  recorded  in  the  counties  from 

which  such  new  county  was  formed  ;  and  there  shall  be  allowed 

said  commissioner  such  sum  as  his  services  aforesaid  are  reason-  Compensation 

.  ,  „  .  _  .  .  ,  of  commis- 

ably  worth,  to  be  paid  out  ot  the  county  treasury  ot  the  saidsioner. 
new  county. 

Sec.  20.  Said  commissioner  shall  note,  at  the  end  of  each  Note  at  end  of 
paper  he  shall  transcribe,  the  book  and  page  from  which  the  page. bookand 
same  was  transcribed,  and  shall  make  a  correct  double  index 
of  said  records ;  and  on  the  completion  of  his  duties,  said 
commissioner  shall  return  said  books  to  the  recorder  of  deeds  Return  book 
of  said  new  county,  with  his  certificate  attached  thereto,  show-  pieted? °m 
ing  that  he  has  complied  with  the  law ;  whereupon  they  shall 
be  taken  and  considered,  to  all  intents  and  purposes,  as  books 
of  records  of  deeds,  mortgages  and  title  papers  for  said  new 
county.  And  copies  of  said  record,  certified  by  the  officer  Copies  made 
having  the  custody  of  the  same,  shall  be  evidence  in  all  courts  evideuce' 
and  places,  in  the  same  manner  that  copies  of  records  are  evi¬ 
dence  in  other  cases,  and  with  like  effect. 


342 


COUNTY  AFFAIRS - COUNTIES. 


[DIY.  IX. 


Fix  location  o 
county  seat  by 
ballot. 


Majority  vote. 


If  not  a 
majority, 
another  elec¬ 
tion  ordered. 


Each  county  a 
body  politic. 


Style. 


County  board/ 


Who  compose 
board. 


Power. 

Purchase 

property. 


f  Sec.  21.  For  the  purpose  of  fixing  the  permanent  location 
of  the  county  seat  of  such  new  county,  the  voters  of  said 
county  shall,  at  said  election  for  county  officers,  vote  for  some 
place,  to  be  designated  upon  their  ballots,  for  a  county  seat ; 
upon  which  ballot  shall  be  written  or  printed,  or  partly  written 
and  partly  printed,  “For  County  Seat,”  after  which  words 
shall  be  written  or  printed  the  name  of  the  place  intended  for 
the  county  seat.  The  place  receiving  a  majority  of  all  the 
legal  votes  cast  upon  the  question  shall  be  the  county  seat  of 
said  county.  But  if  no  place  shall  receive  a  majority  of  all 
the  votes  cast  upon  the  question,  then  it  shall  be  the  duty  of 
the  county  board  of  said  county  to  call  another  election  within 
sixty  days  thereafter,  at  the  several  places  of  holding  elections 
in  said  county,  at  which  election  the  voters  of  said  county  shall 
proceed  to  vote  as  before,  but  shall  choose  from  the  two  places 
having  the  greatest  number  of  legal  votes  at  the  former  elec¬ 
tion  ;  and  the  place  having  the  majority  of  all  the  legal  votes 
cast  at  the  second  election  shall  be  the  permanent  county  seat 
of  said  county. 

OF  THE  POWERS  AND  DUTIES  OF  COUNTIES  AND  COUNTY 

BOARDS. 

Sec.  22.  Each  county  which  has  heretofore  been,  or  may 
hereafter  be  established  in  this  State,  according  to  the  laws 
thereof,  shall  be  a  body  politic  and  corporate,  by  the  name  and 

style  of  “  The  county  of - ,”  and  by  that  name  may  sue 

and  be  sued,  plead  and  may  be  impleaded,  defend  and  be 
defended  against  in  any  court  of  record  having  jurisdiction  of 
the  subject-matter,  either  in  law  or  equity,  or  other  place  where 
justice  shall  be  administered. 

Sec.  23.  The  powers  of  the  county,  as  a  body  corporate  or 
politic,  shall  be  exercised  by  a  county  board,  to  wit :  In  counties 
under  township  organization,  except  the  county  of  Cook,  by 
the  board  of  supervisors,  which  shall  be  composed  of  the  town 
and  such  other  supervisors  as  are  or  may  be  elected  pursuant 
to  law ;  except  in  the  county  of  Cook,  by  a  board  of  county 
commissioners,  pursuant  to  Section  T,  Article  X.,  of  the  Con¬ 
stitution  ;  in  counties  not  under  township  organization,  by  the 
board  of  county  commissioners. 

Sec.  24.  Each  county  shall  have  power : 

First - — To  purchase  and  hold  the  real  and  personal  estate 
necessary  for  the  uses  of  the  county,  and  to  purchase  and  hold, 
for  the  benefit  of  the  county,  real  estate  sold  by  virtue  of 
judicial  proceedings  in  which  the  county  is  plaintiff. 
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Second — To  sell  and  convey  or  lease  any  real  or  personal 
estate  owned  by  the  county. 

Third —  To  make  all  contracts  and  do  all  other  acts  in  rela¬ 
tion  to  the  property  and  concerns  of  the  county,  necessary  to 
the  exercise  of  its  corporate  powers. 

Fourth  —  To  take  all  necessary  measures  and  institute  pro¬ 
ceedings  to  enforce  all  laws  for  the  prevention  of  cruelty  to 
animals. 

Sec.  25.  The  county  boards  of  the  several  counties  shall 
have  power : 

First — To  take  and  have  the  care  and  custody  of  all  the 
real  and  personal  estate  owned  by  the  county. 

Second — To  manage  the  county  funds  and  county  business, 
except  as  otherwise  specifically  provided. 

Third — To  examine  and  settle  all  accounts 
county,  and  all  accounts  concerning  the  receipts  and  expendi¬ 
tures  of  the  county. 

Fourth  —  To  cause  to  be  erected  or  otherwise  provided  a 
suitable  workhouse,  in  which  persons  convicted  of  offenses 
punishable  by  imprisonment  in  the  county  jail  may  be  confined 
and  employed,  and  to  make  rules  and  regulations  for  the  man¬ 
agement  thereof.  They  may  contract  for  the  use  of  a  city 
workhouse  when  the  same  can  satisfactorily  be  done. 

Fifth — To  cause  to  be  erected  or  otherwise  provided  suita¬ 
ble  buildings  for,  and  maintain,  a  county  insane  asylum,  and 
provide  for  the  management  of  the  same. 

Sixth  —  To  cause  to  be  annually  levied  and  collected,  taxes 
for  county  purposes,  including  all  purposes  for  which  money 
may  be  raised  by  the  county  by  taxation,  not  exceeding 
seventy-five  cents  on  the  one  hundred  dollars’  valuation,  and  in 
addition  thereto  an  annual  tax  not  exceeding  one  hundred 
cents  on  the  one  hundred  dollars,  for  the  purpose  of  paying 
the  interest  and  principal  of  indebtedness  which  existed  at  the 
time  of  the  adoption  of  the  constitution. 

Seventh — To  authorize  the  vacation  of  any  town  plat  wdien 
the  same  is  not  within  any  incorporated  town,  village  or  city, 
on  the  petition  of  two-tliirds  of  the  owners  thereof. 

Eighth  —  To  change  the  name  of  any  town  plat  on  the  peti¬ 
tion  of  a  majority  of  the  legal  voters  residing  therein,  when 
the  inhabitants  thereof  have  not  become  a  body  corporate. 

Sec.  26.  It  shall  be  the  duty  of  the  county  board  of  each 
county : 

First  —  To  erect  or  otherwise  provide  when  necessary,  and 
the  finances  of  the  county  will  justify  it,  and  keep  in  repair,  a 
suitable  court  house,  jail,  and  other  necessary  county  buildings, 
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Provide^  rooms  and  to  provide  proper  rooms  and  offices  for  the  accommodation 
officers uty  of  the  several  courts  of  record  of  the  county,  and  for  the  county 
hoard,  county  clerk,  county  treasurer,  recorder,  sheriff,  and 
the  clerks  of  said  courts,  and  to  provide  suitable  furniture 
undertovaiship  therefor.  But  in  counties  not  under  township  organization, 
organization,  no  appropriations  shall  be  made  for  the  erection  of  public  build¬ 
ings,  without  first  submitting  the  proposition  to  a  vote  of  the 
people  of  the  county,  and  said  vote  shall  be  submitted  in  the 
some  manner  and  under  the  same  restrictions  as  provided  for 
in  like  cases  in  section  twenty-seven  of  this  act,  and  the  votes 
therefor  shall  be  “For  taxation,”  specifying  the  object,  and 
those  against  shall  be  “  Against  taxation,”  specifying  the 
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object. 

Second —  To  provide  and  keep  in  repair,  where  the  finances 
of  the  county  permit,  suitable  fire-proof  safes  or  offices  for  the 
county  clerk,  county  treasurer,  recorder,  sheriff  and  clerks  of 
said  courts. 

Third —  To  provide  suitable  books  and  stationery  for  the 
use  of  the  county  board,  county  clerk,  county  treasurer, 
recorder,  sheriff,  coroner,  and  the  clerks  of  said  courts. 

Fourth  —  To  cause  to  be  published  at  the  close  of  each 
annual,  regular  or  special  meeting  of  the  board,  a  brief  state¬ 
ment  of  the  proceedings  thereof  in  one  or  more  newspapers 
published  in  the  county,  in  which  shall  be  set  forth  the  name 
of  every  individual  who  shall  have  had  any  account  audited 
and  allowed  by  said  board,  and  the  amount  of  said  claim  as 
allowed,  and  the  amount  claimed,  and  also  their  proceediugs 
upon  the  equalization  of  the  assessment  roll :  Provided ,  that 
no  publication  in  a  newspaper  shall  be  required  unless  the  same 
can  be  done  without  unreasonable  expense. 

Fifth  —  To  make  out  at  its  meeting  in  September,  annually, 
a  full  and  accurate  statement  of  the  receipts  and  expenditures 
of  the  preceding  year,  which  statement  shall  contain  a  full  and 
correct  description  of  each  item,  from  whom  and  on  what 
account  received,  to  whom  paid,  and  on  what  account  expend¬ 
ed,  together  with  an  accurate  statement  of  the  finances  of  the 
county  at  the  end  of  the  fiscal  year,  including  all  debts  and 
liabilities  of  every  description,  and  the  assets  and  other  means 
to  discharge  the  same;  and  within  thirty  days  thereafter  to 
cause  the  same  to  be  posted  up  at  the  court  house  door,  and  at 
two  other  places  in  the  county,  and  published  for  one  week  in 
some  newspaper  therein,  if  there  is  one,  and  the  same  can  be 


done  without  unreasonable  expense. 

Sec.  27.  Whenever  the  county  board  shall  deem  it  neces¬ 
sary  to  assess  taxes,  the  aggregate  of  which  shall  exceed  the 
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rate  of  seventy-five  cents  per  one  hundred  dollars’  valuation  of  when  tax 
the  property  of  the  county,  except  when  such  excess  is  to  be  cents! bounty 
used  for  the  payment  of  indebtedness  existing  at  the  adoption  ^ubmitSques- 
of  the  constitution,  the  county  board  may,  by  an  order  entered gon tovote  of 
of  record,  set  forth  substantially  the  amount  of  such  excess 
required,  and  the  purpose  for  which  the  same  will  be  required, 
and  if  for  the  payment  of  interest  or  principal,  or  both,  upon 
bonds,  shall  in  a  general  way  designate  the  bonds  and  specify 
the  number  of  years  such  excess  will  be  required  to  be  levied, 
and  provide  for  the  submission  of  the  question  of  assessing  the 
additional  rate  required  to  a  vote  of  the  people  of  the  county  at 
the  next  election  for  county  officers  after  the  adoption  of  the 
resolution  ;  and  it  shall  be  the  duty  of  the  county  clerk  in  his  Notice, 
election  notice  to  give  notice  of  such  submission.  The  votes  y0te. 
therefor  shall  be,  “For  additional  tax,”  and  those  against  shall 
be,  “  Against  additional  tax.”  The  votes  shall  be  canvassed  canvass, 
and  returned  the  same  as  those  for  county  officers,  and  if  a 
majority  of  the  votes  cast  upon  the  question  are  “For  addi-  Majority, 
tional  tax,”  then  the  county  board  shall  have  power  to  cause 
such  additional  tax  to  be  levied  and  collected  in  accordance  Additional  tax 
with  the  terms  of  such  resolution,  and  the  money  so  collected levied- 
shall  be  kept  as  a  separate  fund  and  disbursed  only  for  the  Separate  fund, 
purposes  for  which  the  same  was  raised :  Provided ,  any  sur-  Proviso, 
plus  that  may  remain  after  the  payment  of  all  demands  against  surplus, 
said  fund  may  be  used  for  other  purposes. 

Sec.  28.  If  it  shall  be  deemed  necessary  to  submit  to  a  voteIssuingboluL 
of  the  people  at  the  same  election  the  question  of  issuing  bonds  Submit  t0  TOte- 
and  the  raising  of  such  additional  tax,  the  same  may  be 
included  in  one  proceeding,  and  in  that  case  the  votes  in  favor 
of  issuing  such  bonds  and  levying  such  additional  tax  shall  be, 

“For  bonds  and  additional  tax,”  and  those  against  shall  be, 

“Against  bonds  and  additional  tax.” 

Sec.  29.  All  deeds,  grants  and  conveyances  heretofore  Deeds  and 
made,  and  duly  acknowledged  and  recorded  as  other  deeds,  legalized!00"' 
conveying  any  lands,  tenements,  or  hereditaments  to  any 
county  or  to  the  inhabitants  of  any  county,  or  to  the  county 
commissioners,  county  commissioners’  court,  county  court, 
board  of  supervisors,  or  to  the  governor,  or  any  other  officer 
or  person  or  persons,  by  whatever  form  of  conveyance,  for  the 
use  and  benefit  of  any  county,  shall  be  good  and  valid  to  all 
intents  and  purposes,  to  vest  in  such  county,  in  fee  simple  or 
otherwise,  all  such  right,  title,  interest  and  estate  as  the 
grantor  or  grantors  in  any  such  deed  or  conveyance  had  at  the 
time  of  the  execution  thereof,  in  the  land  conveyed,  and 
intended  thereby  to  be  conveyed. 
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Notes  and  writ-  Sec.  30.  All  notes,  bonds,  bills,  contracts,  covenants,  agree- 

ings  legalized.  ,  • ,  •  i  j.  i  i  i  i. 

ments  or  writings,  made  or  to  be  made,  whereby  any  person  is 
or  shall  be  bound  to  the  people  of  the  State  of  Illinois,  or  to  any 
county  or  the  inhabitants  thereof,  or  to  the  county  commis¬ 
sioners,  county  commissioners’  court,  or  county  court,  or  the 
board  of  supervisors,  or  to  the  governor,  or  any  other  officer 
or  person,  in  whatever  form,  for  the  payment  of  money,  or  any 
debt  or  duty,  or  the  performance  of  any  matter  or  thing  to  or 
for  the  use  of  any  county,  shall  be  as  valid  and  effectual,  to  all 
intents  and  purposes,  to  vest  in  said  county  all  the  rights, 
interest  and  actions  wThich  would  be  vested  in  any  individual, 
Suits  on  notes  if  any  such  contract  had  been  made  directly  to  him.  Suits 
writings,  may  ke  commenced,  sued  and  prosecuted  thereon  in  the  name 
of  said  county,  as  is  provided  herein,  or  in  the  name  of  the 
officer  or  person  to  whom  they  are  made,  to  the  use  of  the 
county,  as  fully  and  effectually,  to  all  intents  and  purposes,  as 
any  person  may  or  can  upon  like  notes,  bills,  bonds,  contracts, 
agreements  or  writings  made  to  him. 

Actions  against  Sec.  31.  All  actions,  local  or  transitory,  against  any  coun- 
courteofthe  ty,  may  be  commenced  and  prosecuted  to  final  judgment  in  the 
county.  circuit  court,  or  any  court  of  general  jurisdiction  in  the  county 
against  which  the  action  is  brought.  Any  action,  local  or 
transitory,  in  which  any  county  shall  be  plaintiff*,  may  be 
commenced  and  prosecuted  to  final  judgment  in  the  county  in 
which  the  defendant  in  such  action  resides, 
inhabitants  Sec.  32.  In  all  actions  brought  by  or  against  any  county, 
and  witnesses,  ^he  inhabitants  of  the  county  so  suing  or  being  sued  may  be 
jurors  or  witnesses,  if  otherwise  competent  or  qualified  accord¬ 
ing  to  law. 

county  board  Sec.  33.  It  shall  be  the  duty  of  the  county  boards  of  each 
defend  suits.  ^  the  counties  of  this  State  to  take  and  order  suitable  and 
proper  measures  for  the  prosecuting  and  defending  of  all  suits 
to  be  brought  by  or  against  their  respective  counties,  and  all 
suits  which  it  may  become  necessary  to  prosecute  or  defend  to 
.  enforce  the  collection  of  all  taxes  charged  on  the  State  assess¬ 
ment. 

Execution  not  Sec.  34.  Execution  shall  not  in  any  case  issue  against  the 
countyfainst  lands  or  other  property  of  a  county,  but  when  judgment  is 
rendered  against  a  county,  the  county  board  shall  direct  an 
order  to  be  drawn  on  the  county  treasurer  for  the  amount  of 
the  judgment  and  costs,  which  order  shall  be  paid  as  other 
county  debts. 

bvaaSdavifed  ^ec.  ^e^*ore  any  claim  against  a  county  is  audited  and 
allowed,  the  claimant  or  his  agent  shall  verify  the  same  by  his 
affidavit,  stating  that  the  several  items  therein  mentioned  are 
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just  and  true,  and  the  services  charged  therein,  or  articles  fur- statement  in 
nished,  as  the  case  may  be,  were  rendered  or  furnished  as aindaA 
therein  charged,  and  that  the  amount  claimed  is  due  and  unpaid 
after  allowing  all  just  credits  ;  and  when  the  claim  of  any 
person  against  a  county  is  disallowed  in  whole  or  in  part  by 
the  county  board,  and  the  nature  of  the  claim  is  not  such  that 
the  allowance  is  discretionary  with  the  county  board,  such  per¬ 
son  may  appeal  from  the  decision  of  such  board  to  the  circuit  claimant  may 
court  of  the  same  county,  upon  filing  bond  with  the  clerk  of  circuit  court, 
such  court  within  twenty  days  after  the  rendition  of  the 
decision,  with  such  security  as  shall  be  approved  by  such  clerk, 
in  the  penal  sum  of  two  hundred  and  fifty  dollars,  payable  to  Bond, 
the  people  of  the  State  of  Illinois  for  the  use  of  such  county, 
conditioned  that  he  will  prosecute  the  appeal  with  effect,  and 
pay  all  costs  that  may  be  adjudged  against  him. 

Sec.  36.  Upon  such  bond  being  filed  with  the  said  clerk,  he  summons 
shall  issue  a  summons  against  the  county  board  in  like  form,  as  agamst  county* 
near  as  may  be,  as  in  cases  of  appeals  from  justices  of  the 
peace,  which  shall  be  served  as  other  summons  against  a  county. 

Sec.  37.  The  county  clerk  shall,  within  ten  days  after  the  County  clerk 
service  of  such  summons,  make  out  a  certified  copy  of  the  ®ert.ify  PfPers 
decision  appealed  trom,  and  transmit  the  same,  together  with 
all  the  papers  in  his  possession  appertaining  to  such  decision, 
to  the  clerk  of  the  circuit  court,  who  shall  file  the  same  in  his 
office,  and  docket  the  case  as  in  other  cases  of  appeals. 

Sec.  38.  The  time  of  fixing  the  compensation  of  county  Time  of  fixing 
officers  whose  compensation  is  to  be  fixed  by  the  county  board,  ofIcountytl°n 
shall  be  at  the  meeting  of  such  board  next  before  the  regular  officers, 
election  of  the  officers  whose  compensation  is  to  be  fixed ;  but 
in  case  where  such  compensation  is  not  fixed,  the  board  shall 
proceed,  at  the  next  regular  or  special  meeting  held  thereafter, 
to  fix  such  compensation. 

Sec.  39.  Whenever  a  tax  is  levied  for  the  payment  of  a  when  tax  kept 
specific  debt,  the  amount  of  such  tax  collected  shall  be  kept  as  seParate- 
a  separate  fund  in  the  county  treasury,  and  expended  only  in 
the  liquidation  of  such  indebtedness  :  Provided ,  that  any  sur-Proviso 
plus  remaining  in  the  treasury  after  full  payment  of  suchSurp]us 
indebtedness,  shall  be  transferred  to  the  common  fund  of  the 
county. 

Sec.  40.  When  the  county  board  of  any  county  shall  deem  issuc  of  county 
it  necessary  to  issue  county  bonds  to  enable  them  to  perform  b01icls- 
any  of  the  duties  imposed  upon  them  by  law,  they  may,  by 
an  order  entered  of  record,  specifying  the  amount  of  bonds 
required  and  the  object  for  which  they  are  to  be  issued,  submit  submitted  to 
to  the  legal  voters  of  their  county,  at  any  general  election,  the  vote- 
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question  of  issuing  such  county  bonds.  The  amount  of  the 
bonds  so  issued  shall  not  exceed,  including  the  then  existing 
indebtedness  of  the  county,  five  per  centum  on  the  value  of 
such  taxable  property  of  such  county,  as  ascertained  by  the 
assessment  for  the  State  and  county  tax  for  the  preceding 
year.  Said  vote  shall  be  by  ballot,  on  which  shall  be  written 
or  printed  “  For  county  bonds,”  or  “Against  county  bonds';” 
and  if  a  majority  of  the  voters  at  such  election  on  that  ques¬ 
tion  shall  be  “For  county  bonds,”  such  county  board  shall  be 
authorized  to  issue  such  bonds  of  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars  each,  payable 
respectively  in  not  less  than  one  year  nor  more  than  twenty 
years,  with  interest  payable  annually  at  the  rate  of  not  more 
than  ten  per  cent,  per  annum. 

Sec.  41.  If  any  member  of  the  county  board  of  any  county 
in  this  State  shall  willfully  neglect  to  perform  any  of  the  duties 
which  are  or  shall  be  required  of  him  by  law,  as  a  member  of 
the  county  board,  he  shall,  for  every  such  offense,  forfeit  the 
sum  of  two  hundred  dollars,  to  be  recovered  in  an  action  of 
debt  before  any  justice  of  the  peace  of  the  county. 

PROVISIONS  SPECIALLY  APPLICABLE  TO  THE  BOARD  OF  COUNTY 
COMMISSIONERS  IN  COUNTIES  NOT  UNDER  TOWNSHIP 

ORGANIZATION. 

Sec.  42.  Each  member  of  the  board  of  countv  commission- 

«/ 

ers  shall  be  commissioned  by  the  governor,  and  shall,  before 
entering  upon  the  duties  of  his  office,  take  and  subscribe  the 
following  oath,  which  shall  be  filed  in  the  office  of  the  county 
clerk  : 

I  do  solemnly  swear  [or  affirm,  as  the  case  may  be~\ ,  that  I  will  sup¬ 
port  the  Constitution  of  the  United  States  and  the  Constitution  of  the 
State  of  Illinois,  and  that  I  will  faithfully  discharge  the  duties  of  the 

office  of  county  commissioner  of  - - -  county,  according  to  the  best 

of  my  ability. 

Sec.  43.  The  board  of  county  commissioners  shall  hold  regu¬ 
lar  sessions  for  the  transaction  of  the  business  of  the  county, 
on  the  first  Mondays  of  December,  March,  June  and  Septem¬ 
ber,  the  second  Monday  of  July  of  each  year,  and  at  such 
other  times  as  may  be  provided  by  law,  and  may  hold  special 
sessions  on  the  call  of  the  chairman  or  any  two  members  of 
said  board,  whenever  the  business  of  the  county  requires  it. 

Sec.  44.  At  the  session  of  said  commissioners  in  December 
of  each  year,  they  shall  elect  one  of  their  number  chairman 
for  the  ensuing  year,  who  shall  preside  at  their  sessions  and 
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perform  sucli  duties  as  are  or  may  be  prescribed  by  law  or  by 
the  order  of  said  board. 

Sec.  45.  A  majority  of  the  members  of  said  board  shall  Majority  a 
constitute  a  quorum  to  do  business,  and,  in  the  absence  of  the 
chairman,  a  chairman  pro  tem.  may  be  appointed. 

Sec.  46.  The  board  ’of  county  commissioners  shall  be  the  Successors  of 
successor  of  the  county  court  in  relation  to  all  matters  con- county  court‘ 
cerning  county  affairs,  and  where,  in  any  county  not  under 
township  organization,  the  county  court  is  authorized  to  do  any 
act  or  make  any  contract  on  behalf  of  the  county,  such  author¬ 
ity  shall  be  vested  in  said  board. 

Sec.  47.  Such  board  shall  have  general  supervision  of  all  Supervision 
highways,  roads  and  bridges  m  the  county,  including  State 
roads. 

Sec.  48.  The  chairman  or  any  member  of  the  board  of  Admmistcr 
county  commissioners  may  administer  oaths  to  persons,  con¬ 
cerning  any  matter  submitted  to  the  board,  or  connected  with 
their  powers  or  duties. 

Sec.  48J-.  All  acts  heretofore  done  by  the  boards  of  county  Acts  legalized, 
commissioners,  which  might  have  been  done  by  county  courts  in 
counties  in  which  the  said  courts  have  not  continued  to  do  the 
business  of  said  counties,  are  hereby  legalized. 


PROVISIONS  SPECIALLY  APPLICABLE  TO  THE  BOARD  OF  SUPER¬ 
VISORS  IN  COUNTIES  UNDER  TOWNSHIP  ORGANIZATION. 


Sec.  49.  The  annual  meetings  of  the  boards  of  supervisors  Regular  rueet- 
shall  be  holden  on  the  second  Tuesday  of  September  in  each  sS|ervisorsrd  °f 
and  every  year,  at  the  county  seat ;  and  if  the  court  house  be 
convenient,  shall  be  held  therein.  A  regular  meeting  of  the 
board  shall  be  held  on  the  second  Monday  of  July  of  each  and 
every  year,  at  the  county  seat,  and  at  such  other  times  as  may 
be  prescribed  by  law. 

Sec.  50.  Special  meetings  of  the  board  of  supervisors  shall  special 
be  held  only  when  requested  by  at  least  one-third  of  the  mem-meetings' 
bers  of  the  board,  which  request  shall  be  in  writing,  addressed 
to  the  clerk  of  the  board,  and  specifying  the  time  and  place  of 
such  meeting,  upon  reception  of  which  the  clerk  shall  imme¬ 
diately  transmit  notice,  in  writing,  of  such  meeting,  to  each  of 
the  members  of  the  board.  The  clerk  shall  also  cause  notice  Notice, 
of  such  meeting  to  be  published  in  some  newspaper  printed  in 
the  county,  if  any  there  be. 

Sec.  51.  The  board  of  supervisors,  at  their  first  meeting  inchoose  a 
every  year,  shall  organize  by  choosing  one  of  their  number  aschairman’ 
chairman,  who  shall  preside  at  all  meetings  of  the  board  diir- 
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mg  the  year.  In  case  of  his  absence  at  any  meeting,  the 
members  present  shall  choose  one  of  their  number  as  tempo¬ 
rary  chairman. 

Sec.  52.  The  supervisors  shall  severally  lay  before  the  board, 
at  the  first  meeting  after  the  election,  their  several  certificates 
of  election,  which  shall  be  examined  by  the  board,  and  if  found 
regular,  shall  be  filed  in  the  office  of  the  county  clerk. 

Sec.  53.  A  majority  of  the  supervisors  of  any  county  shall 
constitute  a  quorum  for  the  transaction  of  business;  and  all 
questions  which  shall  arise  at  meetings  shall  be  determined  by 
the  votes  of  the  majority  of  the  supervisors  present,  except  in 
such  cases  as  is  otherwise  provided. 

Sec.  54.  The  board  of  supervisors  shall  sit  with  open  doors, 
and  all  persons  may  attend  their  meetings. 

Sec.  55.  Every  chairman  of  said  board  shall  have  power  to 
administer  an  oath  to  any  person,  concerning  any  matter  sub¬ 
mitted  to  the  board  or  connected  with  their  powers  and  duties. 

Sec.  56.  Said  board  shall  have  power  to  appropriate  funds 
to  aid  in  the  construction  of  roads  and  bridges  in  any  part  of 
the  county,  whenever  a  majority  of  the  whole  board  of  the 
county  may  deem  it  proper  and  expedient. 

Sec.  57.  Said  board  shall  also  have  powder  to  change  the 
boundaries  of  towns,  and  to  create  ^new  towns  in  their  respec¬ 
tive  counties,  in  manner  provided  by  law ;  to  designate  and 
give  names  thereto,  and  to  fix  the  place  of  holding  the  first 
town  meeting  therein. 

Sec.  58.  Whenever  the  board  of  supervisors  shall  create  a 
new  town,  or  change  the  name  of  an  existing  town,  the  pro¬ 
ceedings  in  giving  a  name  to  such  new  town,  or  changing  the 
name  of  an  existing  town,  shall  be  as  follows  :  The  proposed 
name  to  be  given  to  such  new  town,  or  existing  town,  shall  be 
filed  in  the  office  of  the  auditor  of  public  accounts,  there  to  be 
retained  for  at  least  one  year,  and  the  auditor  of  public  accounts, 
at  any  time  after  the  filing  of  such  proposed  name,  shall,  upon 
application  of  said  board,  grant  his  certificate  stating  that  such 
proposed  name,  from  information  appearing  in  his  office,  has 
not  been  adopted  by  any  city,  town,  village,  or  municipal  cor¬ 
poration  in  this  State,  which  certificate  must  be  obtained  by 
said  board  before  any  action  whatever  shall  be  taken  by  said 
board  toward  making  such  change  of  name ;  and  all  proceed¬ 
ings  instituted  in  any  court  or  other  place,  under  a  name 
changed,  without  complying  with  the  provisions  of  this  section, 
shall  be  held  to  be  void  and  of  no  effect.  If  such  name  has 
been  adopted  elsewhere  in  this  State,  the  auditor  of  public 
accounts  shall  so  notify  the  board,  whereupon  another  name 
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shall  be  filed  in  his  office,  which  shall  there  remain  in  like  Certificate  of 

manner  as  hereinbefore  provided,  and  the  certificate  shall  be  name?rS  as  ° 

issued  by  the  auditor  of  public  accounts  immediately  after  such 

filing,  stating  that  such  name  has  not  been  elsewhere  adopted, 

whereupon  said  board  may  proceed  to  make  such  change  of 

name,  and  not  before ;  and  all  proceedings  pending,  and  all 

rights  and  privileges  acquired  in  the  name  of  such  town,  by 

such  town,  or  by  any  person  residing  therein,  shall  be  secured 

to  such  town  or  person,  and  such  proceedings  continued  to 

final  consummation  in  such  name,  the  same  as  though  the  same 

had  not  been  changed. 

SPECIAL  PROVISIONS  APPLICABLE  TO  TIIE  BOARD  OF  COUNTY 
COMMISSIONERS  OF  COOK  COUNTY. 

Sec.  59.  The  county  of  Cook  shall  be  divided  into  six  dis-  Districts  in 
tricts  for  the  election  of  county  commissioners,  and  shall  be  00  county* 
entitled  to  elect  such  commissioners  in  the  respective  districts 
as  follows: 

First — The  towns  of  South  Chicago,  North  Chicago  ana  First  district. 
West  Chicago  shall  constitute  the  first  district,  and  shall,  on 
the  first  Tuesday  after  the  first  Monday  in  November,  in  the 
year  1874,  and  every  three  years  thereafter,  elect  four  com¬ 
missioners  ;  and  on  the  first  Tuesday  after  the  first  Monday  in 
November,  in  the  year  1875,  and  every  three  years  thereafter, 
elect  two  commissioners ;  and  on  the  first  Tuesday  after  the 
first  Monday  in  November,  in  the  year  1876,  and  every  three 
years  thereafter,  elect  four  commissioners. 

Second — The  towns  of  Lake  View,  Jefferson,  Norwood  second  district. 
Park,  Niles,  Evanston,  New  Trier  and  Northfield  shall  consti¬ 
tute  the  second  district,  and  on  the  first  Tuesday  after  the  first 
Monday  of  November,  in  the  year  1875,  and  every  three  years 
thereafter,  shall  elect  one  commissioner. 

Third  —  The  towns  of  Wheeling,  Maine,  Elk  Grove,  Third  district. 
Schaumberg,  Palatine,  Barrington  and  Hanover  shall  consti¬ 
tute  the  third  district,  and  on  the  first  Tuesday  after  the  first 
Monday  of  November,  in  the  year  1876,  and  every  three  years 
thereafter,  shall  elect  one  commissioner. 

Fourth — The  towns  of  Leyden,  Proviso,  Lyons,  Cicero,  Fourth  district. 
Riverside  and  Lake  shall  constitute  the  fourth  district,  and  on 
the  first  Tuesday  after  the  first  Monday  of  November,  in  the 
year  1875,  and  every  three  years  thereafter,  shall  elect  one 
commissioner. 

Fifth  —  The  towns  of  Hyde  Park,  Calumet,  Worth  and  Fifth  district. 
Thornton  shall  constitute  the  fifth  district,  and  on  the  first 
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Tuesday  after  the  first  Monday  of  November,  in  the  year 

1874,  and  every  three  years  thereafter,  shall  elect  one  com¬ 
missioner. 

r.xih district.  Sixth — The  towns  of  Bloom,  Rich,  Bremen,  Orland,  Palos 
and  Lemont  shall  constitute  the  sixth  district,  and  on  the  first 
Tuesday  after  the  first  Monday  of  November,  in  the  year 

1875,  and  every  three  years  thereafter,  shalll  elect  one  com¬ 
missioner. 

Term  of  office.  Sec.  60.  Their  terms  of  office  shall  begin  on  the  first  Mon¬ 
day  of  December  after  their  election,  and  they  shall  hold  their 
office  respectively  until  their  successors  are  elected  and  quali¬ 
fied. 

oath.  Sec.  61.  The  said  commissioners  shall  take  the  oath  of  office 

Regutar  meet-  prescribed  by  the  constitution.  They  shall  have  regular  meet¬ 
ings  on  the  first  Mondays  of  December,  March,  June  and  Sep¬ 
tember  of  each  year.  They  shall  be  known  as  “  The  Board 
of  Commissioners  of  Cook  Countv,”  and  as  such  board  of  com- 
missioners  shall  have  the  management  of  the  county  affairs  of 
said  county,  and  shall  exercise  the  same  powers,  perform  the 
same  duties,  be  subject  to  the  same  rules,  regulations  and 
penalties  as  prescribed  by  law  for  the  board  of  supervisors. 

ciork  of  board.  Sec.  62.  The  county  clerk  of  Cook  county  shall  be  clerk  of 
the  board  of  county  commissioners  ;  and  all  laws  applicable  to 
the  county  clerks  of  other  counties  under  township  organiza¬ 
tion  shall  be  applicable  to  him. 

Emergency.  Sec.  63.  Inasmuch  as  no  law  exists  providing  for  the  organ¬ 
ization  of  the  board  of  county  commissioners,  in  counties  not 
under  township  organization,  and  the  public  interest  requires 
this  act  to  take  immediate  effect ;  therefore,  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  passage. 


Approved 
February  9. 

In  Force 
Jury  1, 1874. 
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PLANTING  AND  GROWING  OF  TIMBER. 

Section  1.  It  shall  be  lawful  for  the  board  of  supervisors 
or  county  commissioners’  court  in  any  county  in  this  State  to 
offer  a  bounty  to  any  person  in  said  county  who  shall  hereafter 
plant  one  or  more  acres  of  land  with  forest  trees,  and  properly 
cultivate  the  same  for  three  years,  any  sum  not  to  exceed  ten 
dollars  per  annnm  for  three  years  for  each  acre  so  planted  and 
cultivated :  Provided ,  that  trees  so  planted  shall  not  be  at  a 
greater  distance  than  ten  feet  apart  each  way. 

Sec.  2.  Any  person  claiming  the  bounty  under  this  act  shall 
make  proof  before  the  county  clerk  that  he  has  complied  with 
section  one  of  this  act,  and  that  the  trees  planted  by  him  are 
in  a  healthy  and  growing  condition. 
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Sec.  3.  Upon  proof  of  a  compliance  with  this  act  the  county  Certificate  of 
clerk  shall  issue  his  certificate  to  the  person  entitled  to  thecleik' 
same,  setting  forth  that  the  provisions  of  this  act  have  been 
complied  with  and  the  number  of  acres  so  planted. 

Sec.  4.  The  board  of  supervisors  or  county  commissioners’  Resolution  of 
court,  desiring  to  offer  the  bounty  herein  provided  for,  shall  do  board  offering 
so  by  resolution,  to  be  made  of  record,  and  giving  notice  in  bounty‘ 
some  newspaper  published  in  the  county  three  weeks  prior  to  Notice, 
the  first  day  of  April  of  each  year ;  said  resolution  and  notice 
to  state  the  amount  of  bounty  offered  for  each  acre  planted 
and  cultivated. 

FEES  AND  SALARIES  —  DIVISION  OF  COUNTIES  IN  CLASSES.  Approved 

March  29, 1872. 

Sec.  13.  That,  for  the  purpose  of  fixing  the  fees  and  com-  comities  uTbe 
pensation  of  county  and  township  officers  in  this  State,  the  divided  nito^ 
several  counties  therein  are  hereby  divided  into  three  classes, 
according  to  population,  as  ascertained  by  the  federal  census 
of  the  year  eighteen  hundred  and  seventy,  which  classes  shall 
be  known  as  the  first,  second  aud  third,  as  follows : 

Counties  containing  a  population  of  not  exceeding  twenty  counties  of  the 
thousand  inhabitants,  to  wit :  The  counties  of  Alexander,  Bond, first  c  ass* 
Boone,  Brown,  Calhoun,  Carroll,  Cass,  Clark,  Clay,  Clinton, 

Crawford,  Cumberland,  De  Witt,  Douglas,  Du  Page,  Edwards, 

Effingham,  Fayette,  Ford,  Franklin,  Gallatin,  Green,  Grundy, 

Hamilton,  Hardin,  Henderson,  Jackson,  Jasper,  Jefferson,  Jer¬ 
sey,  Johnson,  Kendall,  Lawrence,  Marshall,  Mason,  Massac, 

Menard,  Mercer,  Monroe,  Moultrie,  Perry,  Piatt,  Pope,  Pu¬ 
laski,  Putnam,  Richmond,  Saline,  Schuyler,  Scott,  Stark, Union, 

Wabash,  Washington,  Wayne,  White,  Williamson  and  Wool- 
ford,  shall  belong  to  and  be  known  as  counties  of  the  first  class. 

Counties  containing  a  population  of  over  twenty  thousand  counties  of  the 
and  not  exceeding  seventy  thousand,  to  wit :  Adams,  Bureau, second  class- 
Champaign,  Christian,  Coles,  De  Kalb,  Edgar,  Fulton,  Han¬ 
cock,  Henry,  Iroquois,  Jo  Daviess,  Kane,  Kankakee,  Knox, 

Lake,  La  Salle,  Lee,  Livingston,  Logan,  Macon,  Macoupin, 

Madison,  Marion,  McDonough,  McHenry,  McLean,  Mont¬ 
gomery,  Morgan,  Ogle,  Peoria,  Pike,  Randolph,  Rock  Island, 

Sangamon,  Shelby,  St.  Clair,  Stephenson,  Tazewell,  Vermil¬ 
ion,  Warren,  Whiteside,  Will  and  Winnebago,  shall  belong  to 
and  be  known  as  counties  of  the  second  class. 

Counties  containing  a  population  exceeding  seventy  thou- counties^of  the 
sand  inhabitants,  to  wit :  The  county  of  Cook,  shall  belong  to 
and  be  known  as  counties  of  the  third  class. 
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Approved 
May  3, 1873. 
In  Force 
July  1, 1873. 


Words  defined. 


2.  REMOVAL  OF  COUNTY  SEATS. 

Section  1.  The  words  “ county  court’ ’  or  “court,”  as  they 
appear  in  an  act  entitled  “An  Act  to  provide  for  the  removal 
of  county  seats,”  approved  March  15,  A.D.  1872,  except  in 
sections  12  and  13  thereof,  shall  be  deemed,  taken  and  held  to 
mean  the  county  court  for  the  transaction  of  probate  and  other 
judicial  business;  and  the  words  “county  court,”  as  used  in 
section  12  of  said  act,  shall  be  held  to  mean  the  county  court 
for  the  transaction  of  county  business.  [. Amendatory  Act , 
1874.] 


Laws  87  -72, 
pg.  309.  App. 
JJlcla.  15.  '72. 
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Sec.  1.  That  all  elections  for  the  removal  of  county  seats 
shall  be  held  on  the  second  Tuesday  after  the  first  Monday  of 
November,  at  the  usual  places  of  holding  elections ;  and  the 
same  persons  who  were  judges  and  clerks  at  the  next  preceding 
general  election,  in  their  respective  election  precincts,  shall 
act  as  judges  and  clerks  of  such  county  seat  elections  ;  and 
all  vacancies  in  the  respective  boards  of  election  shall  be  filled 
in  the  same  manner  as  at  general  elections. 

“  Sec.  2.  Public  notice  shall  be  given  of  the  intention  to 
circulate  a  petition  praying  for  an  election  for  the  removal  of 
the  county  seat  of  any  county  from  its  then  present  location 
to  some  other  point  within  said  county,  and  in  said  petition 
designated,  at  least  ten  days  before  the  same  is  circulated, 
by  publication  in  some  newspaper  printed  in  said  county,  and 
by  posting  three  printed  notices  in  three  public  places 
at  the  county  seat,  one  of  which  shall  he  placed  on  the  court 
house  door,  and  a  like  number  at  the  place  to  which  the  county 
seat  is  proposed  to  be  removed,  in  which  notices  the  intent  of 
such  petition  shall  be  set  forth ;  and  all  signers  to  such  petition 
procured  before  such  notice  is  given,  or  procured  six  months 
before  the  first  day  of  the  term  of  court  at  which  the  application 
is  to  he  made,  shall  he  void,  and  stricken  from  such  petition ; 
and  whenever  such  petition  or  petitions,”  addressed  to  the 
county  clerk  of  such  county,  and  stating  the  time  when  such 
election  shall  be  held,  shall  be  signed  by  a  number  of  legal 
voters  of  said  county,  at  general  elections,  who  are  not  resi¬ 
dents  of  the  city,  or  township  (if  the  county  seat  is  not  in 
a  city)  in  which  the  county  seat  is  located,  equal  in  number 
to  two-fifths  of  all  the  votes  cast  in  said  county  at  the  last 
preceding  presidential  election  therein,  and  shall  be  filed  in 
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the  office  of  the  clerk  of  the  county  court  of  said  county,  not 
less  than  forty  nor  more  than  eighty  days  before  the  first  day 
of  the  next  September  term  of  the  county  court  in  such  county, 
such  petition  shall  be  deemed  a  proposal  to  remove  the  county 
seat  of  such  county,  and  the  point  designated  in  such  petition 
shall  be  deemed  and  taken  as  fixed  by  said  petition,  in  pursu¬ 
ance  of  law,  whenever  the  court  shall  order  an  election  to  such 
point  as  hereinafter  provided,  as  the  point  to  which  it  is  pro¬ 
posed  to  remove  the  county  seat  of  such  county.  There  shall 
also  be  filed  in  the  office  of  said  clerk,  with  said  petitions,  an 
affidavit  of  three  legal  voters  of  said  county  stating  whether  or 
not  the  point  named  in  said  petition  or  petitions,  to  which  it  yoters  as  to  dis- 
is  proposed  to  remove  the  county  seat  oi  such  county,  is  nearer  from  centre  of 
to  or  further  from  the  centre  of  such  county  than  the  county  fi°ed\vimust  Je 
seat.  Which  affidavit  may  be  traversed  by  the  affidavit  of  county clerk- 
any  other  three  legal  voters  of  said  county  within  ten  days 
from  the  filing  thereof ;  and  if  so  traversed  the  county  court 
shall,  at  the  next  September  term  of  said  court,  after  hearing 
evidence  in  the  case,  decide  whether  or  not  the  point  to  which 
it  is  proposed  to  remove  the  county  seat,  is  nearer  to  or  further 
from  the  centre  of  said  county  than  the  county  seat. 

Sec,.  3.  Each  petitioner  signing  such  petition  shall  write  or  How  potit5on 
cause  to  be  written  opposite  to  his  name  on  said  petition,  the  must  be  sisuud- 
name  of  the  city  and  ward  in  which  he  then  resides,  if  he 
resides  in  a  city,  or  if  he  does  not  reside  in  a  city,  then  the 
name  of  the  precinct  or  township  in  which  he  resides  at  the 
time  of  signing  such  petition ;  and  no  person  shall  sign  such 
petition  unless  he  shall  be,  at  the  time,  a  legal  voter  in  said 
county  at  general  elections. 

Sec.  4.  Said  petition  or  petitions  shall,  after  the  same  are  petition  shall 
filed  in  the  office  of  the  clerk  of  the  county  court,  be  open  to  jj®  ?Jr  ?nspec-b" 
the  inspection  of  any  and  all  citizens  of  the  county,  but  shall tion- 
not  be  removed  therefrom. 

Sec.  5.  Any  citizen  and  legal  voter  at  general  elections  in  Right  to  sign 
said  county,  may  contest  the  right  of  any  person  whose  name  teftec?6  c°n 
is  subscribed  to  said  petition,  to  sign  such  petition  under  this 
act,  and  shall  also  have  the  right  to  contest  said  petition  as  to 
any  names  subscribed  thereto  that  he  shall  have  good  reason 
to  believe  and  does  believe,  are  fictitious,  and  no  others :  Pro-  Proviso  as  to 
vided ,  he  shall,  ten  days  before  the  first  day  of  the  next  Sep- which  the  right 
tember  term  of  the  county  court,  file  in  the  office  of  the  clerk  tSedbe 
of  the  county  court  of  such  county,  a  list  of  the  names  of  such 
persons  whose  right  to  sign  such  petition  he  is  desirous  of  con¬ 
testing,  together  with  his  affidavit,  indorsed  thereon,  that  he 
has  good  reason  to  believe,  and  does  verily  believe,  that  such 
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persons  named  in  said  list  are  not  legal  voters  of  such  county, 
and  had  no  right  in  law  to  sign  said  petition ;  and  shall  also 
file  in  the  office  of  said  clerk,  ten  days  before  said  September 
term,  a  list  of  such  names  as  he  has  reason  to  believe  are  ficti¬ 
tious,  together  with  his  affidavit,  indorsed  thereon,  that  he  has 
good  reason  to  believe,  and  does  verily  believe,  that  such 
names  are  fictitious  ;  and  such  persons  shall  have  the  right  to 
contest  such  petitions  only  as  to  the  names  included  in  said 
lists. 

Sec.  6.  Whenever  such  petition  or  petitions  and  affidavit 
named  in  section  two  of  this  act  shall  be  filed  in  the  office  of 
the  clerk  of  the  county  court  of  such  county,  it  shall  be  the 
duty  of  the  clerk,  within  ten  days  from  the  date  of  the  filing 
of  said  petition  or  petitions  and  affidavit  in  his  said  office,  to 
cause  to  be  published  in  one  or  more  newspapers  published  in 
such  county,  and  if  no  newspaper  shall  be  published  in  said 
county  then  in  the  newspaper  published  nearest  to  the  county 
seat  of  said  county,  a  notice  that  such  petition  or  petitions 
and  affidavit  have  been  filed  in  his  said  office,  stating  the  time 
when  they  were  so  filed,  and  setting  forth  therein  the  sub¬ 
stance  of  such  petition  or  petitions  and  affidavit,  and  giving 
notice  that  on  the  first  day  of  the  next  September  term  of 
said  court,  said  court  will  hear  testimony  for  and  against  said 
petitions,  as  to  the  list  or  lists  of  names  on  such  petition,  as 
may  be  filed  in  his  office  under  and  in  compliance  with  section 
five  of  this  act,  and  for  or  against  such  affidavit  if  the  same 
has  been  traversed,  as  provided  in  section  two  of  this  act.  It 
shall  be  the  duty  of  said  court,  on  the  first  day  of  and  during 
the  said  September  term,  to  hear  all  evidence  for  and  against 
said  petition  or  petitions,  as  to  the  list  or  lists  of  names,  filed 
in  said  court  under  section  five  of  this  act,  and  to  strike  from 
such  petition  or  petitions  all  such  names  proven  by  compe¬ 
tent  evidence  to  be  fictitious,  or  the  names  of  persons  having 
no  legal  right  to  sign  the  same  under  this  act;  and  in  case 
there  shall  be  but  one  petition  and  no  contest  as  to  the  same, 
or  if  there  shall  be  a  contest  as  to  the  same,  and  said  petition 
shall,  after  striking  therefrom  all  fictitious  and  illegal  names, 
still  contain  the  number  of  names  of  legal  voters  required  by 
the  second  section  of  this  act,  the  court  shall  order  said  elec¬ 
tion,  according  to  the  prayer  of  said  petition.  But  in  case 
there  shall  be  two  petitions  filed  in  said  court,  praying  for  a 
vote  to  remove  the  county  seat  of  such  county  to  different 
points  in  said  county,  each,  after  striking  therefrom  all  illegal 
and  fictitious  names,  still  being  signed  by  two-fiftlis  of  the  legal 
voters  of  the  county,  as  required  by  section  two  of  this  act, 
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then  if  the  petition  praying  for  a  vote  to  remove  the  county 
seat  nearer  to  the  geographical  centre  of  the  county  than  the 
point  named  in  the  other  petition  shall  be  signed  by  a  number 
of  names  equal  to  or  greater  than  one-half  of  the  sum  of  the 
names  signed  to  the  two  petitions,  the  said  court  shall  order 
the  election  for  the  removal  of  the  county  seat  to  that  point 
nearest  to  the  geographical  centre  of  the  county,  according  to 
the  prayer  of  said  petition  ;  but  if  the  other  of  said  two  peti¬ 
tions  shall  be  signed  by  a  number  of  legal  voters  of  said  county 
equal  to  three -fifths  of  the  sum  of  the  names  signed  to  the 
two  petitions,  then  the  court  shall  order  the  election  for  the 
removal  of  the  county  seat  of  such  county  to  said  last  men¬ 
tioned  point,  and  not  otherwise.  In  case  of  a  contest  as  to 
said  petition  or  petitions,  as  provided  for  in  this  act,  it  shall 
be  the  duty  of  the  clerk  of  said  court,  on  request  of  the  person 
contesting  any  petition  under  the  provisions  of  this  act,  to 
issue  subpoenas  for  such  witnesses  as  said  person  shall  name ; 
and  it  shall  be  the  duty  of  said  clerk,  on  request  of  any  legal 
voter  of  the  county,  for  the  purpose  of  sustaining  any  petition, 
in  like  manner  to  issue  subpoenas  for  such  witnesses  as  he 
shall  name  —  said  subpoenas  to  be  made  returnable  to  the 
term  of  court  at  which  such  contest  will  be  made. 

Sec.  T.  All  cases  of  contest  arising  upon  said  petitions  or  Contested 
affidavit  shall  have  precedence  over  all  other  cases  at  the  cases^— how^ 
September  term  of  said  court,  and  shall  be  heard  and  deter-  termined. 
mined  at  said  term,  and  the  decision  of  the  county  court  shall 
be  final.  And  in  case  of  the  sickness  or  other  inability  of  said 
county  judge  to  preside,  or  in  case  of  a  vacancy  in  said  office, 
then  it  shall  be  the  duty  of  the  circuit  judge  of  the  circuit  in 
which  said  county  is  located,  to  attend,  hear  and  determine 
said  contest. 

Sec.  8.  Whenever  the  court  shall  order  any  county  seat  elec-  challengers 
tion  under  the  provisions  of  this  act,  the  court  shall  appoint  pointed  afsuch 
three  resident  legal  voters  of  the  point  to  which  it  is  proposed  es  of 

to  remove  the  county  seat,  for  each  and  every  voting  place  in  election.* 
the  city,  precinct  or  township  in  which  the  county  seat  is 
situated,  also  to  appoint  three  resident  legal  voters  of  the 
county  seat  for  each  and  every  voting  place  in  the  city,  pre¬ 
cinct  or  township  to  which  it  is  proposed  to  remove  the  county 
seat,  to  sit  with  the  regular  judges  to  act  as  challengers  of 
election  at  the  voting  places  to  which  they  are  respectively 
assigned,  and  it  shall  be  their  duty  to  act  as  such  challengers, 
and  to  challenge  any  and  all  persons  whom  they  have  good 
reason  to  believe  are  not  legal  voters  at  such  county  seat  elec¬ 
tion  and  they  shall  sit  with  such  judges  of  election  until  the 
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close  of  said  election,  and  during  the  canvass  of  the  votes  at 
said  election.  The  said  challengers,  who  are  thus  appointed 
to  act  wdth  the  regular  judges  of  election,  may,  if  they  desire 
so  to  do,  make  an  affidavit  before  any  person  authorized  to 
administer  oaths,  setting  forth  in  such  affidavit  that  they  have 
been  appointed,  as  above  provided,  out  of  the  city,  precinct, 
township  or  ward,  where  they  would  otherwise  be  voters,  and 
that  they  desire  to  vote  at  such  county  seat  election  ;  which 
affidavit,  together  with  the  ballot,  shall  be  sealed  up  in  an 
envelope  and  left  with  one  of  the  judges  of  election  for  the 
precinct,  and  on  the  day  of  election  shall  be  by  him  presented 
to  the  board  of  election  and  opened  in  their  presence.  The 
affidavit  shall  be  filed,  kept  and  returned  with  the  ballots  for 
that  precinct  as  other  affidavits  are,  and  the  ballot  shall  be 
numbered  and  deposited  in  the  ballot  box,  and  the  name 
entered  on  the  poll  books  the  same  as  other  votes  are. 
voting  shall  be  Sec.  9.  The  voting  at  county  seat  elections  shall  be  by 
by  ballot.  ballot,  and  each  ballot  shall  have  printed  or  written  thereon 
Form  of  ballot,  the  words  “For  removal,”  or  “  Against  removal.”  The  polls 
Polls— time  of  shall  be  opened  at  eight  o'clock  A.  M.,  and  remain  open  until 
six  o’clock  P.  M.,  at  which  time  the  polls  may  be  closed,  unless 
a  majority  of  the  board  shall  determine  to  keep  open  later. 
But  the  polls  shall  not,  in  any  event,  be  kept  open  later  than 
eight  o’clock  P.  M.  of  the  day  of  said  election. 

Sec.  10.  No  registration  of  voters  shall  be  made  or  required 
for  holding  any  county  seat  election  under  this  act.  The  board 
of  election  shall,  in  each  township,  precinct  or  ward,  keep  two 
lists  or  poll  books  of  the  names  of  the  persons  whose  votes  are 
received ;  each  name  shall  be  numbered,  and  a  corresponding 
number  marked  on  each  ballot  before  it  is  placed  in  the  ballot 
box,  which  said  poll  books  shall  each  be  certified  as  correct  by 
Returns— how  the  judges  and  clerks  of  election.  At  the  close  of  the  polls 
in  each  precinct,  township  or  ward,  the  board  of  election  shall 
canvass  the  votes  cast  at  such  poll  or  voting  district,  and  shall 
make  two  tally  lists,  one  of  which,  together  with  one  of  the 
aforesaid  poll  books,  and  the  ballots  cast  in  such  precinct, 
township  or  ward,  properly  strung,  and  the  affidavits  made  at 
such  election,  and  certificate  of  the  result  of  said  election 
made  and  certified  by  such  board,  shall  be  sealed  up  together 
and  delivered  by  one  of  the  board  of  election,  to  be  selected  by 
the  said  board  at  that  time,  to  the  county  clerk,  within  four 
days  thereafter.  The  other  poll  book  and  tally  list  shall  be 
retained  by  one  of  the  judges  of  election  for  that  township, 
precinct  or  ward. 

Sec.  11.  No  person  shall  vote  at  said  election  who  does 
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not  possess  the  qualifications  mentioned  in  the  affidavit  in  this  persons  chai- 
section.  Any  person  offering  to  vote  at  any  county  seat  ta£e^mt£.a11 
election,  whose  right  to  vote  shall  be  challenged  by  any  chal¬ 
lenger,  member  of  the  board  of  election,  or  by  any  voter  of 
the  county,  shall  answer  under  oath  such  questions  as  may  be 
propounded  to  him  touching  his  qualifications  as  a  voter,  and 
shall  take  and  subscribe  the  following  oath : 

State  of  Illinois,  ] 

- County ,  J  s  ' 

I  do  solemnly  swear  that  I  am  a  citizen  of  the  United  States,  and  Form  of  oath, 
of  this  State  [or  I  was  an  elector  in  this  State  on  the  first  of  April, 
eighteen  hundred  and  forty -eight,  or  obtained  a  certificate  of  natu¬ 
ralization  before  a  court  of  record  in  this  State  prior  to  the  first  of 
January,  eighteen  hundred  and  seventy,  and]  that  I  am  above  the 
age  of  twenty-one  years ;  that  I  have  resided  in  this  State  for  one 
year  immediately  preceding  this  election ;  that  I  am  a  bona  fide 
resident  of  this  county,  and  have  permanently  resided  herein  for 
the  last  six  months  immediately  preceding  this  election  ;  that  I  am 
a  legal  voter  of  [ here  insert  the  name  of  the  election  precinct],  and  have 
permanently  resided  therein  for  the  last  ninety  days  immediately 
preceding  this  election,  and  that  I  have  not  voted  at  this  election. 

(Signed)  A.  B. 


He  shall  also  procure  two  witnesses,  who  are  at  that  time  Must  also  pro- 
legal  voters  of  the  township  or  precinct,  who  shall  take  andneSes.'v° 
subscribe  the  following  oath,  namely  : 


} 


ss. 


State  of  Illinois, 

- County, 

AVe,  the  undersigned,  do  solemnly  swear  that  we  are  voters,  and  Form  of  oath 
legally  entitled  to  vote  at  this  election;  that  we  have  known  A.  B.,  to  be  taken  by 
the  person  now  offering  to  vote  at  this  election,  for  six  months ;  that  witness, 
he  has  been  a  permanent  resident  of  this  county  for  six  months  past, 
and  for  the  ninety  days  immediately  preceding  this  election  has 
permanently  resided  in  [township  or  precinct,] 

C.  D., 

E.  F. 


Which  oath  shall  be  subscribed  and  sworn  before  any  officer 
authorized  to  administer  oaths.  The  board  of  election  shall 
receive  and  count  the  vote  of  any  challenged  person  who  shall 
present  to  them  with  his  vote  the  oaths  aforesaid.  The  said 
oaths  shall  all  be  carefully  preserved  by  the  board  of  election, 
and  returned  and  kept  with  the  poll  book,  tally  list  and  bal¬ 
lots,  as  .provided  by  this  act.  Any  person  swearing  falsely 
concerning  his  right  to  vote,  or  concerning  the  right  of  another 
to  vote  at  any  such  election,  or  any  person  who  shall  cast  a 
fraudulent  vote  at  any  such  election,  or  who  shall  vote  at  such 
election  not  having  a  right  to  vote  at  such  election,  or  who 
shall  cast  a  vote  at  such  election  in  any  other  name  than  his 
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own,  or  who  shall  vote  more  than  once  at  such  election,  shall 
be  deemed  guilty  of  a  high  misdemeanor,  shall  be  liahle  to  be 
indicted  therefor,  and  shall,  on  conviction,  be  punished  by 
confinement  in  the  penitentiary  to  hard  labor  for  a  term  of 
not  less  than  one  year  nor  more  than  five  years. 

Sec.  12.  The  number  of  legal  votes  cast  at  any  county  seat 
election  held  under  this  act,  shall  be  deemed  and  taken  for  the 
purposes  of  such  an  election  as  prima  facie  evidence  of  the 
number  of  legal  voters  of  that  county  at  that  time,  u  entitled  to 
vote  on  the  question;  but  in  case  it  shall  become  necessary,  in 
consequence  of  a  contest  of  an  election  held  under  this  act,  to 
ascertain  the  number  of  voters  of  the  county  entitled  to  vote 
upon  the  question,  the  court  in  which  the  contest  may  be 
pending  may  ascertain  the  number  of  such  voters  by  taking, 
or  causing  to  be  taken,  legal  evidence,  tending  to  show  the 
actual  number  of  the  legal  voters  of  the  county,  entitled  to 
vote  upon  such  question  at  the  time  of  such  election.  Courts 
of  equity  shall  have  jurisdiction  of  all  cases  of  contested  elec¬ 
tion  arising  under  this  act,  and  may  investigate  and  determine 
all  questions  of  fraud  and  fraudulent  voting  connected  there¬ 
with,  and  purge  the  poll  books  and  returns  of  all  illegal  or 
fraudulent  votes;  and  may  investigate  and  ascertain  the  total 
number  of  legal  voters  of  the  county  at  the  time  of  such  elec¬ 
tion  entitled  to  vote  on  the  question,  whether  they  voted  or 
not,  and  ascertain  and  determine  whether  or  not  such  election 
was  fairly  carried  by  three- fifths  or  a  majority  of  all  the  legal 
voters  of  the  county,  as  required  by  the  Constitution,  and  make 
such  decree  as  the  circumstances  of  the  case  may  require. 
Any  of  the  legal  voters  and  taxpayers  of  the  county  who  may 
desire  so  to  do,  as  well  as  the  town,  city  or  village,  to  or  from 
which  it  is  proposed  to  remove  such  county  seat,  may  be  made, 
or  on  their  petition  may  become  parties  to  such  suits,  either  as 
complainant  or  defendant.” 

Seq.  13.  On  or  before  the  first  Tuesday  after  said  election, 
the  clerk  of  the  county  court  shall  summon  to  his  aid  two  jus¬ 
tices  of  the  peace,  one  of  whom  shall  be  a  resident  of  the  place 
to  which  it  is  proposed  to  remove  the  county  seat,  and  the 
other  a  resident  of  the  county  seat,  if  such  there  be,  and  if 
there  be  no  justices  of  the  peace  resident  in  those  places,  then 
any  two  justices  of  the  peace  of  said  county,  who  shall,  together 
with  said  clerk,  open  and  canvass  the  votes  and  returns  of  said 
election,  made  and  filed  in  his  office,  in  the  same  manner  as 
now  provided  by  law  in  the  case  of  elections  for  county  officers ; 
the  result  of  which  canvass  shall,  by  the  clerk  of  the  county 
court,  be  spread  on  the  records  of  the  county  court  in  counties 
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not  under  township  organization,  and  on  tlm  records  of  the 
board  of  supervisors  in  counties  under  township  organization, 
and  also  by  him  be  duly  certified  to  the  secretary  of  state. 

Sec.  14.  When  the  attempt  is  made  by  such  an  election  to  Number  of 
remove  a  county  seat  to  a  point  nearer  to  the  centre  oi  such  f0r  removal, 
county  than  the  county  seat  then  is,  and  a  majority  of  the 
legal  voters  of  said  county  entitled  to  vote  on  the  question  of 
removal  shall  be  “  for  removal,”  the  county  seat  is  thereby 
removed  to  the  point  named  in  the  petition.  When  the 
attempt  is  made  by  such  an  election  to  remove  a  county  seat 
to  a  point  not  nearer  to  the  centre  than  the  county  seat  then 
is,  and  three -fifths  of  the  legal  voters  of  such  county  entitled 
to  vote  on  the  question  shall  be  “for  removal,”  then  said 
county  seat  of  said  county  is  thereby  removed  to  the  point 
named  in  the  petition. 

Sec.  15.  Any  member  of  the  board  of  election,  county  Penalty  for 

.  i  failure  on  the 

judge,  associate  justice,  county  clerk,  sherm,  or  any  other  part  of  any  offi- 
officers  or  persons  'who  may  be  charged  with  the  performance  the  \imiesTm- 
of  any  duty  under  this  act,  and  who  shall  willfully  fail  therein,  P£tsed  this 
or  shall  perform  such  duty  otherwise  than  is  in  this  act  pre¬ 
scribed,  shall  be  deemed  guilty  of  a  misdemeanor,  shall  be 
liable  to  be  indicted  therefor,  and  on  conviction  shall  be  fined 
not  less  than  five  hundred  dollars  nor  more  than  five  thousand 
dollars,  or  imprisoned  in  the  county  jail  not  less  than  six 
months  nor  more  than  one  year,  or  both. 
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3.  COUNTY  CLERKS. 

Section  1.  Each  county  clerk,  before  entering  upon  the 
duties  of  his  office,  shall  take  and  subscribe  the  following  oath, 
which  shall  be  entered  at  large  upon  the  records  of  his  office : 


Form  of  oath.  I  do  solemnly  swear  [or  affirm,  as  the  case  may  he,']  that  I  will  sup¬ 
port  the  Constitution  of  the  United  States  and  the  Constitution  of 
the  State  of  Illinois,  and  that  I  will  faithfully  discharge  the  duties 

of  the  office  of  county  clerk  of - county  according  to  the  best 

of  my  ability. 

Give  bond.  Sec.  2.  Each  county  clerk  shall,  before  entering  upon  the 
duties  of  his  office,  give  bond  in  such  penalty  and  with  such 
security  as  the  county  board  shall  deem  sufficient,  which  bond 
shall  be  substantially  in  the  following  form,  and  shall  be 
Record  bond,  recorded  at  large  upon  the  records  of  his  office,  and  when  so 
recorded  shall  be  deposited  with  the  clerk  of  the  circuit  court 
for  safe  keeping : 


Form  of  bond.  Know  all  men  by  these  presents,  that  we,  A.  B.,  principal,  and  C.  D. 

and  E.  F.,  sureties,  all  of  the  county  of - ,  and  State  of  Illinois, 

are  held  and  firmly  bound  to  the  people  of  the  State  of  Illinois,  in 

the  penal  sum  of - dollars,  for  the  payment  of  which,  well  and 

truly  to  be  made,  we  bind  ourselves,  each  of  us,  our  heirs,  executors 
and  administrators,  firmly  by  these  presents.  Signed  with  our  hands, 
and  sealed  with  our  seals. 

Dated  at - ,  the - day  of - ,  18 — . 

Condition.  The  condition  of  the  above  bond  is  such,  that  if  the  above  bounden 

A.  B.  shall  perform  all  the  duties  which  are  or  may  be  required  by 
law  to  be  performed  by  him  as  county  clerk  of  the  said  county  oif 

- ,  in  the  time  and  manner  prescribed,  or  to  be  prescribed  by 

law,  and  when  he  shall  be  succeeded  in  office,  shall  surrender  and 
deliver  over  to  his  successor  in  office  all  books,  papers,  moneys  and 
other  things  belonging  to  said  county,  and  appertaining  to  his  said 
office,  then  the  above  bond  to  be  void ;  otherwise  to  remain  in  full 
force. 

Signed,  sealed  and  delivered  in  the  presence  of  G.  H. 

A.  B.  [seal.] 
C.  D.  [seal.] 
E.  F.  [seal.] 


( 'ummission. 
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Sec.  3.  County  clerks  shall  be  commissioned  by  the 
governor. 

Sec.  4.  The  county  clerk  shall  keep  bis  office  at  the  court 
house  of  his  county  or  at  such  other  place  as  may  be  provided 
for  him  by  the  authorities  of  such  county  at  the  county  seat. 

Sec.  5.  He  shall  be  keeper  of  the  seal  of  the  county,  wdiich 
shall  be  used  by  him  in  all  cases  where  he  is  required  to  use 
an  official  seal. 

Sec.  6.  He  may  appoint  deputies,  who  shall  take  and  sub¬ 
scribe  the  same  oath  for  the  discharge  of  their  duties  as  is 
required  of  him,  wffiich  shall  be  entered  of  record  in  his  office. 
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Sec.  7.  The  principal  clerk  shall  in  all  cases  be  responsible  Acts  of  deputy, 
for  the  acts  of  his  deputies. 

Sec.  8.  Whenever  a  vacancy  occurs  in  the  office  of  any  Vacancy, 
county  clerk,  and  the  unexpired  term  exceeds  one  year,  the 
county  board  of  the  county  shall  immediately  appoint  a  clerk 
pro  tempore ,  who  shall  qualify  by  giving  bond  and  taking  the  clerk  pro  tem. 
oath  as  required  of  the  county  clerk,  and  shall  thereupon  per¬ 
form  all  the  duties  and  be  entitled  to  all  the  emoluments  and 
be  subject  to  all  the  penalties  appertaining  to  the  office  of 
county  clerk  until  the  successor  of  such  clerk  is  elected  or 
appointed  and  qualified. 

Sec.  9.  The  county  clerks  shall  have  the  care  and  custody  custody  of 
of  all  the  records,  books  and  papers  appertaining  to  and  filed 
or  deposited  in  their  respective  offices,  and  the  same  shall  be 
open  to  the  inspection  of  all  persons  without  reward. 

Sec.  10.  The  duties  of  the  county  clerk  shall  be —  Duties. 

%/ 

First — To  act  as  clerk  of  the  county  board  of  his  county,  clerk  of 
and  to  keep  an  accurate  record  of  the  proceedings  of  said 
board,  file  and  preserve  all  bills  of  account  acted  upon  by  the  Keep  record- 
board,  and  when  any  account  is  allowed  or  disallowed,  he  shall 
note  that  fact  thereon,  and  when  a  part  of  any  account  is 
allowed  he  shall  note  particularly  the  items  allowed. 

Second — To  keep  a  book  in  which  he  shall  enter  the  num- Order  book, 
ber,  date  and  amount  of  each  order  upon  the  county  treasurer, 
and  the  name  of  the  person  in  whose  favor  the  same  is  drawn,  * 
and  when  such  order  is  canceled,  he  shall  note  the  date  of  can¬ 
cellation  opposite  such  entry. 

Third — Before  any  such  order  is  delivered  to  the  person  Orders  to  be 
for  whose  benefit  it  is  drawn,  the  county  clerk  shall  present countersigned 
the  same  to  the  county  treasurer,  who  shall  personally  counter¬ 
sign  the  same. 

Fourth  —  To  keep  a  book,  in  which  shall  be  entered  inB^okjor 
alphabetical  order,  by  name  of  the  principal,  a  minute  of  all 
official  bonds  filed  in  his  office,  giving  the  name  of  the  office, 
amount  and  date  of  bond,  names  of  sureties  and  date  of  filing, 
with  such  reference  to  the  number  or  other  designation  of  the 
bond,  that  the  same  may  be  easily  found. 

Fifth  —  To  keep  proper  alphabetical  indexes  of  all  records  index  of 
and  papers  in  his  office. 

Sixth — To  give  any  person  requiring  the  same,  and  paying  G^copy  of 
the  lawful  fees  therefor,  a  copy  of  any  record,  paper  or  account 
in  his  office. 

Seventh  —  Such  other  duties  as  are  or  may  be  required  by  otheriduties. 

law. 
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Approved 
February  25. 

In  Force 
July  1, 1874. 


Take  oath. 


4.  COUNTY  TREASURERS. 

Section  1.  Each  county  treasurer,  before  entering  upon  the 
duties  of  his  office,  shall  take  and  subscribe  and  file  with  the 
county  clerk  the  following  oath  : 


Form  of  oath.  I  6°  solemnly  swear  [or  affirm,  as  the  case  may  6e,]  that  I  will  sup¬ 
port  the  Constitution  of  the  United  States  and  the  Constitution  of 
the  State  of  Illinois,  and  that  I  will  faithfully  discharge  the  duties 

of  the  office  of  treasurer  of  the  county  of - — ,  according  to  the 

best  of  my  ability. 

Give  bond.  Sec.  2.  Each  county  treasurer,  before  he  enters  upon  the 
duties  of  his  office,  shall  also  execute  a  bond  in  such  penalty 
and  with  such  security  as  the  county  board  shall  deem  sufficient, 
which  bond  shall  be  in  substance  in  the  following  form,  to  wit: 


Form  of  bond.  Know  all  men  by  these  presents,  that  we,  A.  B.,  principal,  and  C.  D. 

and  E.  F.,  sureties,  all  of  the  county  of - ,  and  State  of  Illinois, 

are  held  and  firmly  bound  to  the  people  of  the  State  of  Illinois,  in 

the  penal  sum  of - dollars,  for  the  payment  of  which,  well  and 

truly  to  be  made,  we  bind  ourselves,  each  of  us,  our  heirs,  executors 
and  administrators,  firmly  by  these  presents.  Signed  with  our  hands, 
and  sealed  with  our  seals. 

Dated  at - ,  the - day  of  - ,  18 — . 

Condition.  The  condition  of  the  above  bond  is  such,  that  if  the  above  bounden 

A.  B.  shall  perform  all  the  duties  which  are  or  may  be  required  by 

law  to  be  performed  by  him,  as  treasurer  of  the  said  county  of - , 

„  in  the  time  and  manner  prescribed  or  to  be  prescribed  by  law,  and 
when  he  shall  be  succeeded  in  office,  shall  surrender  and  deliver 
over  to  his  successor  in  office  all  books,  papers,  moneys  and  other 
things  belonging  to  said  county,  and  appertaining  to  his  said  office, 
then  the  above  bond  to  be  void ;  otherwise  to  remain  in  full  force. 

Signed,  sealed  and  delivered  in  the  presence  of  G.  H. 

A.  B.  [seal.] 
C.  D.  [seal.] 
E.  F.  [seal.] 


Bond  to  bo  Which  bond  shall  be  filed  with  the  county  clerk  on  or  before 
iiled-  the  first  Monday  of  December  after  such  election. 

Commission.  Sec.  3.  The  county  treasurer  shall  be  commissioned  by  the 


Keep  public 
moneys. 


Keep  books  of 
account. 


governor. 

Sec.  4.  The  county  treasurer  shall  receive  and  safely  keep 
the  revenues  and  other  public  moneys  of  the  county,  and  all 
money  and  funds  authorized  by  law  to  be  paid  to  him,  and  dis¬ 
burse  the  same  pursuant  to  law. 

Sec.  5.  Every  county  treasurer  shall  keep  proper  books  of 
account,  in  which  he  shall  keep  a  regular,  just  and  true 
account  of  all  moneys,  revenues  and  funds  received  by  him, 
stating  particularly  the  kind  of  funds  received,  whether  in 
gold,  silver,  county  orders,  jury  certificates,  auditor’s  warrants 
or  other  funds  authorized  by  law  to  be  received  as  revenue,  the 
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time  when,  of  whom,  and  on  what  account  each  particular  sum 
in  money  or  other  funds  was  received ;  and  also  of  all  moneys, 
revenues  and  funds  paid  out  by  him  agreeably  to  law,  stating 
particularly  the  time  when,  to  whom,  and  on  what  account 
payment  is  made. 

Sec.  6.  Said  books  of  account  shall  be  free  to  the  inspec¬ 
tion  of  all  persons  wishing  to  examine  the  same. 

Sec.  7.  When  any  county  order  is  presented  to  him  to  be 
countersigned,  the  county  treasurer  shall  personally  counter¬ 
sign  the  same,  and  shall  also  enter  in  a  book,  to  be  kept  by 
him  for  that  purpose,  its  number,  date  and  amount,  and  the 
name  of  the  person  to  whom  the’  same  is  payable,  and  when  any 
such  order  is  paid,  he  shall  cancel  the  same,  and  note  the  fact 
opposite  such  entry. 

Sec.  8.  The  county  treasurer  shall  not  countersign  any 
county  order  before  the  same  is  filled  up,  nor  until  he 
shall  have  examined  the  records  of  the  county  board,  and 
ascertained  that  the  issuing  of  such  order  is  warranted 
thereby. 

Sec.  9.  No  money  or  funds  shall  be  paid  out  of  any  county 
treasury  except  in  accordance  with  an  order  of  the  county 
board,  or  when  payment  is  specifically  authorized  by  law  to  be 
made. 

Sec.  10.  The  county  treasurer  of  each  county  shall  report 
to  the  county  board  at  each  regular  term  thereof,  the  amount 
of  money,  county  orders,  jury  certificates  and  other  funds  he 
may  have  received  from  every  source  since  his  last  accounting, 
stating  by  whom,  on  what  account  and  at  what  time  paid  into 
the  treasury  ;  and  also  the  amount  of  all  payments  from  the 
treasury,  stating  particularly  to  whom,  on  what  account  and  at 
what  time  paid  out;  also  the  amount  of  money,  county  orders, 
jury  certificates  and  other  funds  in  his  hands. 

Sec.  11.  Said  report  shall  be  filed  and  preserved  in  the 
office  of  the  county  clerk,  and  be  free  to  the  inspection  of  any 
person  wishing  to  examine  the  same. 

Sec.  12.  The  county  treasurer  shall,  at  any  time  when 
required  by  the  county  board,  render  an  account  and  make 
settlement  with  the  county. 

Sec.  13.  It  shall  be  the  duty  of  the  county  board,  at  least 
once  every  six  months,  to  examine  the  books  of  account  of  the 
treasurer,  and  count  the  funds,  and  make  settlement  with  the 
county  treasurer,  and  the  county  clerk  shall  enter  on  the  re¬ 
cords  of  the  county  board  the  amount  and  kinds  of  funds  found 
to  be  in  the  treasury  at  such  time. 
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Sec.  14.  The  county  board  of  each  county  shall  have  power 
at  any  time  to  examine  the  county  treasurer  under  oath, 
touching  any  matter  in  regard  to  the  faithful  discharge  of  his 
duty. 

Sec.  15.  If  any  county  treasurer  shall  neglect  or  refuse  to 
render  an  account  or  make  settlement  at  any  time  when 
required  by  law,  or  by  the  county  board,  or  refuse  to  answer 
any  question  propounded  to  him  by  the  county  board,  or  is  a 
defaulter  and  in  arrears  with  the  county,  or  is  guilty  of  any 
other  misconduct  in  his  office,  the  county  board  may  remove 
him  from  office,  and  may  appoint  some  suitable  person  to  per¬ 
form  the  duties  of  treasurer  until  his  successor  is  elected  or 
appointed  and  qualified.  The  person  so  appointed  shall  give 
bond  and  security  as  required  by  law  of  the  county  treasurer. 

Sec.  16.  If  any  treasurer  of  any  county  in  this  State  shall 
neglect  or  refuse  to  perform  any  of  the  duties  required  of  him 
by  this  act,  he  shall  forfeit  a  sum  of  not  less  t°han  fifty  dollars 
and  not  exceeding  one  thousand  dollars,  according  to  the  nature 
and  aggravation  of  the  offense,  to  be  recovered  by  indictment 
in  the  circuit  court  of  the  proper  county,  or  by  action  of  debt 
by  any  person  who  shall  sue  therefor,  one  half  to  the  person 
suing,  and  the  other  half  to  the  proper  county. 
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5.  STATE’S  ATTORNEYS. (1)  In  Force 

v  '  July  1, 1874. 

Sec.  5.  The  duty  of  each  state’s  attorney  shall  be :  Duty^"""^ 

First — To  commence  and  prosecute  all  actions,  suits,  indict-  Prosecute  suits 
ments  and  prosecutions,  civil  and  criminal,  in  any  court  0f forpeople' 
record  in  his  county,  in  which  the  people  of  the  State  or  county 
may  be  concerned. 

Second — To  prosecute  all  forfeited  bonds  and  recognizances,  Prosecute 
and  all  actions  and  proceedings  for  the  recovery  of  debts,  re ve- county, School 
nues,  moneys,  fines,  penalties  and  forfeitures  accruing  to  the  a?str™tadetc 
State  or  his  county,  or  to  any  school  district  or  road  district  in 
his  county;  also,  to  prosecute  all  suits  in  his  county  against 
railroad  or  transportation  companies,  which  may  be  prosecuted 
in  the  name  of  the  People  of  the  State  of  Illinois. 

Third  —  To  commence  and  prosecute  all  actions  and  pro- For  county 
ceedings  brought  by  any  county  officer,  in  his  official  capacity. officer- 

Fourth  —  To  defend  all  actions  and  proceedings  brought  Defend  suits, 
against  his  county,  or  against  any  county  or  State  officer,  in 
his  official  capacity,  within  his  county. 

Fifth  —  To  attend  the  examination  of  all  persons  brought  Attend 
before  any  judge  on  habeas  corpus,  when  the  prosecution  is  in  examination, 
his  county. 

Sixth — To  attend  before  justices  of  the  peace  and  prosecute  Before  justice 
charges  of  felony  or  misdemeanor,  for  which  the  offender  isofPeace- 
required  to  be  recognized  to  appear  before  a  court  of  record, 
when  in  his  power  so  to  do. 

Seventh  —  To  give  his  opinion,  without  fee  or  reward,  to  any  Give  opinion, 
county  officer  and  to  justices  of  the  peace,  in  his  county,  upon 
any  question  of  law  relating  to  any  criminal  or  other  matter  in 
which  the  people  of  the  county  may  be  concerned. 

Eighth  —  To  assist  the  attorney  general  whenever  it  may  be  Assist  attorney 
necessary,  and  in  cases  of  appeal  or  writ  of  error  from  hisgenera1' 
county  to  the  supreme  court,  to  which  it  is  the  duty  of  the 
attorney  general  to  attend,  he  shall,  a  reasonable  time  before 
the  trial  of  such  appeal  or  writ  of  error,  furnish  the  attorney 
general  with  a  brief,  showing  the  nature  of  the  case  and  the 
questions  involved. 

Ninth  —  To  pay  all  moneys  received  by  him  in  trust,  with-  pay  over 
out  delay,  to  the  officer  who  by  law  is  entitled  to  the  custody  money* 
thereof. 

Tenth  —  To  perform  such  other  and  further  duties  as  may,  other  duties, 
from  time  to  time,  be  enjoined  on  him  by  law. 


(1)  A  state’s  attorney  is  elected  in  each  county,  who  becomes  a  county  officer. 
See  Div.  VIII.,  “  Elections,”  Sec.  24,  ante,  p.  302. 
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in  cases  of  Eleventh — To  appear  in  all  proceedings  by  collectors  of 
faxes.queDt  taxes  against  delinquent  tax-payers  for  judgments  to  sell  real 
estate,  and  see  that  all  the  necessary  preliminary  steps  have 
been  legally  taken  to  make  the  judgment  legal  and  binding, 
when  unable  Sec.  6.  Whenever  the  attorney  general  or  state’s  attorney 
inayteappoinitrt^s  si°k  or  absent,,  or  unable  to  attend,  or  is  interested  in  any 
attorney.  cause  or  proceedings,  civil  or  criminal,  which  it  is  or  may  be 
his  duty  to  prosecute  or  defend,  the  court  in  which  such  cause 
or  proceeding  is  pending  may  appoint  some  competent  attorney 
to  prosecute  or  defend  such  cause  or  proceeding ;  and  the 
attorney  so  appointed  shall  have  the  same  power  and  authority, 
in  relation  to  such  cause  or  proceeding,  as  the  attorney  general 
or  state’s  attorney  would  have  had  if  present  and  attending  to 
the  same ;  and  the  court  may  make  an  order  allowing  the 
attorney  so  appointed  reasonable  compensation  for  his  services, 
a  copy  of  wThich  order  shall  be  certified  by  the  clerk  of  such 
court  to  the  auditor  of  public  accounts,  who  shall  issue  a  war¬ 
rant  for  the  payment  thereof  to  the  attorney  so  appointed,  and 
the  amount  of  such  warrant  shall  be  deducted  from  the  salary 
of  the  attorney  general  or  state’s  attorney  wdiose  duties  have 
been  performed  as  aforesaid. 

Act  repealed.  Sec.  7.  That  an  act  entitled  “An  act  in  regard  to  attorneys 
general  and  state’s  attorneys,”  approved  March  22,  1872,  is 
hereby  repealed :  but  the  repeal  of  said  act  shall  not  affect  any 
of  said  attorneys  now  in  office,  or  any  rights  or  liabilities  that 
•  shall  have  accrued  when  this  act  shall  take  effect. 
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6.  WEIGHTS  AND  MEASURES. 

Section  1.  The  weights  and  measures  received  from  the 
United  States,  and  now  in  charge  of  the  secretary  of  state,  to 
wit :  one  yard  measure,  one  half  bushel,  one  wine  gallon,  one 
wine  quart,  one  wine  pint,  one  wine  half-pint,  one  set  of  aver- 
dupois  weights,  consisting  of  fifty,  twenty-five,  twenty,  ten, 
five,  four,  three,  two  and  one  pounds,  and  from  eight  ounces 
down  to  one  drachm ;  one  set  of  troy  weights,  from  five  thou¬ 
sand  pennyweights  down  to  half  a  grain,  and  from  one  pound 
down  to  the  ten-thousandth  part  of  an  ounce,  together  with 
the  three  sets  of  balances,  when  received  from  the  United 
States,  shall  bp  and  remain  and  be  used  as  the  sole  authorized 
public  standard  of  weights  and  measures. 

Sec.  2.  Such  weights,  measures  and  balances  as  may  be 
procured,  from  time  to  time,  to  replace  those  before  mentioned, 
shall  be  preserved  in  the  same  form,  and  of  the  same  dimen¬ 
sions,  the  denominations  of  the  weights  and  measures  being 
marked  thereon,  respectively ;  and  they  shall  be  sealed  with 
the  seal  which  is  kept  for  that  purpose  by  the  state  sealer. 

Sec.  3.  All  commodities  sold  by  heaped  measure  shall  be 
duly  heaped-up  in  the  form  of  a  cone,  the  outside  of  the 
measure  by  which  the  same  shall  be  measured  to  be  the  limit 
of  the  base  of  such  cone,  and  such  cone  to  be  as  high  as  the 
articles  to  be  measured  will  admit. 

Sec.  4.  The  measures  used  for  measuring  dry  commodities, 
not  heaped,  shall  be  stricken  with  a  straight  stick  or  roller, 
and  of  the  same  diameter  from  end  to  end. 

Sec.  5.  The  hundred  weight  shall  consist  of  one  hundred 
pounds,  and  twenty  such  hundred  weights  shall  constitute  a  ton. 

Sec.  6.  Contracts  hereafter  to  be  executed,  made  within  this 
State,  for  any  work  to  be  done,  or  for  anything  to  be  sold, 
delivered,  done  or  agreed  for,  by  weight  or  measure,  shall  be 
taken  and  construed  to  be  made  according  to  the  standard 
weight  and  measure  thus  ascertained. 

Sec.  7.  Whenever  any  of  the  following  articles  shall  be  con¬ 
tracted  for,  or  sold  or  delivered,  and  no  special  contract  or 
agreement  shall  be  made  to  the  contrary,  the  weight  per 
bushel  shall  be  as  follows,  to  wit : 

Stone  coal,  80  pounds  ;  unslacked  lime,  80  pounds ;  corn  in 
the  ear,  70  pounds;  wheat,  60  pounds;  Irish  potatoes,  60 
pounds;  white  beans,  60  pounds;  clover  seed,  60  pounds; 
onions,  57  pounds  ;  shelled  corn,  56  pounds  ;  rye,  56  pounds ; 
flax  seed,  56  pounds  ;  sweet  potatoes,  55  pounds  ;  turnips,  55 
pounds  ;  fine  salt,  55  pounds  ;  buckwheat,  52  pounds  ;  coarse 
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salt,  50  pounds ;  barley,  48  pounds ;  corn  meal,  48  pounds ; 
castor  beans,  4G  pounds  ;  timothy  seed,  45  pounds ;  hemp  seed, 
44  pounds ;  malt,  38  pounds ;  dried  peaches,  33  pounds ;  oats, 
32  pounds  ;  dried  apples,  24  pounds  ;  bran,  20  pounds  ;  blue 
grass  seed,  14  pounds;  hair  (plastering),  8  pounds. 

Sec.  8.  Whoever,  in  buying  any  of  the  articles  of  property 
mentioned  in  the  preceding  section,  shall  take  any  greater 
number  of  pounds  thereof  to  the  bushel,  or  in  selling  any  of 
said  articles,  shall  give  any  less  number  of  pounds  thereof  to 
the  bushel  than  is  allowed  by  said  section,  with  intent  to  gain 
an  advantage  thereby,  except  where  expressly  authorized  so  to 
do  by  special  contract  or  agreement  to  that  effect,  shall  be 
liable  to  the  party  injured  in  double  the  amount  of  the  prop¬ 
erty  so  wrongfully  taken  or  not  given,  and  ten  dollars  in  addi¬ 
tion  thereto,  to  be  recovered  in  any  form  of  action,  in  any  court 
of  competent  jurisdiction. 

Sec.  9.  The  secretary  of  state  shall  be,  ex  officio ,  state 
sealer  of  weights  and  measures,  and  shall  have  the  care  and 
custody  of  the  authorized  public  standards  of  weights  and 
measures.  He  shall  try  and  prove,  by  such  standards,  all 
weights  and  measures,  scales  and  beams  which  may  belong  to 
any  county,  and  be  sent  or  brought  to  him  for  that  purpose  by 
the  county  sealer,  and  shall  seal  such,  when  found  to  be  accurate, 
by  stamping  on  them  the  letter  “I,”  with  a  seal  which  he  shall 
have  and  keep  for  that  purpose. 

Sec.  10.  The  county  clerk  of  each  county  shall  be  the  sealer 
of  weights  and  measures  for  the  county,  and  shall  have  the 
care  and  custody  of  the  county  standards.  He  shall  procure, 
at  the  expense  of  the  county,  when  authorized  by  the  county 
board,  and  not  already  provided,  a  full  set  of  weights  and 
measures,  scales  and  beams,  Avhich  he  shall  cause  to  be  tried, 
proved  and  sealed  by  the  State  standards,  under  the  direction 
of  the  secretary  of  state. 

Sec.  11.  The  several  county  sealers  shall  try  and  prove  all 
weights  and  measures,  scales  and  beams,  when  requested  so  to 
do ;  and  when  the  same  are  found  or  made  to  conform  to  the 
legal  standards,  they  shall  seal  and  mark  such  weights  and 
measures,  with  a  seal  to  be  kept  by  them  for  that  purpose. 

Sec.  12.  The  secretary  of  state  and  each  county  sealer  shall 
be  entitled  to  receive  for  his  services,  at  and  after  the  following 
rates :  For  sealing  and  marking  every  beam,  ten  cents ;  for 
sealing  and  marking  measures  of  extension,  at  the  rate  of  ten 
cents  per  yard,  not  to  exceed  fifty  cents  for  any  one  measure ; 
for  sealing  and  marking  every  weight,  two  cents  ;  for  sealing 
and  marking  liquid  and  dry  measures^  if  the  same  be  of  the 
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capacity  of  a  gallon  or  more,  ten  cents,  of  less  than  a  gallon, 
five  cents.  They  shall  also  be  entitled  to  a  reasonable  com¬ 
pensation  for  making  such  weights  and  measures  conform  to 
the  standard  established  by  this  act. 

Sec.  13.  Every  county  clerk  who  neglects  to  have  the  stand-  Penalty  on 
ards  under  his  charge  compared  and  sealed  as  required  by  this  neglecting 
act,  or  neglects  to  keep  the  same  in  good  order  and  repair,  orduty‘ 
who  suffers  any  of  them,  through  his  neglect,  to  be  lost,  dam¬ 
aged  or  destroyed,  shall  forfeit  to  the  county  not  less  than  fifty 
nor  more  than  two  hundred  dollars,  to  be  recovered  before  any 
justice  of  the  peace  of  the  county. 

Sec.  14.  Whoever  sells  by  any  other  weights,  measures,  Penalty  to  sen 
scales,  beams  or  balances  than  such  as  conform  to  such  stand-  weigftt?rect 
ards,  shall  forfeit  a  sum  not  exceeding  twenty  dollars  for  each 
offense,  and  when  by  the  custom  of  trade  they  are  provided  by 
the  buyer,  if  he  purchases  by  any  other  weights,  measures, 
scales,  beams  or  balances,  he  shall  be  subject  to  a  like  penalty, 
to  be  recovered  before  a  justice  of  the  peace  in  the  name  and 
for  the  use  of  the  person  complaining. 
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7.  ANIMALS  RUNNING  AT  LARGE.  (1) 

Section  1.  Whoever,  being  the  owner  or  having  the  posses¬ 
sion  of  any  domestic  animal  of  the  species  of  horse,  mule,  ass,  cat¬ 
tle,  sheep,  goat  or  swine,  shall  suffer  the  same  to  run  at  large, 
except  when  authorized  as  hereinafter  provided,  shall  be  fined 
not  less  than  three  dollars  nor  more  than  ten  dollars  for  each 
offense,  and  for  every  day  he  shall  allow  the  same  to  run  at 
large  after  having  been  once  convicted  under  this  act.  The 
herding  of  any  such  animal  upon  uninclosed  lands  without  the 
consent  of  the  owner  or  person  having  the  control  of  such 
lands,  shall  be  deemed  a  running  at  large,  under  this  act.  Jus¬ 
tices  of  the  peace  shall  have  jurisdiction  of  cases  arising  under 
this  act,  and  animals  running  at  large  contrary  to  the  provi¬ 
sions  hereof. 

Sec.  2.  On  the  petition  of  one  hundred,  or  more,  legal  voters 
of  the  county,  being  filed  with  the  county  clerk,  before  the 
time  of  giving  notice  of  the  general  election  in  November,  in 
any  year,  in  counties  not  under  township  organization,  or,  in 
counties  under  township  organization,  before  the  time  of  giving 
notice  of  the  general  election  for  town  officers,  in  April,  in  any 
year,  the  county  clerk  shall  cause  notice  to  be  given  that  at 
such  election  a  vote  may  be  taken  in  such  county  for  and 
against  domestic  animals,  or  any  species  thereof,  to  be  men¬ 
tioned  in  such  notice,  being  allowed  to  run  at  large  in  such 
county.  Such  notice  shall  conform  to  the  prayer  of  the  peti¬ 
tion,  and  if  several  such  petitions  are  filed,  requiring  different 
questions  to  be  submitted  at  the  same  election,  the  notice  shall 
conform  thereto. 

Sec.  3.  If  the  petition  be  for  domestic  animals  running  at 
large,  then  the  ballots  shall  be  “  For  domestic  animals  running 
at  large,”  and  “Against  domestic  animals  running  at  large." 
If  the  petition  be  for  any  one  or  more  species  of  domestic  ani¬ 
mals  running  at  large,  then  the  ballots  shall  be  “For - 

(naming  the  animals,  as  in  the  petition,)  running  at  large,”  and 
“  Against - (naming  the  animals,  as  in  the  petition,)  run¬ 

ning  at  large.”  If  several  petitions  are  filed  requiring  the 
submission  of  different  questions  at  the  same  election,  all  the 
questions  shall  be  voted  upon  on  the  same  ballot,  and  the  bal¬ 
lots  shall  be  worded  accordingly.  The  ballots  cast  in  pursu¬ 
ance  of  this  act  shall  be  deposited  in  a  separate  ballot  box  to 
be  provided  for  that  purpose,  and  canvassed,  and  returns  there¬ 
of  made  as  in  other  cases  of  elections. 

Sec.  4.  If  a  majority  of  all  the  votes  cast  in  the  county  at 
such  election  shall  be  for  domestic  animals,  or  any  species 
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thereof,  running  at  large,  it  shall  be  lawful  in  such  county  for 
domestic  animals,  or  such  species  thereof,  to  run  at  large,  pro¬ 
vided  that  if,  at  any  such  election,  the  vote  in  any  precinct  in 
counties  not  under  township  organization,  or  any  town  in 
counties  under  township  organization,  or  any  incorporated  city, 
village  or  town,  in  any  county,  shall  be  against  domestic  ani¬ 
mals,  or  any  species  thereof,  running  at  large,  it  shall  not  be 
lawful  for  such  animals  to  run  at  large  in  such  precinct,  or 
town,  or  incorporated  city,  village  or  town. 

Sec.  5.  In  any  county  wherein  animals,  or  any  species 
thereof,  are  allowed  to  run  at  large  pursuant  to  any  vote  here¬ 
tofore  had,  or  which  may  hereafter  be  had,  on  the  petition  of 
twenty  legal  voters  of  any  precinct,  if  such  county  is  not  under 
township  organization,  or  town,  if  such  county  is  under  town¬ 
ship  organization,  or  any  incorporated  city,  village  or  town,  in 
either  case,  being  filed  with  the  county  clerk  of  such  county,  a 
vote  may  be  taken  in  such  precinct,  or  town,  or  incorporated 
city,  village  or  town,  in  the  manner  provided  in  this  act,  and 
if  a  majority  of  the  votes  cast  shall  be  against  such  animals 
running  at  large,  then  it  shall  not  be  lawful  for  them  to  run  at 
large  in  such  precinct,  or  town,  or  incorporated  city,  village  or 
town.  The  vote  provided  for  in  this  section  may  be  taken  in 
any  such  precinct,  or  town,  or  incorporated  city,  village  or  town, 
whether  it  shall  previously  have  voted  against  or  in  favor  of 
such  animals  running  at  large  therein. 

Sec.  6.  This  act  shall  not  be  so  construed  as  to  prohibit  the 
running  at  large  of  any  domestic  animals  in  any  county,  pre¬ 
cinct  or  town,  or  incorporated  city,  village  or  town  where  the 
same  is  allowed  pursuant  to  any  election  held  by  virtue  of  any 
law  in  force  at  the  time  this  act  shall  take  effect. 

Sec.  7.  Where,  in  any  county,  town,  precinct,  village  or  city, 
domestic  animals  shall  have  been  restrained  from  running  at 
large,  and  such  county,  town,  precinct,  village  or  city  shall 
vote  to  permit  such  animals  to  again  run  at  large  therein,  such 
vote  shall  not  take  effect  so  as  to  permit  such  animals  to  run  at 
large  within  one  year  after  the  election :  Provided ',  that  no 
vote  to  permit  such  animals  to  again  run  at  large  in  any 
county,  town  or  precinct,  where  the  same  have  been  restrained 
by  any  election  after  the  adoption  of  this  act,  shall  be  taken 
within  five  years  after  such  restraining. 
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(1)  Concerning  the  restraint  and  regulation  of  animals  running  at  large,  by  the 
electors  at  town  meeting,  see  Div.  I.,  ante.  p.  37. 
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OR,  RULES  OF  ORDER  FOR  DELIBERATIVE  ASSEMBLIES,  ESPECIALLY  USEFUL  FOP. 

TOWN  MEETINGS  AND  BOARDS  OF  SUPERVISORS. 


* 


Parliamentary  Law  consists  of  rules  which  are  recognized  as  governing  pro¬ 
ceedings  in  deliberative  assemblies.  It  is  so  called  from  the  rules  of  order  exist¬ 
ing  from  long  established  usage  in  the  Parliament  of  England.  The  Legislative 
Assemblies  of  the  several  States,  and  the  legislative  branch  of  the  general  govern¬ 
ment  of  the  United  States,  being  formed  upon  the  principle  of  the  English  Par¬ 
liament,  have  adopted  the  like  rules  for  their  government,  and  by  general  custom 
in  this  country,  these  rules  are  recognized  in  all  deliberative  assemblies.  Legis¬ 
lative  assemblies,  however,  for  the  purpose  of  certainty,  generally  adopt  by 
express  vote,  the  rules  of  parliamentary  law,  as  expounded  by  some  particular 
writer  on  the  subject,  qualified  as  circumstances  may  demand,  by  various  rules  of 
their  own. 

A  deliberative  assembly  is  a  congregation  or  convention  of  persons  for  the  con¬ 
sideration  of  matters  in  which  all  are  concerned. 

Public  Meetings. — In  many  of  the  States  of  the  Union,  counties  arc  divided  into 
several  districts  called  towns  or  townships,  the  inhabitants  -thereof  becoming  a 
body  corporate.  The  law  provides  for  stated  meetings  of  the  electors,  called  town 
meetings,  for  the  consideration  of  town  affairs.  In  the  absence  of  any  provision 
to  the  contrary,  these  assemblies  conduct  their  proceedings  according  to  the 
rules  of  parliamentary  law.* 

Public  meetings  by  voluntary  assent  are  of  daily  occurrence.  These  meetings 
are  sometimes  convened  at  the  instance  of  committees  appointed  for  that  pur¬ 
pose  ;  and  are  frequently  convened  at  the  request  of  citizens  who  desire  such 
meeting,  on  public  notice,  either  by  hand-bill  notices  posted,  or  by  notice  in  a 
newspaper. 

Organization  of  Public  Meetings. — The  first  business  at  a  public  meeting  is  its 
organization.  This  is  effected  by  choosing  a  presiding  officer  to  keep  order,  and 
a  secretary  to  record  the  proceedings  of  the  meeting,  after  which  it  is  competent 
for  the  meeting  to  choose  such  other  officers  as  may  be  deemed  necessary.  In 
case  the  meeting  is  composed  of  a  very  large  number  of  persons,  the  presiding 
officer  is  called  president ;  if  not  he  is  usually  styled  chairman  of  the  meeting. 

When  the  people  have  assembled,  and  the  hour  of  meeting  arrives,  the  meet¬ 
ing  should  be  called  to  order.  In  case  the  meeting  has  been  convened  at  the 
instance  of  a  committee,  the  chairman  or  person  first  named  on  the  committee 
should  call  the  meeting  to  order.  In  case  it  was  convened  at  the  instance  of 
citizens,  the  first  named  on  the  list  should  assume  this  duty,  otherwise,  the 


*  Boards  of  supervisors,  as  constituted  by  the  laws  of  Illinois,  are  deliberative  assemblies,  and 
their  proceedings  are  conducted  according  to  general  parliamentary  rules. 
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proper  person  for  this  purpose,  would  he  the  mayor  of  the  city,  or  principal 
public  officer,  or  most  prominent  person  present. 

The  person  calling  the  meeting  to  order  should  take  such  position  in  the  room 
as  to  command  the  attention  of  the  audience,  and  announce  as  follows  :  “  Gen¬ 
tlemen,  the  hour  at  which  this  meeting  is  to  convene  having  arrived,  it  is  pro¬ 
posed  that  we  proceed  to  organize ;  I  therefore  nominate  Mr.  A.  B.  as  chairman.” 
The  nomination  being  seconded,  he  proceeds ;  “  Gentlemen,  those  who  are  in 
favor  of  such  nomination,  will  say  ‘aye  those  opposed  will  say  ‘  no’.  The  vote 
being  taken,  if  carried  in  the  affirmative,  he  will  say,  “It  is  carried,”  or  “it  is 
agreed  to  ;  Mr.  A.  B.  is  chosen  chairman  of  this  meeting;  will  he  j>lease  come 
forward  and  take  the  chair  ?” 

If  the  meeting  is  deemed  one  of  importance  so  that  the  position  of  chairman 
would  be  deemed  one  of  considerable  honor,  it  is  customary  for  the  presiding 
officer  to  return  thanks  to  the  meeting  for  the  honor  conferred  ;  this  he  will  do 
on  taking  the  chair. 

As  every  deliberative  body  should  have  a  secretary,  the  chairman  will  say, 
“  Gentlemen,  the  first  business  in  order  will  be  the  election  of  a  secretary.”  If 
no  other  person  moves,  the  person  who  called  the  meeting  to  order  should  also 
nominate  a  secretary  ;  but  any  person  present  may  make  such  nomination. 

The  secretary  being  chosen,  the  further  business  will  be  directed  by  the  meet¬ 
ing.  If  the  meeting  is  called  for  some  particular  purpose,  it  is  proper  in  selecting 
a  chairman  to  choose  some  person  best  acquainted  with  the  object  of  the  meet¬ 
ing  ;  if  this  is  the  case,  the  chairman  should  proceed  after  the  election  of  secre¬ 
tary,  and  state  the  object  of  the  meeting.  If  not,  he  should  say,  “The  chair  is 
not  fully  advised  as  to  the  object  of  this  meeting.  It  will  be  proper  that  the 
object  of  the  meeting  be  stated  by  some  person  to  whom  it  is  best  known.”  It 
will  be  generally  understood  who  this  person  is,  and  a  motion  may  be  made  call¬ 
ing  on  him  for  that  purpose,  or  he  may  be  called  out  by  several  voices. 

It  will  be  proper  for  the  meeting  to  choose  one  or  more  vice-presidents,  and 
one  or  more  assistant  secretaries.  This  is  done  where  the  meeting  is  large — gen¬ 
erally  as  a  means  of  manifesting  the  importance  of  tlife  occasion.  They  will  also 
choose  such  committees  as  may  be  deemed  necessary. 

When  an  assembly  is  composed  of  delegates  chosen  by  and  representing 
others,  the  organization  is,  in  the  first  instance,  considered  temporary,  upon 
which  measures  ard  taken  to  ascertain  who  are  members  ;  this  is  usually  done 
by  the  appointment  of  a  committee  to  examine  the  credentials  of  those  claiming 
to  be  members,  and  to  report  accordingly. 

Until  this  is  done  there  is  a  presumption  that  all  present  who  assume  to  take 
part  in  the  assembly,  are  entitled  to  do  so,  as  it  is  supposed  that  no  gentleman 
would  be  guilty  of  imposition  in  this  respect.  At  the  time  of  appointing  the 
committee  on  credentials,  it  is  customary  also  to  appoint  a  committee  to  report 
the  names  of  persons  for  permanent  officers  of  the  assembly  or  convention. 

After  the  report  of  the  committee  on  credentials  is  adopted,  the  assembly,  on 
motion  of  some  member,  proceeds  to  the  election  of  permanent  officers.  If  the 
names  of  candidates  have  been  recommended  by  a  committee,  the  adoption  of 
their  report  is  regarded  as  making  choice  of  the  persons  they  have  recommended. 
In  the  case  of  an  assembly  composed  of  delegates,  unless  it  is  an  important  occa¬ 
sion,  it  is  not  customary  for  the  temporary  chairman  to  return  thanks  to  the 
convention,  or  to  allude  to  the  object  of  the  meeting;  he  simply  acts  as  modera¬ 
tor  for  the  time  being,  for  the  purpose  of  organization. 

It  is  proper  that  the  permanent  chairman,  or  president,  on  assuming  his 
duties,  should  express  his  thanks  for  the  honor  conferred  upo-n  him,  and  state  in 
general  terms  the  object  of  convening  the  assembly. 

In  case  the  assembly  or  convention  of  delegates  is  small,  it  is  customary  to 
consider  the  temporary  organization  as  permanent  from  the  beginning. 

When  the  organization  of  the  meeting  is  completed  by  the  election  of  officers, 
the  chairman  should  announce,  “The  meeting  is  now  fully  organized,  and  ready 
to  proceed  to  business.”  If  no  motion  is  made  or  business  presented,  it  is  proper 
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for  the  chairman  to  say,  “What  is  the  pleasure  of  the  meeting?”  And  at  any 
time  when  there  is  no  business  before  the  meeting,  and  there  is  no  indication  of 
presenting  anything,  the  chairman  should  announce,  “  Gentlemen,  there  is  no 
question  before  the  meeting ;  what  is  your  further  pleasure  ?” 

Manner  of  presenting  business.  —  Every  member  of  a  deliberative  body,  in  the 
absence  of  express  rule  to  the  contrary,  has  the  right  to  present  propositions  for 
the  action  of  the  assembly.  This  is  by  a  simple  motion  or  by  formal  resolution. 
But  where  the  object  of  the  meeting  is  of  a  general  nature,  or  where  the  subject 
does  not  seem  to  have  been  duly  matured  by  any  one  present,  it  is  customary  to 
appoint  a  committee  to  prepare  and  report  resolutions  expressive  of  the  sense  of 
the  meeting.  When  a  member  desires  to  present  a  proposition  for  the  action  of 
the  assembly  wdiich  is  of  importance,  it  should  properly  be  reduced  to  writing; 
such  propositions  are  called  resolutions,  and  commence  thus :  “  Resolved ,  That.” 

But  a  matter  of  less  importance  may  be  by  a  mere  motion,  which  need  not  be  in 
writing  unless  for  purpose  of  certainty  in  conveying  the  ideas  of  the  mover. 

Motions ,  and  manner  of  proceeding. — A  motion  is  simply  a  proposition  of  a 
member,  as  his  individual  sentiments.  If  the  proposition  offered  prevails,  it  is 
then  adopted  as  the  conclusion  or  sense  of  the  assembly. 

But  the  proposition  by  a  single  member  is  not  considered  sufficient  to  claim 
attention  from  the  assembly ;  it  is  therefore  required  that  it  shall  be  approved  or 
seconded  by  one  other  member.  This  being  done,  the  mover  is  entitled  to  have 
it  put  to  the  assembly.  In  general  practice,  however,  all  motions  are  presumed 
to  be  seconded,  unless  the  point  is  made  and  found  to  be  otherwise ;  in  which 
case  the  presiding  officer  could  not  properly  take  notice  of  the  motion. 

In  general  no  proposition  or  question  can  be  acted  upon  except  on  motion  of 
a  member.  The  manner  of  proceeding  is  for  the  member  to  rise  in  his  place, 
and  say,  “  Mr.  Chairman.”  Before  he  can  proceed  it  is  expected  that  he  will 
have  the  permission,  or  as  it  is  termed,  “  recognition  of  the  chair.”  The  chair¬ 
man  therefore  responds:  “  The  gentleman  from,”  naming  the  district  from 
which  he  is  a  delegate,  or,  “the  gentleman  on  my  right,”  or  similar  designa¬ 
tions.  The  rule  in  deliberative  assemblies  being  that  no  member  shall  be 
addressed  or  spoken  of  by  his  name  where  it  can  be  avoided.  The  person  offer¬ 
ing  the  motion,  being  recognized  by  the  chair,  proceeds,  “  I  move,  sir,  that,” 
stating  his  motion.  The  member  desiring  to  second  the  motion  should  rise  and 
say,  “  I  second  the  motion.”  Before  any  remarks  upon  the  motion  or  proposition 
are  in  order,  it  must  be  stated  by  the  chair.  The  chairman  should  say,  “  Gentle¬ 
men,  it  is  moved  that”  (stating  the  substance  of  the  motion).  It  is  sometimes 
the  practice  for  the  chairman  to  say,  “  Gentlemen,  you  have  heard  the  motion,” 
and  then  proceed  to  put  the  question.  But  this  is  improper  ;  a  motion  is  not  the 
property  of  the  assembly,  or,  in  other  words,  not  a  subject  before  them,  until  it  is 
staled  by  the  chairman. 

When  a  motion  is  made  and  seconded,  it  becomes  the  property  of  the  assem¬ 
bly,  and  cannot  be  withdrawn  or  modified  by  the  mover  except  by  leave  of  the 
.assembly,  on  a  motion  made  for  that  purpose. 

After  the  chairman  has  stated  a  motion,  which  he  may  do  without  rising,  if 
no  member  interposes,  he  should  proceed  promptly  to  put-  the  question  to  the 
assembly  ;  this  he  does  by  rising,  when  he  will  say,  “  Gentlemen,  those  in  favor 
of  the  motion  will  say  aye”— “those  opposed  will  say  no.”  If  it  is  decided  in  the 
affirmative,  he  will  say,  “  The  motion  has  prevailed,”  or,  “It  is  carried.”  If  it  is 
decided  in  the  negative,  he  will  say,  “The  motion  is  lost,”  or,  “It  is  decided  in 
the  negative.” 

After  the  vote  has  been  declared  by  the  presiding  officer,  it  becomes  final. 
Sometimes,  when  the  vote  is  nearly  equal,  it  is  difficult  to  determine  which  has 
prevailed.  In  such  case  the  presiding  officer  should  not  hastily  announce  the 
vote.  He  should  say,  “The  ayes  seem  to  have  it,”  or,  “ The  noes  seem  to  have  it,” 
as  the  vote  may  appear.  If  no  member  interposes,  he  may  then  proceed  and 
declare  the  vote  as  it  seems  to  him  to  be. 
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But  if  any  member  doubts  the  vote  as  the  chairman  states  that  it  seems  to  be 
he  may  rise  and  call  for  a  division  of  the  house.  This  may  be  done,  as  the  call 
indicates,  by  dividing  the  members  of  the  assembly — by  having  those  who  vote 
in  the  affirmative  stand  on  one  side  of  the  room,  and  those  in  the  negative  stand 
on  the  opposite  side ;  or  by  the  “  up-lifted  hand  ” — the  latter  is  the  most  usual — 
or  simply  by  rising.  In  either  case  the  chairman  will  direct  the  secretary  to 
•  count  the  votes  on  each  side,  and  report  to  him  the  result.  The  most  usual  and 
satisfactory  course  is  by  rising. 

When  a  member  calls  for  a  division  of  the  house,  in  the  absence  of  any  express 
rule  made  by  the  assembly  on  the  subject,  the  presiding  officer  should  proceed 
thus  :  “  A  division  is  called  for ;  all  those  in  favor  of  the  motion  will  rise  in  their 
place,  and  stand  until  counted.”  When  those  in  the  affirmative  are  counted, 
and  the  number  is  reported  to  the  chairman,  he  will  announce  the  number,  and 
say,  “  All  those  opposed  to  the  motion  will  in  like  manner  rise  and  stand  until 
counted,”  which  being  done,  the  chairman  announces  the  number,  and  declares 
the  motion  carried  or  lost  according  to  the  fact.  It  is  perhaps  the  duty  of  the 
chairman  to  count  the  vote,  but  it  is  competent  for  him  to  direct  the  secretary  to 
do  so. 

In  case  any  member  desires  it,  he  may,  at  any  time  before  the  vote  is  declared 
by  the  chairman,  call  for  the  appointment  of  tellers  to  count  and  report  the  result 
of  the  vote,  instead  of  leaving  it  to  the  chairman.  This  is  done  by  the  chairman 
on  request  of  any  member.  It  is  customary  to  appoint  one  person  from  each 
side,  or  each  party  in  the  assembly.  When  a  division  is  desired,  it  must  be 
called  for  before  the  result  has  been  finally  declared  by  the  chairman.  After  he 
has  declared  the  vote,  it  is  final,  and  a  division  cannot  be  called  for. 


Motions  in  General. — When  a  motion  is  made  which  the  members  are  in¬ 
clined  to  meet  by  a  direct  vote,  on  the  merits,  it  is  put  to  the  assembly,  either  at 
once  or  after  debate,  and  disposed  of.  But  as  propositions  may  strike  different 
minds  in  different  forms,  it  often  occurs  that  the  assembly,  on  motion  of  some 
member,  will  dispose  of  the  question  in  some  other  manner ;  for  this  purpose 
there  is  a  class  of  motions  resorted  to,  called  subsidiary  motions,  which  may  be 
entertained  while  the  original  or  principal  motion  is  pending,  thus : 

1.  The  assembly  may  desire  to  suppress  the  proposition,  either  for  a  time  or 
altogether.  The  proper  subsidiary  motions  for  this  purpose  are,  the  previous  ques¬ 
tion  and  indefinite  postponement. 

2.  The  assembly  may  be  willing  to  consider  the  proposition,  but  not  at  that 
time.  The  usual  motions  in  such  case  are,  postponement  to  some  future  time,  or  to 
lie  on  the  table. 

3.  The  form  in  which  the  proposition  is  submitted  may  be  considered  defective 
in  some  particular,  a  correction  of  which  may  require  more  deliberate  consider¬ 
ation  than  the  assembly  can  conveniently  bestow  upon  it.  In  such  case  the 
proper  motion  is  to  refer  the  proposition  to  a  committee. 

4.  The  proposition  of  itself  may  be  satisfactory,  if  changed  or  qualified  in  some 
particular.  In  this  case  the  proper  motion  is  to  amend. 

The  previous  question. — The  practice  under  this  motion  has  not  been  uniform. 
In  legislative  assemblies  it  is  generally  regulated  by  rules  prescribed  ;  the  usual 
course,  however,  in  the  absence  of  express  rules,  is  this :  When  a  member  desires 
a  vote  to  be  taken  on  a  proposition  without  further  debate  or  delay,  he  moves 
the  previous  question,  this  being  seconded,  the  presiding  officer  says,  “  The  pre¬ 
vious  question  is  moved.  Shall  the  main  question  be  now  put  ?  Those  in  favor 
will  say  1  aye,’ — those  opposed  will  say  ‘  no.’  ”  If  carried  in  the  affirmative,  he 
will  say,  “The  main  question  is  ordered.”  In  this  case  the  assembly  must  come 
to  a  direct  vote  on  the  main  question,  without  debate,  and  no  motion  can  be  en¬ 
tertained  to  dispose  of  the  question  in  any  other  manner  ;  the  main  question  is  the 
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original  proposition,  with  pending  amendments  if  any,  each  of  which  is  to  De 
disposed  of  in  its  proper  order.* 

Indefinite  postponement. — This  motion  is  decided  without  debate.  If  in  the 
affirmative  it  removes  the  question  from  before  the  assembly  as  effectually  as  if 
it  had  never  been  pending.  A  motion  to  postpone  to  a  day  beyond  the  sitting  of 
the  assembly  is  of  the  same  effect  as  indefinite  postponement. 

Motion  to  postpone. — When  it  is  desired  to  consider  a  proposition  at  some  future 
day,  the  proper  motion  is  to  postpone  or  lay  on  the  table.  In  either  case  the  subject 
may  be  taken  up  subsequently  by  a  vote  of  the  assembly. 

Motion  to  commit. — When  it  is  desired  to  render  a  proposition  more  perfect  be¬ 
fore  consideration,  it  is  usually  done  by  referring  it  to  a  committee.  If  there  is 
a  standing  committee  on  that  subject,  the  motion  should  be  to  refer  to  that  com¬ 
mittee.  If  not,  then  to  a  select  committee.  A  motion  to  refer  to  a  select  com¬ 
mittee,  and  a  standing  committee,  may  be  made  and  pending  at  the  same  time  ; 
in  which  case,  the  latter  motion  takes  precedence,  and  should  be  first  put  to  the 
question.  A  part  or  the  whole  of  a  subject  may  be  referred ;  or  portions  may  be 
referred  to  several  different  committees. 


Motions  to  Amend. — Amending  a  proposition  is  either  by  adding  words,  or 
taking  words  from  it,  or  by  transposition  of  words.  This  is  accomplished  under 
different  modes  of  proceeding.  Under  this  head  may  be  classed  the  following : 

1.  Filling  blanks. —  It  often  happens  that  propositions  are  introduced,  leaving 
blanks  to  be  filled  by  the  assembly,  either  wTith  times  and  numbers,  or  with  pro¬ 
visions  analogous  to  those  of  the  proposition  itself.  In  the  latter  case,  blanks 
are  filled  in  the  same  way  that  other  amendments  are  made  by  the  insertion  of 
words.  In  the  former,  propositions  to  fill  blanks  are  not  considered  as  amend¬ 
ments  to  the  question,  but  as  original  motions,  to  be  made  and  decided  before 
the  principal  question. 

In  case  of  blanks  to  be  filled  with  time  and  number,  motions  may  be  made  for 
that  purpose,  and  the  question  taken  on  each  by  itself.  Several  motions  for  this 
purpose  may  be  made  and  pending,  before  any  of  them  are  put  to  the  question. 
The  usual  rule  is  to  take  the  question,  first,  on  the  highest  number,  the  largest  sum , 
and  the  longest  time . 

2.  Striking  out. — If  an  amendment  is  proposed  by  striking  out  a  paragraph  or 
certain  words,  and  it  is  rejected,  it  cannot  be  again  moved  to  strike  out  the  same 
words,  nor  a  part  of  them ;  but  it  may  be  moved  to  strike  out  the  same  words 
with  others,  or  to  strike  out  a  part  of  the  same  words  with  others,  provided  it 
becomes  thereby  a  different  proposition. 

3.  Amendment  by  inserting. —  If  an  amendment  is  proposed  by  inserting  or 
adding  a  paragraph  or  wrords,  and  it  is  rejected,  it  cannot  be  again  moved  to 
insert  the  same  words,  or  a  part  of  them ;  but  it  may  be  moved  to  insert  the 
same  with  others,  or  a  part  of  the  same  words  with  others,  if  the  coherence 
really  make  them  different  propositions. 

4.  Striking  out  and  inserting. — This  combination  of  propositions  may  be  divided 
by  a  vote  of  the  assembly.  When  the  proposition  is  divided,  the  question  is 
first  to  be  taken  on  striking  out ;  if  that  prevails,  then  on  inserting ;  if  the 
former  is  degided  in  the  negative,  the  latter  falls  of  course. 


*  If  the  motion  for  the  previous  question  is  lost,  or  decided  in  the  negative,  the  general  rule  is 
stated  to  be,  that  the  main  question  is  taken  out  of  the  assembly  for  the  day,  so  that  there  is  then 
nothing  before  it  to  postpone,  commit  or  amend.  Cushing’s  Manual,  g  175.  But  in  Illinois  the 
practice  is  that  the  main  question  is  still  pending  as  if  no  vote  had  been  taken. 
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5.  Division  of  a  proposition. —  Where  a  proposition  is  composed  of  two  or  more 
parts,  which  are  susceptible  of  division  into  several  questions,  it  is  a  compendious 
mode  of  amendment  to  divide  the  motion,  if  deemed  advisable,  into  separate 
questions,  to  be  separately  voted  upon.  This  may  be  done  by  order  of  the 
assembly,  on  motion,  as  in  other  cases. 

The  question  as  divided  becomes  a  series  of  independent  propositions.  Assem¬ 
blies  sometimes  provide  by  express  rule  for  the  division  of  a  question  on  demand 
of  a  member. 

6.  Amendment  to  an  amendment. —  Custom  or  usage  has  established  a  rule 
whereby  a  proposition  may  be  entertained  to  amend  an  amendment,  but  there 
can  be  no  amendment  of  an  amendment  to  an  amendment. 


Of  the  Order  and  Succession  of  Questions. — It  is  a  general  rule  that  where  a 
proposition  is  pending  before  a  deliberative  assembly  no  other  can  be  entertained 
until  that  is  disposed  of,  unless  it  be  either :  first,  a  privileged  question  ;  secondly , 
an  incidental  question ;  or,  thirdly  a  subsidiary  question  or  motion. 

1.  Privileged  questions. —  Questions  of  this  nature  are:  1.  Motions  to  adjourn. 

2.  Motions  or  questions  relating  to  the  rights  and  privileges  of  the  assembly,  or 
of  its  members  individually.  3.  Motions  for  the  orders  of  the  day. 

A  motion  to  adjourn  takes  the  place  of  all  other  questions  whatever.  It  is  not 
debatable,  and  ordinarily  not  susceptible  of  amendment. 

A  motion  to  adjourn  to  a  time  fixed  can  be  amended,  by  offering  some  other 
time,  and  is  debatable. 

Questions  of  privilege  come  next  in  order,  and  take  precedence  of  all  other 
motions  except  that  of  adjournment.  They  are  such  as  concern  the  rights  and 
privileges  of  the  assembly,  or  of  its  individual  members. 

Orders  of  the  day  come  thirdly  in  succession,  under  the  head  of  privileged  ques¬ 
tions.  When  the  consideration  of  a  subject  has  been  assigned  for  a  particular 
day,  by  an  order  of  the  assembly,  the  matter  so  assigned  is  called  the  order  of 
the  day  for  that  day. 

2.  Incidental  questions. — These  are  such  as  arise  out  of  other  questions,  conse¬ 
quently  are  to  be  decided  before  those  which  give  rise  to  them.  Of  this  nature 
are :  1.  Questions  of  order ;  2.  Motions  for  the  reading  of  papers,  etc. ;  3.  Leave 
to  withdraw  a  motion ;  4.  Suspension  of  a  rule ;  5.  Amendment  of  an  amendment. 

Questions  of  order  are  those  questions  raised  by  any  member  as  to  a  breach  of 
any  rule  occurring.  It  is  the  privilege  of  any  member  to  raise  questions  of  order 
in  such  cases. 

Reading  of  papers  brought  before  a  deliberative  assembly  may  be  called  for  by 
any  member  who  desires  the  reading. 

Withdraival  of  motions  is  allowed  on  the  part  of  the  mover,  by  leave  of  the 
assembly,  which  is  to  be  obtained  by  a  vote  on  motion  as  in  other  cases. 

Suspension  of  a  rule  of  the  assembly  may  be  granted  by  a  vote  thereof.  This  is 
usually  obtained  at  the  instance  of  a  member  to  consider  a  proposition  which 
W'ould  otherwise  not  be  in  order. 

Amendment  of  an  amendment  is  allowable,  as  we  have  already  seen  ;  the  amend¬ 
ment  to  the  amendment  must  be  first  put. 

3.  Subsidiary  questioiis. — These,  as  before  remarked,  are  those  which  relate  to  a 
principal  motion.  Subsidiary  motions  in  common  use  are  :  to  lie  on  the  table  ; 
the  previous  question ;  postponement,  either  indefinitely  or  to  a  day  certain ; 
commitment  and  amendment. 

To  lie  on  the  table,  is  a  motion  usually  resorted  to  in  common  practice  when  the 
assembly  desire  to  put  a  proposition  aside  without  giving  any  expresison  upon 
its  merits.  It  is  not  debatable  nor  susceptible  of  amendment.  It  takes  preced¬ 
ence  of  and  supersedes  all  other  subsidiary  motions.  If  decided  in  the  affirma- 
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tive,  all  motions  or  propositions  connected  with  the  principal  question,  are 
removed  with  it  from  before  the  assembly,  until  taken  up  by  a  vote  thereof. 

The  previous  question  stands  in  equal  degree  with  all  other  subsidiary  motions, 
except  the  motion  to  lie  on  the  table. 

The  motion  to  postpone  is  either  indefinite,  or  to  a  time  certain  ;  and  in  both  theso 
forms,  may  be  amended ; — in  the  former  by  fixing  a  time  certain ;  in  the  latter  by 
substituting  one  time  for  another.  The  latter  case  is  treated  like  filling  blanks. 

A  motion  to  commit ,  or  recommit,  may  be  amended  by  substitution  of  one  kind 
of  committee  for  another,  or  by  enlarging  or  diminishing  the  number  of  the 
committee  as  proposed,  or  by  instructions  to  the  committee.  It  stands  in  the 
same  degree  with  the  previous  question  and  postponement — but  it  takes  preced¬ 
ence  of  a  motion  to  amend. 

A  motion  to  amend  stands  in  the  same  degree  only  with  the  previous  question 
and  indefinite  postponement,  and  neither,  if  first  moved,  is  superseded  by 
the  other.  But  it  is  liable  to  be  superseded  by  a  motion  to  postpone  to  a  day  cer¬ 
tain.  It  may  also  be  superseded  by  a  motion  to  commit. 

T he  following  example  is  given  to  illustrate  the  successive  order  of  questions  : 
Suppose  first  a  principal  question  is  proposed,  second ,  a  motion  is  made  to  amend 
the  principal  question,  third,  a  motion  to  commit,  fourth  a  question  of  order  arises 
in  the  debate,  which  gives  occasion  to,  fifth,  a  question  of  privilege,  and  sixth , 
a  subsidiary  motion,  as  to  lie  on  the  table.  All  these  questions  may  be  pending 
at  the  same  time,  and  take  rank  in  the  order  named.  The  regular  course  of 
proceeding  requires  tho  motion  to  lie  on  the  table  to  be  first  put.  If  this  is 
negatived,  the  question  of  privilege  is  then  settled ;  after  that  comes  the  question 
of  order,  then  the  question  of  commitment ;  if  that  is  negatived,  the  question  of 
amendment  is  taken  ;  and  lastly,  the  main  question. 

Of  reconsideration. — A  deliberative  assembly  may  reconsider  a  vote  already 
passed,  whether  affirmatively  or  negatively.  For  this  purpose  a  motion  is  made, 
as  in  other  cases,  that  such  a  vote  be  reconsidered  ;  if  it  prevails,  the  matter 
stands  before  the  assembly  in  precisely  the  same  state  and  condition  as  if  the 
vote  reconsidered  had  never  been  passed.  In  the  absence  of  any  express  rule 
of  the  assembly,  a  motion  to  reconsider  is  made  in  the  same  manner  as  any 
other  motion. 

Of  committees. — The  business  of  deliberative  assemblies  is  facilitated  by  aid  of 
committees ;  they  are  of  three  kinds,  select  committees,  standing  committees  and  com¬ 
mittee  of  the  whole. 

Select  committees  are  those  appointed  to  consider  a  particular  subject. 

Standing  committees  are  those  who  are  appointed  to  continue  during  the  whole 
term  of  the  assembly,  to  consider  all  matters  of  a  certain  character  named  during 
the  time. 

A  committee  of  the  whole  is  a  committee  comprising  all  the  members  of  the 
assembly  to  consider  any  subject  referred  to  them. 

Select  and  standing  committees,  in  the  absence  of  any  express  rule  or  vote  of 
the  assembly,  are  appointed  by  the  presiding  officer.  When  a  motion  is  made 
for  the  appointment  of  a  committee,  the  motion  usually  includes  the  number  of 
which  it  is  to  consist.  If  no  vote  is  taken  as  to  the  manner  of  appointment,  the 
presiding  officer  should  proceed  to  appoint.  It  will  be  unnecessary  for  him  to 
inquire  of  the  assembly  as  to  how  they  will  have  the  appointment  made  ;  the 
fact  that  they  have  given  no  expression  on  the  subject  implies  that  the  appoint¬ 
ment  shall  be  made  by  the  chair. 

The  person  first  named  on  a  committee  is  considered  the  chairman  ;  but  in  the 
absence  of  any  rule  to  the  contrary,  the  committee  may  make  choice  of  some 
other  person  as  chairman,  if  they  desire  to  do  so. 

When  a  committee  have  considered  a  proposition,  they  present  the  result  to 
the  assembly,  which  is  called  their  report.  It  is  usually  in  writing,  and  is 
announced  to  the  assembly  by  the  chairman,  or  some  member  of  the  committee 
selected  for  that  purpose,  who  rising  in  his  place,  says,  “  Mr.  President  ”  [or  Mr. 
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Chairman,  as  the  case  may  be ],  “The  committee  to  whom  was  referred  the  subject 
“  of  [stating  the  matter  referred ],  have  had  the  same  under  consideration,  and  have 
“instructed  me  to  report  that”  [here follows  the  report ]. 

After  the  report  is  made,  the  proper  motion  is,  on  the  reception  of  the  report ; 
but  in  practice  the  report  is  received  without  such  motion,  unless  objection  is 
made,  in  which  case  a  formal  vote  is  necessary.  After  the  report  is  received,  the 
committee  are  discharged  without  any  action  of  the  assembly. 

The  report  thereupon  becomes  the  property  of  the  assembly,  and  the  question 
recurs  on  its  adoption.  The  presiding  officer  will  proceed  and  so  state  the  ques¬ 
tion,  without  any  formal  motion  being  made. 

After  a  report  is  adopted,  the  recommendations  of  the  committee  become  the 
sense  of  the  assembly. 


Conclusion. — The  foregoing  is  a  brief  summary  of  the  general  principles  of 
parliamentary  law  for  the  regulation  of  proceedings  in  deliberative  assemblies. 
Limited  space  does  not  admit  of  an  extended  treatise  on  the  subject;  but  suf¬ 
ficient  has  doubtless  been  given  for  ordinary  purposes. 

In  conducting  proceedings  in  deliberative  assemblies,  much  depends  upon  the 
presiding  officer.  According  to  the  popular  idea  of  such  a  functionary,  he 
becomes  little  more  than  a  graven  image,  or  fixed  statue,  when  in  fact  he  should 
be  the  most  active  man  in  the  assembly.  He  should  have  his  attention  in  all 
directions  as  much  as  possible,  at  the  same  time,  and  be  quick  to  recognize  any 
member  who  rises  and  addresses  him.  As  soon  as  a  motion  is  offered  he  should 
proceed  promptly,  without  hesitation  or  delay,  and  state  it,  in  a  full  and  clear 
voice.  If  no  one  rises  to  speak  to  it,  he  should  proceed  just  as  promptly  to  put 
the  motion.  It  is  no  part  of  his  duty  to  invite  debate. 

An  example  of  promptness  and  diligence  on  the  part  of  the  presiding  officer 
gives  spirit  to  the  assembly,  and  business  is  conducted  with  more  dispatch  and 
greater  satisfaction. 
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